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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF KENTUCKY
LOUISVILLE DIVISION

CIVIL ACTION NO. 3:13-CV-00395-JHM

TERRI NAISER and JONNIE PHILLIPS,

On Behalf of Themselves and

All Others Similarly Situated PLAINTIFFS
V.

UNILEVER UNITED STATES, INC.,

LEK INC., and CONOPCO, INC., d/b/a

UNILEVER HOME & PERSONAL CARE USA DEFENDANTS

M EMORANDUM_OPINION AND ORDER

Terri Naiser and Jonnie Phillipgn behalf of themselves aatl others similarly situated
(collectively, the “Plaintiffs”), bring this putaté/class action against Unilever United States, Inc.
(“Unilever”); LEK Inc. (“LEK”) ; and Conopco, Inc., d/b/a Unilavidome & Personal Care USA
(“Conopco”). Plaintiffs’ action arises out ofdin purchase and use of a hair product which was
marketed and sold as Suave® ProfessioKalstin Infusion 30 Day Soothing Kit. (See Am.
Compl. [DN 1-2] 1 1))

Presently, this matter is before the CauntDefendant Unilever’'s Motion to Dismiss the
First Amended Complaint [DN 8] and DefemiaConopco’s Motion to Dismiss the First
Amended Complaint [DN 9]. Also before the CoisrPlaintiffs’ Motionfor Oral Argument [DN
16] and their Motion for Leave to File a Suppiental Memorandum of Law in Opposition to the
Motions to Dismiss [DN 23]. Fully briefed, thimatter is ripe for decision. For the following
reasons, the Court holds that Unilever's motion to dismiss [DN &HESIIED, Conopco’s
motion to dismiss [DN 9] iDENIED, and Plaintiffs’ motion for oral argument [DN 16] is

DENIED. The Court also holds that Plaffg’ motion for leave [DN 23] iSSRANTED.
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|. BACKGROUND

Plaintiffs are Kentucky residents who purabds hair product which was marketed and
sold as Suave® Professionals Keratin IrdasBO Day Smoothing KitThey purchased this
product from various retail stor@s Kentucky. (First Am. Comp[DN 1-2] 11 14-5.) Plaintiffs
maintain that they purchased the product dugnitever’s representations that it “was a Keratin-
based smoothing treatment and nodxac chemical relaxer; thats effects would last no longer
than 30 days; that it contained no Formaldehyde;tlaidit was safe.”_(Id 3.) Plaintiffs assert
that these representations were false and teagtrtiduct is actually a dangerous depilatory agent
that contains an ingredient, or combinationngfredients, which causes significant hair loss and
other adverse effects upon proper laggpion. (Id. § 3.) Plaintiffs é&ge that before, or almost
immediately upon, introducing th@oduct in late 2011, Unilever kwethat consumers had been
complaining that the product caused hair lossg)Jpsburns, and other adverse effects. (Id. 1 8.)
But Plaintiffs contend that despite these complaints, Unilever failed to warn the product’s
consumers that they were at risk. Plaintdfiege that there was no warning on the product’s
packaging or labels, on Unilever’'s websitesporany other marketing rnexials. (Id. 1 7.)

In or about April 2012, Plaiiff Naiser purchased the product for approximately $10.00
from a Target store in Louidle, Kentucky. (Id. § 57.) She afies that she “expected to be
purchasing a short-term ‘smoothing’ conditionaedaiot a harsh chemical relaxer . . ..” (Id.)
According to Plaintiff Naiser, upoproper application of the produdter hair loosened from its
tight curls to being completely straight. Thereafter, she noticed she was experiencing significant
hair loss and breakage. Pld@ihiNaiser alleges that she has spent approximately $2,000.00 on

haircuts and conditioning produdisan effort to restore the deage to her hair. (1d. 1 58.)



In or about June 2012, Plaintiff Phillipsrphased the product for approximately $15.00
from a Rite Aid store in Calhoun, Kentucky. (§1.59.) She alleges that she was familiar with
Unilever’s claims about the produbeing a “smoothing” treatmewhose effects would last no
longer than 30 days. (Id.) According to Pld@mPhillips, immediatelyupon proper application,
the product began burning her scédiaving red patches on it. PlafhPhillips alleges that while
the redness soon went away, her scalp remaimegtdor weeks. She also alleges that her hair
began to fall out and breakd(lf 60.) Plaintiff Phillips statethat she has spent hundreds of
dollars on conditioners and treatments to try to restore her hair. (Id. Y 61.)

In May 2012, Unilever recalled the product, diteg retailers to imediately remove the
product from the shelves and send it back to Unilefld. § 9.) Plaintiffsmaintain that despite
this recall, Unilever continues t&dvise consumers that the prodiscsafe, claiming that it was
recalled due to consumer misunderstanding ®fpttoduct’s appropriate @sand application. (1d.
11 9-10.) Plaintiffs have now fidlethe instant suit against Unikey alleging that it manufactured,
marketed, designed, promoted, or distributediareasonably dangerous, defective product. (Id.
1 16.) Plaintiffs have also named Conopco and LEK as Defendants, alleging that they manufactured
or distributed the product. (Id. 97-18.) Plaintiffs assert threauses of action against Unilever:
breach of express warranty, violation of the Kielky Consumer Protection Act, and violation of
the Magnuson-Moss Act. (See id. T8-98.) They also assert tbreauses of action against all
the Defendants: negligence and/or gross negligence, strict liabilityyrgnst enrichment._(See
id. 19 99-120.)

Unilever has filed a motion to dismiss Pl#ifs’ first amended complaint under Fed. R.
Civ. P. 12(b)(6). (See Mot. to Dismiss First A@ompl. [DN 8].) Conpco has filed a similar
motion, incorporating by refereadhe arguments set forth by iléver. (See Mem. of Law in

Supp. of Mot. to Dismiss [DN 9-1] 1.) €Court considers these motions below.
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[l. STANDARD OF REVIEW
Upon a motion to dismiss for failure to statelaim pursuant to Fed. R. Civ. P. 12(b)(6),

a court “must construe the complaint in the lighast favorable to plaintiffs,” League of United

Latin Am. Citizens v. Bredesen, 500 F.3d 523, &% Cir. 2007) (citation omitted), accepting

all of the plaintiffs’ allegationss true. Ashcroft v. Igbhaf56 U.S. 662, 679 (2009). Under this

standard, the plaintiffs mustquide the grounds for their entitieent to relief, which “requires
more than labels and conclusions, and a foamufecitation of the elements of a cause of

action.” Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 555 (2007).

The plaintiffs satisfy this standard only when they “plead[] factual content that allows the
court to draw the reasonable inference thatdbfendant is liable for the misconduct alleged.”
Igbal, 556 U.S. at 678. A complaifalls short if it pleads facts thate merely “consistent with a
defendant’s liability” or if the facts do not “permit the court to infer more than the mere
possibility of misconduct.” Id. a878-79. Instead, the allegations must “‘show]] that the pleader
is entitled to relief.”” 1d. ab79 (quoting Fed. R. Civ. P. 8(a)(2)).

When the plaintiffs plead claims which souimdfraud, those claims are subject to the
heightened pleading standardrad. R. Civ. P. 9(b), which providehat “[i]n dleging fraud or
mistake, a party must state with particulatity circumstances constiing fraud or mistake.”

Fed. R. Civ. P. 9(b). “At a minimum, the Sixth Circuit requires the allegations to contain the ‘time,
place, and content of the alleged misrepresentain which he or she relied; the fraudulent
scheme; the fraudulent intent of the defendaautst the injury resutig from the fraud.”_Our

Lady of Bellefonte Hosp., Inc. v. Tri—StaRhysicians Network, Inc., 2007 WL 2903231, at *6

(E.D. Ky. Sept. 27, 2007) (quoting Coffey v.dfoex L.P., 2 F.3d 157, 161-62 (6th Cir. 1993)).

“Generalized and conclusory allegations tha# Defendants’ conduct was fraudulent do not

satisfy Rule 9(b).” Bovee v. Coopers &lhirand C.P.A., 272 F.3d 356, 361 (6th Cir. 2001).
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[ll. UNILEVER 'SMOTION TO Dismiss [DN 8] AND CONOPCO’'SMOTION TO Dismiss [DN 9]
BREACH OF EXPRESSWARRANTY (COUNT I)

In Count | of their Complaint, Plaintiffs allegkat they formed a contract with Unilever
at the time they purchased the product and thdt€'[terms of that cordct include the promises
and affirmations of fact madey Unilever” through its marketg, advertising, and packaging.
(Am. Compl. [DN 1-2] 1 77.) Sgifically, Plaintiffs allege tat Unilever expressly warranted:
(1) that the productwas a hair ‘smoothing’ product and not a chemical relax@j'that its effects
“would last no more than 30 ddysnd (3) that it “contained N&ormaldehyde and was safe.”
(Id. 1 78.) Plaintiffs allege that Unilever breadinthese warranties since its statements about the
product were false; the productdnot conform to Unilever’s affinations and promises. (Id. |
80.) According to Plaintiffs, they would not have purchased the product had they known its “true
nature and the mis-statements regarding wieaProduct was and what it contained.” (Id.)

Unilever has moved to dismiss Count | for fagluo state a claim under Fed. R. Civ. P.
12(b)(6). Unilever makes three arguments in this regard: (1) Plaintiffs have not identified any
“affirmation of fact or promise” by Unilever that waot true; (2) Plaintiffs have not alleged that
they relied on the purported warranties such treg tiecame a basis of the parties’ bargain; and
(3) Plaintiffs were not in priwt of contract with Unilever. (DetUnilever's Mem. [DN 8-1] 5-9.)
In support of its first argument, Unilever maintathat the exhibits to Plaintiffs’ complaint (i.e.
images of the product’s packagiagd instructions) contradict Pdiffs’ assertion that Unilever
made false statements about the product. (Ice)ddurt considers Unilever’s arguments in turn.

1. “Affirmation of Fact or Promise” by Unilever

Express warranties in Kentucky are goverbhg&K.R.S. 8 355.2-313, which states that an

express warranty is created wheB: the seller makes an affirmati of fact or promise; (2) that



relates to the goods; and (3) becomes part of this b&the bargain between the parties. K.R.S.

§ 355.2-313(1)(a). Further, any description of the goods that is made part of the basis of the parties’
bargain creates an express warranty that thdsysball conform to that description. Id. § 355.2-
313(1)(b). “It is not necessary the creation of an express wanyathat the seller use formal
words such as ‘warrant’ or ‘guartee’ or that he have a speciiitention to make a warranty.”

Id. § 355.2-313(2). Indeed, Kentuclaw does not require a defemido use specific warranty

language for a plaintiff to assextviable express warranty clai®ee Overstreet v. Norden Labs.,

Inc., 669 F.2d 1286, 1290 (6th Cir. 1982) (applying Kentucky law and holding that the “language

creating an express warranty need not corgjpétial phrases or formal words . . . .").

“Every statement made by a seller, howewderes not create an express warranty.” Id.
Instead, Kentucky law provides that a “statenmmporting to be merelthe seller’s opinion or
commendation of the goods does not creataaranty.” K.R.S. 8355.2-313(2). The Sixth
Circuit has held that “the ¢ital difference between puffing and fraud is that in the latter
situation, the recipient of false information isamposition to reasonably rely on the assurances of

the speaker.” Operation King’'s Dream v. Coryne501 F.3d 584, 589 (6th Cir. 2007). The test

is “whether the seller assumes to assert a daathich the buyer isgnorant, or whether he
merely states an opinion or expresses a judgmleout a thing as to which they may each be
expected to have an opiniand exercise a judgment.” &street, 669 F.2d at 1290-91.

Unilever argues that Count | fails to state a claim since Plaintiffs have not identified any
affirmation of fact or promise by Unilever whietas not true. Plaintiffs respond that they have
sufficiently pleaded an express warranty claimthey have pleaded that Unilever made various
affirmations of fact or promises to Kentucky coners. In this regard, Plaintiffs identify three

promises which Unilever allegedly made: (1atthhe product was a “smoothing” product, (2)



that its effects would last “up to 30 daysrida(3) that it contained no formaldehyde and was
safe. (See Pls.” Mem. [DN 10] 9-12.) The Cazonsiders each alleged warranty below.

Product was a “Smoothing” Product, Not a Chemical RelaXé&e first alleged warranty
which Plaintiffs identify is thathe product “was a hair ‘smootig’ product and not a chemical
relaxer.”(Am. Compl. [DN 1-2] § 78.Unilever asserts that while it did use the term “smoothing”
in the product’s packaging, the language wdaseat “non-actionable puffery.” (See Def.’'s Mem.
[DN 8-1] 6-7.) In support of this argument, Unileveghlights that the packaging states that the
product’s results may vary. (Id. @) According to Unilever, thisaution regarding the product’s
unpredictable results shows thaaiRtiffs cannot reasonably belietleat Unilever warranted that
the product would “smooth” theihair. Instead, Unilever’'s s&nent that the product would
“smooth” hair was simply an expression ofafginion about the produsteffects. (See id.)

Further, Unilever argues that the productlaging and instructions “make clear” that
the product is a hair straightenehich uses the same chemicals used in perming to alter hair
shape and texture. Unilever argueattthis contradicts Plaintiffs’ assertion that it promised the
product was not a “chemical relaxer.” (Id.) Unilever highlights that tbdumt’'s label states: the
product “contains thioglycolas, do not use if you haygeviously reacted tproducts containing
thioglycolates, which are often found in hair pargproducts.” (Id., Ex. B, 3.) Further, Unilever
highlights that the instructions stat®@O NOT USE THIS SMOOTHING TREATMENT IF:
You suspect or know you are allergic to thioglycolic acid (commonly usgeriming products).”
(Id. at 6.) According to Unileve these statements on the pagikg and instructions prevent
reasonable consumers from believing thatpghoduct was a simple conditioning treatment.

Plaintiffs respond that the language used on the packaging—*‘results may vary depending

on hair type”—does not negate Unilever’'s snimg promise. (See PIs.” Resp. [DN 10] 10.) In



support, Plaintiffs cite F.T.C. v. QT, Inc., wheaecourt held that the plse “indivdual results

may vary,” shown in conjunction t various testimonials in an infomercial, was insufficient to
negate the strong net impression conveyedhieyother marketing. 448 F. Supp. 2d 908, 924
(N.D. lll. 2006). Plaintiffs argu¢hat Unilever's choselanguage “merely was that the Kit may
be less effective osome hair types(Pls.” Resp. [DN 10] 10.) Plaintiffs also argtat Unilever’s
statements that the product wdukmooth” hair were not puffg. Instead, they were factual
descriptions on which Kentucky consumers shdwalde been expectedtely. (Id. at 10-11.)

The Court agrees with Plaintifteat they have sufficientlgleaded that Unilever made an
express warranty regarding the ‘@sothing” nature of the produdn this regard, the Court finds

the rationale of Reid v. Ulever United States, Inc., 2048L 4050194 (N.D. Ill. Aug. 7, 2013),

persuasive. In that case, the Northern Diswifclilinois considered these exact arguments in a
matter that is both factually and legally similar to this ddseso doing, the court concluded that
the plaintiffs had “sufficiently pleaded that lBver's assertion that the Hair Treatment was a
‘smoothing’ product and not a chemical relaxer wasaffirmation of fact or promise so as to
survive the motion to dismiss.” Id. at *9. The cduetd that it could not “conclude as a matter of
law that Unilever’'s statements were mere puffaigice they did not “apgar to be exaggerations
of an opinion” and were “susceptible of being ipteted as factual statemts.” It further held
that the identification of the pduct as a “smoothing” product Wld have conjured a specific

factual idea about the product’s efffe in the mind of a typical consumer. Id. This Court agrees.

! The Court notes that while Reid is based on lllinois and Alabama law, those states have adopted 8
2-313 of the Uniform Commercial Code. See Reid, 2013 WL 4050194, at *7. As such, Kentucky law
is in accord. See K.R.S. 8§ 355.2-313 (which also ad®®-313). Reid is thus persuasive authority.
See_Ass’n of Cleveland Fire Fighters v. City of Cleveland, 502 F.3d 545, 553 n.6 (6th Cir. 2007)
(noting that “while analogous decisions from our sister circuits are not binding, we have repeatedly
recognized their persuasive authority”); Smith v. Astrue, 639 F. Supp. 2d 836, 841 (W.D. Mich.
2009) (citing_United States v. Keith, 559 F.3d 499, 5ah @ir. 2009)) (noting that courts in the

Sixth Circuit “regularly discuss[] nonprecedential decisions when they can illuminate an issue”).
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As the _Reid court correctly noted, “puffing” generally defined as an “expression of an
exaggerated opinion—as opposed to a factual misseptation—with the tent to sell a good
or service.” Black’s Law Dictionary 1353th ed. 2009). Here, Plaintiffs hagefficiently alleged
that Unilever made a factual misrepresentategarding the product’s fisoothing” ability. The
front of the product’'s packaging reat?0 DAY SMOOTHING KIT " in large bold,capital letters.
(Ex. B [DN 1-2].) Below this statement, the packaging re&@MdOOTHES YOUR STYLE.”
Further, the back of the product’s packaging states that using the product “leaves [hair] smooth,
shiny, and manageable for up to 30 days.” (Tchis Court cannot conclude as a matter of law
that these statements were exaggerated opinidns.is especially true because Kentucky law
holds that “whether an express warranty was cadeigtgenerally a question for the trier of fact.”

Morgan v. Cabela’s Inc., 788 F. Supp. 2d 5586 (E.D. Ky. 2011) (citing_Moore v. Mack

Trucks, Inc., 40 S.W.3d 888, 891 (Ky. App. 2001)).

Therefore, the Court finds thBlaintiffs have sufficiently gaded an affirmation of fact
or promise concerning the prodwctsmoothing” nature to survvUnilever’'s motion to dismiss.
Whether Unilever’s identification of the produas having “smoothingéffects is actually an
affirmation of fact or promise is a fact questibat cannot be decided on this motion to dismiss.
Similarly, there is a fact question as to whether the product’'s packaging madihat¢lae product
was a chemical straightener as opposeal ¢onditioning product. See Reid, 2013 WL 4050194,
at *9. At this point,it is only important that Plaintiffs have sufficiently pleaded #raaffirmation
of fact or promise was madé€The trier of fact must determine whether the circumstances
necessary to create an express warranty are present in a given case.” O\63tre2d, at 1290.

Effects Last No Longer than 30 Daysie second alleged warrarihat Plaintiffs identify

is that the product’s effects willdano more than thirty days. (® Compl. [DN 1-2] § 78.) This



alleged warranty is based oretproduct’s packaging, which idifres the product as a “30 Day
Smoothing Kit.” (Ex. B [DN 1-2].) The packaging alstates that hair “will begin to return to its
normal texture and shape over time but will continue to be smoathéo 30 days’ (Id.)
(emphasis added). While Unilevegaes that this is n@ warranty that the product’s effects will
cease after 30 days, (Def.’s Mem.NIB-1] 7), Plaintiffs contend that “the plain meaning of the
words indicates there is a limit of 30 days fag Broduct’s effects.” (PIsResp. [DN 10] 11.)

With respect to this issue, Reid again offgusdance. In that case, the court considered
these exact arguments and held thatplaintiffs had “sufficientlyleaded that the description of
the Hair Treatment as one that would ‘last up to 30 days’ rose to the level of an affirmation of
fact or promise so as to sweg the motion to dismiss theirdach of express warranty claim.”
2013 WL 4050194, at *9. In so holdingpe court noted that “whetharstatement is merely the
expression of an opinion or a &atent of fact is a question aidt that cannot be decided on a
motion to dismiss.” Id. The court also noted th#ter courts “have not Beated to find that a
warranty has been created when a seller usggidme in product brochures to suggest that a
product will perform up to certain nomal values.” 1d. (citing cases).

Based on this rationale, this Court similarlgds that Plaintiffs have sufficiently pleaded
an affirmation of fact or promise regarding thiedth of time that the pduct’s effects might last
to survive Unilever's motion to dismisghus, the Courfinds that it would be improper to decide
this fact questiolmn a motion to dismiss.

Product Contained No Formaldehyde and was S#@ffe third alleged warranty which
Plaintiffs identify is that the product “contashélo Formaldehyde and waafe.” (Am. Compl.

[DN 1-2] 1 78.) Unilever makes two primary argumtsewith respect to th alleged warranty.
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First, Unilever argues that evérthe “No Formaldehyde&tatement constituteswarranty
Plaintiffs have failed to adequately allege tbailever breached it beaae “formaldehyde is not
an ingredient in the product.” @0.'s Mem. [DN 8-1] 4.)In this regard, Uikever contends that
Plaintiffs do not “allege that formaldehyde is eded when a consumer uses the Product.” (Id. at
8.) Further, Unilever contels that Plaintiffs’ allgation that the product contains a chemical that
is known to release formaldehyde “does not nfakee the representation that the Product does
not contain the chemicé&rmaldehyde.” (1d.)

Second, Unilever argues that the word “safeésloot appear anywhere on the product’s
packaging or instructions. To the contrary, the packaamginstructions indicate thtte product
is not safe for all hair typegSee id. at 7.) In this respect, Unilever points out the product’s various
warnings—including the warnings tese the product in a well-verdied area, to wear protective
gloves, to avoid massaging the puotlinto the scalp, and tonge or remove any product that
comes into contact with the skin. (1d.) Unilevesarts that these warningslie any notion that
the product is “safe.”

The Court finds, however, that Unilever's amgnts fail. As noted in_Reid, “Plaintiffs
have alleged enough facts to state a plausibimdiar relief on the basis that Unilever breached
an express warranty that théair Treatment did not comin any formaldehyde.” 2013 WL
4050194, at *10. In this case, as in Reid, Plaintiffs have alleged that Unilever’s product contains
“DMDM Hydantoin, a chemical that is known asFormaldehyde-releas&r(Am. Compl. [DN
1-2] 1 27.) In additionPlaintiffs have alleged that foatdehyde-releasers “release amounts of
Formaldehyde over time” and that “[a]n averagasumer reviewing the Unilever representation
that the Treatment contains ‘No Forahathyde’ would not exgrt that it wouldcontain a chemical

known to release Formaldehyde upme or application.(ld. 11 27, 29.) This Court agrees with
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Reid that “[p]lacing languagéhat indicates the absence fofmaldehyde in bold, all capital
letters, on the front and back thfe Hair Treatment’s packagingpuld suggest tthe reasonable
consumer the absence of the offending cleahiluring use of the Hair Treatment.” 2013 WL
4050194, at *10Along these same lines, the Cousaafinds that Plaintiffs havaleged sufficient
facts indicating that Unilever misled consuman® thinking the product was safe. The Court
thus holds that Plaintiffs hawafficiently pleaded an affirmatioof fact or promise to survive
Unilever’s motion to dismiss. See Overstre669 F.2d at 1290 (recogimg that a “catalog
description or advertisement ynareate an express warrantyaippropriate circumstances”).

2. Basis of Parties’ Bargain

The Court’s holding that Plaiiffis have sufficiently allegeé express warranties, however,
does not end the inquirinilever also maintains that Plaintiffs have failed to allege that any of
the purported warranties became a basis of theepabargain. Under Kentucky law, “[r]eliance
is an element of a cause of action for expressangy . . . .” Overstreet, 669 F.2d at 1288 (citing
K.R.S. 8§ 355.2-313(1)(a)). Unilevargues that Plaintiffs’ claimsust be dismissed since there
“is no allegation that Plaintiffs read any of thiher alleged warranties that they relied on any
specific statement in deciding to purchasd ase the Product.” (Def.’s Mem. [DN 8-1] 9.)

The Court finds, however, that Plaintiffs hasefficiently pleaded that they considered
the alleged warranties to be a basis of their diargPlaintiffs have alleged that “[b]Jased on
Unilever’'s representations, Pl&ih Naiser expected to be purasing a short-term ‘smoothing’
conditioner and not a harsh chemical relaxer wiimhtained the same active ingredient that is
used in hair removal products. Plaintiff Naisgas exposed to and familiar with Unilever’s
claims about the Treatment not containiRgrmaldehyde and being a ‘smoothing’ Product

whose effects would last no longer than 30 dafsh. Compl. [DN 1-2] 1 57.) Plaintiffs have
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also alleged that Plaintiff Phillips was “familianth Keratin-based hair treatments and saw ads
for the Product which offered as a good value compared to expensive salon Keratin-based
treatments. Plaintiff Phillips was exposed tedafamiliar with Unilever's claims about the
Treatment being a ‘smoothing’ Product whosee would last no longer than 30 days.” (Id.
59.) Further, Plaintiffs havalleged that they would not & bought the product had they known
its “true nature and the mis-statents regarding what the Product was and what it contained.”
(Id. 1 80.) The Court finds thateake allegations are sufficient gléions of reliance. Plaintiffs
have sufficiently pleaded that theyieel on Unilever’s alleged warranties.

3. Privity of Contract

Again, the analysis does natcehere. The Court must address Unilever’'s argument that
Plaintiffs lack standing to assedheir express warranty claim because they are not in privity of
contract with Unilever. Unilewveargues that Plaintiffs haveot satisfied Kentucky’s privity
requirement since they have alleged that they purchased the product from retailers. (Am. Compl.
[DN 1-2] 19 57, 59). Plaintiffsaunter that they have satisliehe requirement since Unilever
intended Kentucky consumers to be the benefesanf its warrantiegPls.” Mem. [DN 10] 13-
15.)

As a general rule, Kentucky law requires a glfito be in privity of contract with a

defendant to maintain a breach of warrangrol See Waterfill v. Nat’l Molding Corp., 215 Fed.

App’x 402, 405 (6th Cir. 2007) (holding that undé@ntucky law, “claims for breach of express
or implied warranties may proceed only where thengrivity between the parties”). The statute
which is typically cited for Kentucky’s privityequirement is K.R.§ 355.2-318. It states:

A seller’'s warranty whether express ompimed extends to any natural person who

is in the family or household of his buyer who is a guest ihis home if it is
reasonable to expect that such persony oee, consume or be affected by the
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goods and who is injured in person bedch of the warranty. A seller may not
exclude or limit the operation of this section.

K.R.S. § 355.2-318 (adopting Alternative A to the Uniform Commercial Code’s § 2-BlE8itiffs
do not dispute that Kentucky courts have interpr¢ités statutory languagde require privity for

breach of warranty actions. (See Pls.” M¢biN 10] 13 (citing Williams v. Fulmer, 695 S.W.2d

411 (Ky. 1985)).) However, Plaintiffargue that Unilever creatediyty in favor of them since
Kentucky consumers were the intended benefiganfats express warréies. (Id. at 13-14.)

Plaintiffs rely heavily on Levin v. TreKo., Inc., 2012 WL 7832713 (W.D. Ky. Mar. 5,

2012) (applying Kentucky law), irupport of their positionln Levin, a manuwdcturer of decking
material offered a written warrantyith its product. This warrantgxpressly stated that it gave
“specific legal rights” to any “individual residential homeowner” purchasing the manufacturer’s
product._Id. at *2. The manufactureddds product exclusively througtistributors and retailers.
Id. at *1. Thus, when a homeowner later suednia@ufacturer for breach of express warranty,
the manufacturer argued that the homeowner hastamwling. The manufactrrraised the same
argument that Unilever raises here: namely, Kexttucky requires privity in warranty actions
and there was no privity since the product waslpased from a distributor or retailer. I1d.

In considering this argumerthe court began by recognizitigat “Kentucky has declined
to entirely abolish the privity requirementrfbreach of warranty claims.” Id. at *3 (citing
Williams, 695 S.W.2d at 415). However, the court went on to explain that “Kentucky courts have
not been faced with facts . where the manufacturer has exprgsshade warranties directly to
the intended consumer of the product.” Id. The tthen considered several cases where courts

in other jurisdictions have allowlevarranty actions despite the féicat the parties were not in a

direct buyer-seller relatiohg. See,_e.g., Randy Knitwear, Inc. v. Am. Cyanamid Co., 181

N.E.2d 399 (N.Y. 1962ffinding that an advertising campaign aimed at the product’'s end consumers
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was an actionable warrantyy; re Sony Vaio Comp. Notebook Trackpad Litig., 2010 WL 4262191,

at *3 (S.D. Cal. Oct. 28, 201@holding that despite thaile requiring privity in avarranty action,

“a plaintiff may maintain an implied warranty ataiagainst a manufacturer when a plaintiff is a

third party beneficiary of a contract betweenenufacturer, [defendan@ind a third party”).
Based on these cases, and based on the faett least one Kentlg court has allowed a

breach of warranty action when the parties waoe in a direct buyer-der relationship,_see

Williams v. Volvo-White, 2003 WL 22681457, at {&y. App. Nov. 14, 2003) (holding that a
subsequent purchaser could have privity withdiefendant seller where an agreement existed as
to various terms of warranties and an assignroénghts occurred), # Levin court concluded
that the homeowner could maintain an expresirranty action againghe manufacturer. 2012
WL 7832713, at *3. This holding was based largelyttosn homeowner’s position as the warranty’s
expressly intended beneficiary. FBlaintiffs maintain that a similar conclusion is warranted here
because they were the directly intended belagies of Unilever’'s express warranties.

In response, Unilever contenttgt Plaintiffs’ reliance oibevin is misplaced. According
to Unilever,_Levin’s holding is narrow; it is lited to situations where warranties expressly state
that they run directly to the intended conswsnérnilever argues that Levin does not hold that
consumers can sue a manufacturer for breagaaofanty any time an express statement is made
on a product’s packaging. Instead, a plaintiff oalty maintain a breach of warranty action in the
absence of a direct buyer-seller relationship when a “manufacturer’s written warranty expressly
stated that its warranty ran éatly to the intended consumer . .” See_id. The Court finds,
however, that the ratioraunderlying Levin’s holding is applickbto the facts of this case.

As the Levin court noted, Kentucky courts hana considered angases involving direct
representations to consumers. Id. The most recent case from the Kentucky Supreme Court which

addressed the privity issue did isathe context of an impliedarranty claim. See Compex Int’l
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Co., Ltd. v. Taylor, 209 S.W.3d 462 yK2006) (affirming a trial court’s dismissal of an implied

warranty claim against the manufacturer of Hagadly defective chair because the claim was
brought by a plaintiff who purchaséide chair from a K-Mart ste). Further, the only case cited
by Unilever did not deal with a scenario wharenanufacturer made specific, express promises
to a product’s intended consumers. See Wate#illh Fed. App’x at 403 (analyzing a general
“warranty that the buckle was merchantable anébf the ordinary purposes for which such a
product is used”). Thus, this Court may considew other jurisdictions have dealt with such

promises. See Bailey v. V & O Press Co., 770 B@t, 604 (6th Cir. 1985stating that where a

state’s highest court has not aelsbed the issue, adiral court may consider decisions from
other jurisdictions).

Since “many courts, relying on guidance frofficial commentary from the U.C.C., have
held that privity is not required where maacturers make representations directly to the
intended consumers of their products,” lev2012 WL 7832713, at *3, thiSourt holds that
Plaintiffs’ express warranty aoth may continue here. The Coartticipates that Kentucky state
courts would hold that an expeewarranty action can be maintained in cases such as this, where
Unilever's alleged written, expresvarranties were clearly interdiéor the product’s consumers.

See _Gooch v. E.l. Du Point de NemoursG®%., 40 F. Supp. 2d 863 (W.D. Ky. 1999) (not

discussing the privity requirement, but applykentucky law and allowing an express warranty
action by a consumer against a manufacturezrevimo buyer-seller relatiship existed but the
consumer relied on warranties that were magéhe manufacturer on the product’s label).

The Court notes that while the warranty in Levin is distinguishable in some respects from
the alleged warranties in this case—becauseptessly identified the intended beneficiary (by

stating that the warranty ran to the “individuesidential homeowner”)+the warranties are of a
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similar nature. In this case, while the alleged warranties do not expressly state the identity of the
intended beneficiary, it is clear that any allégearranty was certainly intended for those who
would purchase and use the hair product. Unilexarld not have intended to direct any express
warranties to the retail stores selling the product; the stores would not be the slightest bit concerned
with the product’s effects or thegredients contained therein. Therefore, because Plaintiffs have
sufficiently pleaded that Unilevenade direct representationsaonsumers, the Court finds that
their express warranty claim survives Unilever's motion to dismiss. The motRENSED as
to Plaintiffs’ express warranty claim in Count |.

VIOLATION OF THE KENTUCKY CONSUMER PROTECTION ACT (“KCPA”) (CounT II)

In Count Il of their Complaint, Plaintiffs leige that Unilever wlated the KCPA through

its advertising and packaging by using “unanosable commercial practices, deception, fraud,
false promises and misrepresentations . .coimnection with the marketing of [its product].”
(Am. Compl. [DN 1-2] 1 86.) The KCPA “is remedlilegislation enacted to give consumers broad

protection from illegal acts.” Arnold v. Miosoft Corp., 2000 WL 36114007, at *7 (Ky. Cir. Ct.

July 21, 2000) (citing Stevens v. Motoss¥lut. Ins. Co., 759 S.W.2d 819, 821 (Ky. 1988)).

Unilever argues that Count Il must be dissed under Fed. R. Civ. P. 12(b)(6) because:
(1) Plaintiffs have failed to adequately plead #lements of a KCPA claim; and (2) Plaintiffs
lack standing to assert the claim because theyatrin privity with Unlever. (Def.’'s Mem. [DN
8-1] 9.) In response, Plaintiffs argue that theye sufficiently pleaded the elements of a KCPA
claim. Further, they argue that: (1) the gyivrequirement does napply because they are
“members of the protected class of persons ey the KCPA”; (2) ean if the requirement
does apply, privity exists because Unilever “creaddird-party beneficigrstatus in Kentucky
consumers”; and (3) promissory estoppel prevents Unilever from claiming lack of privity. (PIs.’
Resp. [DN 10] 22.) The Court considers these arguments in turn.
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1. Elements of a KCPA Claim
To assert a KCPA cause of action, Plaintiffs must allege that Unilever engatjephfiair,
false, misleading, or deceptive acts or practicese conduct of any trador commerce,” K.R.S.

8 367.170(1), and that such practices caused Plaintiffs harm. Morris Aviation, LLC v. Diamond

Aircraft Indus., Inc., 730 F.@p. 2d 683, 698 (W.D. Ky. 2010). In this case, Plaintiffs have

alleged that Unilever deceived consumers by usiragid, false promises and misrepresentations”
and by concealing material facts in its advertients and packaging. (Am. Compl. [DN 1-2] 1
86-87.) Unilever argues that despités allegation, Plairfts’ claim still must be dismissed since
their complaint “fails to identify any specifiepresentation made by lsver that was false,
misleading, or otherwise deceptive.” (Def.’s ie[DN 8-1] 10.) Unilever proposes that this
failure to identify a specific representation metrat Plaintiffs’ complaint lacks the specificity
needed to survive dismissal under Fed. R. Civ. P. 9(b).

In addition, Unilever maintains that to the extéhat Plaintiffs bae their KCPA claim on
its advertisements and packaging, their claim fla#sause the exhibits to Plaintiffs’ complaint
(i.e. the images of the product’s packagand instructions) “demonstrate that noh&nilever's
statements made in marketing the Product wersienand any allegations to the contrary are
trumped by the controlling language in theaektiments.” (Id.) In regard to this argument,

Unilever cites Wintermute v. Discev Card Services, Inc., in winiche district court dismissed a

plaintiffs KCPA claim since the pgintiff's allegations were incortent with the exhibits that
were attached to the complaint. 2008 1772758, at *1 (W.D. Ky. Apr. 16, 2008).

Plaintiffs respond that in their complainthey sufficiently identified specific
representations that were false, misleadingptberwise deceptive. Plaintiffs also respond that

their allegations are consistent with the ctamd’s exhibits. (See BI’ Resp. [DN 10] 16-20.)
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For the following reasons, the Court agrees Wlaintiffs. Plaintiffs hae sufficiently pleaded
that Unilever engaged in practices whichrevanfair, false, misleading, or deceptive.

For example, as discussed above, Plaintiffge pleaded that Unilever represented that
the product was a “smoothing” treatment—and thet statement was misleading because it was
a “chemical hair straightener” and not a gentle conditiqaen. Compl. [DN 1-2] 19 1, 4, 46-47.)
They also pleaded that Unilever representedtti@product’s effects auld last no longer than
30 days—and that this statement was @adlng because the product was a chemical
straightener whose effects coubg expected to last for monthdd. § 6.) Finally, Plaintiffs
pleaded that Unilever represented that tloelpct contained no formaldgde and was safe—and
that this statement was misleading since ghaduct contained a chemical known to release
formaldehyde upon its use. (Id. $Y 27.) The Court finds thdhese pleadings are sufficient
allegations of false, misleading, or deceptredavior to support Plaintiffs’ KCPA claim.

Additionally, the Court fnds that Plaintiffs’ complaint coains other allegeons of false,
misleading, or deceptive behavior which support their KCPA claim be¢dasiffs have pleaded
that after the product’s introdueti in late 2011, Unilever knewahconsumers had complained
that it caused significant hair loasd other adverse effects, ygll $ailed to warn consumers of
those dangers. (Id. § 8.) More specifically, Rifismhave alleged that: “Nowhere on the package
labeling or on Unilever’'s websites other marketing materials dighilever warn Plaintiffs . . .
that they were at risk of guificant hair loss andf scalp burns upon proper application of the
Treatment.” (Id. § 7.) Further, Plaintiffs have pleaded that despiteréwall of the product in
May 2012, Unilever continued to advise consumers that the product was safe, claiming that it
was recalled due to consumer misunderstandirigeoproduct’s appropriate use and application.

(Id. 1191 9-10.) The Court agreegthvPlaintiffs that their KCPAclaim can be based on Unilever’'s
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alleged failure to disclose the product’s defaod warn consumers of its risk of producing
adverse effects.

In this respect, the Couabain turns to Reid. 2013 WA050194, at *15-17. In that case,
the court declined to dismiss the plaintiffs’ claim that Unilever violatate consumer fraud and
deceptive business practices acts to the extiamtthe claim was based on Unilever’s failure to
disclose and warn of the hair product’s defectiature._Id. In so doing, the Court held that the
plaintiffs had “sufficiently alleged that Unilevacted with the requisite knowledge in failing to
disclose the risks of using the Hair Treatment” because the plaintiffs had “alleged that Unilever
knew that the Hair Treatment cdutause substantial indoss as early aBecember 2011 ... .”
Id. at *16. Here, the Court finds that a simileonclusion is warraetl. Any holding to the
contrary would ignore #h fact that the KCPA has been mueeted “broadly to effectuate its

purpose . ..."” Corder v. Ford MotGo., 285 Fed. App’x 226, 228 (6th Cir. 2008).

The Court rejects Unilever's argument tiiaintiffs’ KCPA claim must be dismissed
since Plaintiffs have failed to plead a causainection between Unilevs allegedly deceptive
marketing and Plaintiffs’ claimed damages. (BeMem. [DN 8-1] 10.) Rlintiffs have alleged
that they “purchased and used the Treatmenta dproximate result of the above-described
Consumer Protection Act violations.” (Am. ComfdN 1-2] 1 92.) They have also alleged that
they purchased the product due to Unileverfgr@&sentations about it-rd that its undisclosed
corrosive nature damaged them in the fornsighificant hair loss and scalp burns. (Id. 1 1, 35,

46-47, 57-62, 80.) Nothing more is required at gtege of the litigatio. See_Corder v. Ford

Motor Co., 869 F. Supp. 2d 835, 838-39 (W.D. RP12) (denying a motion to dismiss and

stating that “by its very terms, the KCPA reqsirenly that the plaintiff prove that he or she
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suffered an ascertainable loss that was the result of the allegedly deceitful practice of the
defendant” (internal citations omitted)).

The Court similarly rejects Unilever's argent that Plaintiffs’ KCPA claim must be
dismissed because Unilever warned consumers of circumstances under which the product should not
be used, and because Unilever specifically wathatluse by some consumers would “result in
hair breakage.” (See Def.’s Reply [DN 14] 1®&% the court noted in_Reid, whether these
warnings were sufficient to warn consumers tisit loss, scalp burnand other adverse effects
could result from proper appli¢ah of the product is a fact gsigon. It is improper to resolve
such a question on a motion to dismiss. Bewl, 2013 WL 4050194, at *17. At this early stage
of the litigation, it is sufficient that Plaintiffs haaelequately pleaded tiedements of a KCPA claim.

2. Privity of Contract

Although Plaintiffs have sufficiently alledefacts supporting a KCPA violation, the
Court must still address Unilever's argument tRHintiffs lack standing to maintain a KCPA
claim because they are not in privity with iléwer. To maintain a private action under the
KCPA, a plaintiff must generallpe in privity of contract witlthe defendant. See Ky. Laborers

Dist. Council Health & Welfare Trust FundRill & Knowlton, Inc., 24 F. Supp. 2d 755, 772-73

(W.D. Ky. 1998) (noting that the KCPA *“requirdisat ‘privity of contact exist between the
parties . . . .”” (citation omitted)). The statuteitgally cited for the KCPA'’s privity requirement
is K.R.S. § 367.220. It states:
Action for recovery of money or property; when action may be broudhtAny
person who purchases or leagesds or servicggrimarily for personal, family or
household purposes and thereby suffeny ascertainable loss of money or
property . . . may bring an action . . .thee Circuit Court in which the seller or
lessor resides . . . .

K.R.S. 8§ 367.220(1). Kentucky courts have heldt tthis language “plaip contemplates an

action by a purchaser against msmediate seller.” Skilcraft Sheetmetal, Inc. v. Ky. Mach., Inc.,
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836 S.W.2d 907, 909 (Ky. App. 1992).akitiffs concede that this is the general rule. (Pls.’
Mem. [DN 10] 22.) Howewe Plaintiffs maintain that therivity requirement “simply does not
apply to Plaintiffs’ KCPA claims in light ahe express represettms alleged.” (1d.)

Plaintiffs cite_Skilcraft Sheetmetal, Inc. $apport their position. Ithat case, Kentucky’s

Court of Appeals analyzed wther K.R.S. § 367.220 allows awgtion by a person who has not
purchased or leased goods from the person heska have violated the KCPA. 836 S.W.2d at
909. The Court held that a subseqt purchaser could not “madm an action against a seller
with whom he did not deabr who made no warranty for the benefit of the subsequent
purchaser.” Id. (emphasis added). Th&ourt went on to explain thathile privity is generally
required to assert a cause of action under the K@Rdund certain situadns “distinguishable .

.. such as that presented in Ford MdZor v. Mayes, Ky. App., 575 S.W.2d 480 (1978), where

the defendant (Ford Motor Company) provides wares to the ultimate purchaser to repair the
item purchased.” 1d. Plaintiffs rely on this language to argue that since Unilevewaiabexpress
warranties for the benefit of Kentucky consumeihey may bring a KA cause of action.
Unilever argues that this argument is meritlessabse Plaintiffs’ express warranty claim fails.
The Court agrees with Plaintiffs. As discussibove, Plaintiffs havsufficiently alleged
that Unilever made valid express warranties faurfiffs’ benefit. Therefore, the Court finds that

the exception outlined in Skilcraft Sheetmetal, is@pplicable. Plaintiffs can maintain a KCPA

claim against Unilever despite the absence dfiract buyer-seller retnship. Therefore,
Unilever’'s motion to dismiss BENIED as to Plaintiffs’ KCPA claim in Count .

VIOLATION OF THE M AGNUSON-M OSSWARRANTY ACT (“MMWA") (CouNT III)

In Count 11l of their Conplaint, Plaintiffs allege that#nilever violated the MMWA. (Am.
Compl. [DN 1-2] 11 93-98.) Plaiifis’ MMWA cause of action is based entirely on “Unilever’'s

breach of warranties as set forth [in the Complairgtfl’ 1 98.) In this casehe parties agree that
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the elements of an MMWA claim “mirror thosegrered for state law warranty claims.” Peacock

v. Damon Corp.458 F. Supp. 2d 411, 417 (W.D. Ky. 2008hus, Unilever argues thBetaintiffs’

MMWA claim fails for the same reasons as their express warcdaity. Plaintiffscounter that
their MMWA claim survives for the same reas as their express warranty claim.

The Court has found that Plaintiffs have suéintly pleaded an @xess warranty claim.
Therefore, the Court holds that Plaintiffsveaalso sufficiently pleaded an MMWA claim.
Unilever’'s motion to dismiss BENIED as to Plaintiffs’ MMWA claim in Count III.

PRODUCTS LIABILITY : STRICT LIABILITY (COUNT V)

In Count V of their Complaint, Bintiffs allege that Defendantgroduced, manufactured,
designed, marketed and/or distributed [ajd®ict that was defective in design . . (Afn. Compl.
[DN 1-2] 1 110.) In addition, Plaintiffs allegeahthe product was defective due to inadequate
warnings. (Id. 11 113-14.) According to Plaintiffs, when the product left the hamagesfdants,

“it was unreasonably dangerous, nemadangerous than an ordipaconsumer would expect
without concomitant accurate information andmwags accompanying ¢hproduct.” (Id.  112.)

Unilever argues that Coult must be dismissed undeed. R. Civ. P. 12(b)(&ince these
allegations are insufficient under Kentucky lawetstablish either a degi defect claim or an
informational defect claim. Plaintiffs respondatithe complaint containsufficient allegations.
The Court will consider the design defect claim; it will then address the informational defect claim.

1. Design Defect

Defendants concede that Plaintiffs havegdte that the product contained an “inherent
defect” that “caused significant hair loss awdlp burns upon proper application.” (Def.’s Mem.
[DN 8-1] 12 (citing Am. Compl. [DN 1-2] 1 53)hlowever, Defendants maintain that Plaintiffs’
complaint fails to shovinow the product was defective. Accandito Defendants, Plaintiffs have

simply alleged that since their hair was damaged, the product must bevde{&ee id.; Def.’s
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Mem. [DN 9-1] 1.) They maintain that this mot sufficient._See Mills v. Bristol-Myers Squibb

Co., 2011 WL 3566131, at *1-2 (D. Ariz. Aug. 12, 201fplding that allegations that a drug
caused a plaintiff to begin hemorrhaging wersuificient to state a alm where the plaintiff

failed to plead how the drug was defectjv&ltman v. HO Sports Co., Inc., 2009 WL 4163512,

at *1, 8 (E.D. Cal. Nov. 23, 2009) (holding thateghtions that a plaintiff was injured while
using a defendant’'s wakeboard bindings wemaifiicient to state a alm absent any factual
allegations identifying “what aspect of therjtings] makes their design . . . defective”).

The Court finds, however, that Defendants’ argument is off-point. In this case, Plaintiffs
have alleged facts which constgumore than a simple argumehéat “the producwas defective
because our hair was damaged.” Instead, Plaim#{® sufficiently alleged how the product was
defective. Plaintiffs have alleged that the prddiantained Thioglycoliccid and that “the pH
level and concentration of Thigglolic Acid in the [productfendered it dangerous and unsafe
for sale as an over-the-counter hair ‘smoothprgduct.” (Am. Compl. [DN 1-2] { 1.) Plaintiffs
have also alleged that “Thioglycolic Acid is sorrosive that, if left on too long, it will dissolve
the bonds holding hair together urltie hair strand is traformed into a jellyiike substance that
can be wiped away.” (Id. T 46.) &ICourt finds that these alldgms offer sufficient detail and
“allow[] the court to draw the reasonable infarerthat the defendant is liable for the misconduct
alleged.” Igbal, 556 U.S. at 678.

Moreover, although Defendants criticize Plaistifor failing to identify “the levels of
thioglycolates in the Product, how that compat@ther hair productsontaining the same
ingredient, or in what amounitsis purportedly unsafe for usgDef.’s Mem. [DN 8-1] 13), the
Court finds that such allegatioase not required. Plaintiffs hawatleged that the product was in

a defective condition andnreasonably dangerous such thatléyer, being fully aware of the
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product’s risks, should not have put it ore thnarket. (See Am. Compl. [DN 1-2] 1 107-15.)

Nothing more is required. See Tobin v. AsRharm. Prods., Inc., 993 F.2d 528, 537 (6th Cir.

1993) (noting that “the question is whether thedoict creates ‘such a risk’ of an accident of the

general nature of the one puestion ‘that an ordarily prudent comany engaged in the

manufacture’ of such a productowld not have put it on the markKgt see also Fed. R. Civ. P.

8(a) (noting that under the Federal Rules, only a “short and plain statement of the claim” is required).
Defendants also argue that the Court musihdis Plaintiffs’ design defect claim because

Kentucky law requires a plaintiff to prove that a feasible, safer alternative design was available

to the manufacturer when it made the prod8ee Toyota Motor Corp. v. Gregory, 136 S.W.3d

35, 42 (Ky. 2004) (noting that “Kentucky law . stands for the proposition that design defect
liability requires proof of a feasible alternative design”). According to Defendants, Plaintiffs
have not alleged the existenceadkasible, safer alternative; thtiseir claim must be dismissed.
Plaintiffs make three counter-arguments. Fittsty argue that proof is not a requirement
at the motion to dismiss stage. Second, thguyathat some Kentucky opinions have expressed
lingering doubt as to whether itappropriate to apply the feakhalternative design requirement

to non-crashworthiness products liability casesh as this. See Hopkins v. Ford Motor Co.,

2011 WL 5525454, at *3 (W.D. Ky. &V. 14, 2011) (noting that “the may be some lingering
guestion as to whether a reasonalitiernative is a necessary element for all design defect claims”).
Third, Plaintiffs argue that if the feasible altematdesign requirement ipglicable in this case,
they have adequately pleaded an alternatiwegdesufficient to withstand Defendants’ motions

to dismiss. In this regard, Phiffs urge the Courto consider Garlock éling Techs., LLC. v.

Robertson, 2011 WL 1811683 (Ky. App. May 13, 2011)eréhthe court found that a key piece
of evidence supporting the plaintiff's design eflgdfcase was the defendant’'s own advertisement

for asbestos-free products. Id. at *2-3. Plaint#fgue that here, Defendants’ advertisement that
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its product contained no formaldehyde similarly supptreir design defect claim. According to
Plaintiffs, they have offered &lence of a safer, feasible atiative design: namely, a product
containing no formaldehyds formaldehyde-releaser.

The Court agrees with Defendants that courtsentucky generally require a plaintiff to
prove that a safer, feasible design alternative awailable to the manufacturer when it made the

product. See Cummins v. BIC BSInc., 835 F. Supp. 2822, 326 (W.D. Ky. 2011) (“Both

parties agree that in Kentuckyy order to prove a product fsinreasonably dangerous’ as

designed, a plaintiff is required to produce competent evidence ‘of a feasible alternative design’

that would have prevented the injury.”); McCwe. Gen. Motors Corp., 47 F. Supp. 2d 838, 840
(E.D. Ky. 1998) (granting the defendant’'s summaggment motion since the plaintiff failed to
“offer proof of an alternative safer design, preable under the circumstances”). However, as
Plaintiffs note, proof of an alternative design is not r@&quirement at this stage of the
proceedings. Instead, to survive a motion to éismnder Fed. R. Civ. R2(b)(6), a complaint
must only “contain either direct or inferentialegjations respecting all the material elements to

sustain a recovery under some viable legalrthe&lassner v. R.J. Reynolds Tobacco Co., 223

F.3d 343, 346 (6th Cir. 2000) (quotation omitted).

In this case, the Court finds that Plaintiffs’ complaint contains such allegations. Plaintiffs
have alleged that Defendants advertisedtti@hair product contained no formaldehyde, despite
the fact that it contained arfoaldehyde-releaser. (Am. ComfidN 1-2] 1 5.) The Court finds
that from this allegation, it can be inferred thatafer, feasible alternative design exists: namely,

a product containing no formaldehyde or fordeddyde-releaser. Plaintiffs’ complaint contains
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sufficient allegations to survive Defendants’ motions to dismiEsus, Defendants’ motions are
DENIED as to Plaintiffs’ design defect claim in Count V.

2. Informational Defect

Defendants next maintain thatRltiffs have failed to sufficiently plead an informational
defect claim. In this regard, Defendants argue tihatexhibits to Plaintiffs’ complaint (i.e. the
images of the product’s packaging and instarng) show that Unileveprovided substantial
warnings of the dangers of whidt was aware. (See Def.’s Mef2N 8-1] 2-3, 14 (highlighting
that Unilever’'s packaging and instructionsriaed that the product contained thioglycolates—
and also warned that the product should lb®tused under certaonditions).) Defendants
criticize Plaintiffs for failing to explain whythese warnings were inadequate or how they
rendered the product unreasonablngirous. (Id. at 14.) Defendantsakriticize Plaintiffs for
failing to plead that their alleged injuries mgroximately caused by the warnings. (Id.)

Under Kentucky law, to state an informationafect claim, a platrff must allege that:
(1) the defendant had a duty to warn of thegaltedangers involved in using the product; (2) the
lack of adequate warnings made the prodigfective and unreasonably dangerous; and (3) the

lack of adequate warnings proximately cauttea plaintiff's injuries._See Shea v. Bombardier

Rec. Prods., Inc., 2012 WL 4839527, at *3 (Ky. AQet. 12, 2012). In this case, as Plaintiffs

correctly highlight, they have ageately made these allegations.
Plaintiffs have alleged in their complathtat Defendants knew that the product contained
a chemical that releases formaldehyde—and Diedéndants knew that the product was causing

hair loss, scalp burngind other adverse effects. (Am. CdnjpN 1-2] §1 27, 36.) Plaintiffs

% This conclusion is supported by Supreme Court precedent. See Lujan v. Nat'| Wildlife Fed’'n, 497
U.S. 871, 889 (1990) (holding that at the pleading stage, general factual allegations of injury
resulting from a defendant’s conduct will suffice fanation to dismiss because the court “presumes
that general allegations embrace those specific facts that are necessary to support the claim”).
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have also alleged that despithis knowledge, Defelants failed to warn consumers of these
risks, making the product defae and unreasonably dangeroused®d. 11 112-14.) In addition,
Plaintiffs have alleged that as a direct resiithe defective product, as marketed, they suffered
injuries. (Id. 1 115.) These allegations are suffictensupport their informational defect claim.
Thus, Defendants’ motions alDENIED as to Plaintiffs’ informational defect claim in Count V.

PRODUCTS LIABILITY : NEGLIGENCE AND /OR GROSSNEGLIGENCE (COUNT IV)

In Count IV of their Complaint, Plaintiffs l@ige that Defendants were negligent and/or
grossly negligent in the “develo@nt, testing, planning, design, rkating, sale ad recall of the
subject hair care Product offered for use dpnsumers.” (Am. Compl. [DN 1-2] § 101))
Defendants have moved to dismiss Count IV uriekdd. R. Civ. P. 12(b)(6). Defendants argue
that because Plaintiffs’ negligence claim relies on the same factual assertions as their strict liability
claim, and because those assertions fail to shaivthe hair product was defective, Plaintiffs’
negligence claim necessarily fails. Likewise, Defendants argue that Plaintiffs’ gross negligence
claim must be dismissed because Plaintiffs Haited to allege that Oendants acted with the
malice or willfulness required ttate such a claim. (See Def.’s ie[DN 8-1] 14-15.) Plaintiffs
respond that they have alleged sufficient faatdefeat Defendants’ motions to dismiss.

To state a claim for negligent products lialilia plaintiff must allege a duty owed by the
manufacturer, a breach of théuity, and damages proximately caused by that breach. See Shea,
2012 WL 4839527, at *4. Kentucky courts have h#idt “if a manufacturer has placed a
defective product that is unreasonably dangeroubeémmarket, it has violated its duty under a

negligence standard and may be found strilcdilyle.” 1d. (citing Nidols v. Union Underwear

Co., Inc., 602 S.W.2d 429, 433 (Ky. 19800hus, like a claim for stt products liability,a claim

for negligent products liability requires the pl#into establish that the product was defective

and that it was the legal cause of the injury. Moreover, to rise to the level of gross negligence, a
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plaintiff must show ordinary negligence accanped by “wanton oreckless disregard for the

lives, safety, or property afthers.” Dortch v. Fowler, 200W/L 2757139, at *1 (W.D. Ky. Sept.

20, 2007) (citing City of Middlesboro v. Braw 63 S.W.3d 179, 181 (Ky. 2001)). In this case,

the Court agrees with Plaintiffs that their allegations suffice.

Plaintiffs have alleged that almost immateéily upon introducing thgroduct in late 2011,
Defendants knew that the productsa@ausing significant adverse effetiut still failed to warn
consumers. (Am. Compl. [DN 1-2] 11 7-8.) Addnally, Plaintiffs havealleged that Defendants
owed Plaintiffs a duty to use due care—aratt efendants breached this duty by producing and
distributing a defective productailing to use sufficient qualitcontrol or perform adequate
testing, and failing to adequately inform consusnof safety concerns. (Id. 1 101-04.) Finally,
Plaintiffs have alleged th#lte product caused them damaged-¢hat Defendants knew that the
product presented an unacceptable risk to coasuimat would result in damages. The Court
finds that these allegations are sufficient to supp negligence and/orags negligence claim.
Thus, the Court finds that Defendants’ motions to dismisBBRMIED as to Plaintiffs’ claims in
Count IV.

UNJUST ENRICHMENT (COUNT VI)

In Count VI of their Complaint, Plaintiffs bring an unjust enrichment claim under Kentucky
law. (Am. Compl. [DN 1-2] 1 116-20.) In theount, Plaintiffs allegehat Defendants “have
been unjustly enriched in retaining the revendexsved from Class Members’ purchases of the
Treatment . . . .” (Id. 1 119.) Spécally, Plaintiffs allege thathe retention of such revenues “is
unjust and inequitable because Defendants manwéxtt defective Product . . . .” (Id.) They
also allege that “Unilever misrepresenteck thature of the Product, misrepresented its
ingredients, and knowingly marketed and proedo& dangerous and defective Product, which

caused injuries to Plaintiffs and the Class bseatey would not have purchased the Treatment
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based on the same representations if theféiwts concerning the Product had been known.” (1d.)
Defendants argue that the Coortist dismiss Count VI under Fed. R. Civ. P. 12(b)(6) because
Kentucky law provides that th@octrine of unjust enrichment does not apply where a specific
contract exists. Alternatively, Defendants argliat the Court must dismiss Count VI because
Plaintiffs have failed to adequately pleadititlaim. (See Def.’s Mem. [DN 8-1] 15-16.)

Under Kentucky law, unjust enrichment “has no application in a situation where there is

an explicit contract which has been performe&idnestreet Farm, LLC v. Buckram Oak Holdings,

N.V., 2010 WL 2696278, at *14 (Ky. App. July 2010); see Codell Constr. Co. v. Commw. of

Ky., 566 S.W.2d 161, 165 (Ky. Apd977) (reaching the same conclusion). Defendants thus
contend that to the extentafitiffs’ unjust enrichment clen is based on the same conduct
alleged in Plaintiffs’ express warranty claimeithunjust enrichment claim must be dismissed. In
response, Plaintiffs argue that “there is no specifintract in existence” as “Plaintiffs have not
alleged a breach of contract claim.” (Pls.” MeidN 10] 29.) PAintiffs also argue that under
Fed. R. Civ. P. 8(d)(2), Plaintiffs arbaaved to plead alternative claims. (Id.)

The Court first notes that contrary to Pldiistiargument, Plaintiffs have alleged in their
complaint that there is a specific contracexistence. (See Am. CompDN 1-2] § 77 (alleging
that Plaintiffs formed a contract with Unilevat the time they purchased the product and that
“[tlhe terms of that contract include the prosssand affirmations of fact made by Unilever”
through its marketing, advertising, and packagingFurther, Kentucky law seems to suggest

that breach of warranty claims sound in contr&ete Nucor Corp. v. Gen. Elec. Co., 812 S.W.2d

136, 146 (Ky. 1991) (“Whether styled breach of watyzor breach of contract, the factual basis
for the claim was the same.”). Nevertheless, Gloairt agrees with Plaintiffs that their unjust

enrichment claim may remain in the actiahthis point in the proceedings, it must not be dismissed.
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Fed. R. Civ. P. 8(d)(2) statesatha party “may set out 2 or meostatements of a claim or
defense alternatively or hypothetically . . . ."dFd&R. Civ. P. 8(d)(2). Case law suggests that
Plaintiffs may allege both a breach of warraolgim and an unjust enrichment claim in their

complaint. _See Holley Performance Prodsic. v. Keystone Auto. Operation2009 WL

3613735, at *6 (W.D. Ky. Oct. 29, 2009) (denying a defendant’'s motion to dismiss, $ketrigit
this early stage of litigtion, it is proper for [the plaiiff] to allege both its claim fobreach of

contract and unjust enrichmentlin re Bridgestone/Firestone, Inc. Tires Prods. Liabiliftig., 155

F. Supp. 2d 1069, 1116 (S.D. Ind. 2001) (declinindismiss an unjust enrichment claim when
it was included with a breach of warranty claifihus, the Court concludes that it would be
premature for it to dismiss Plaintiffs’ wrgt enrichment claim at this point.

The Court notes that Defendants cite ShenBunz| Distrib. USA, Inc., 200 Fed. App’x

397 (6th Cir. 2006), to support their argument flaintiffs’ unjust enricment claim must still
be dismissed. There, the court affed a district court’'s dismissaf an unjust enrichment claim
because “[t]he facts alleged 8hane’s unjust-enrichment claim mirror[ed] those alleged in his
breach-of-contract claim.” Id. at 404. However.tivat case, the court had already determined
that there was explicit contract between the partiess negating the plaintiff's ability to have a
successful claim for equitable relief. See id. Héxecontrast, the Couhtas not yet determined
whether there was a valid and enforceable contract between Unilever and Plaintiffs. Further, the
Court need not make such a determination atjtimsture. Instead, the Court’s duty is simply to
determine whether Plaintiffs’ claims are sufficiently pleaded. “A party may state as many separate
claims or defenses as it has, regardless of densi.” Fed. R. Civ. P. 8(d)(3). Thus, the Court
finds that Plaintiffs are permitted to allegeithbreach of warranty and unjust enrichment claims.
Defendants next argue thagRitiffs’ unjust enrichment aim should be dismissed under
Fed. R. Civ. P. 12(b)(6) since the complaint “fails adequately to plead a cause of action.” (Def.’s
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Mem. [DN 8-1] 15.) To adequatelstate an unjust enrichmeafaim in Kentucky, a plaintiff
must allege: “(1) benefit conferred upon defaridat plaintiffs expense; (2) a resulting
appreciation of benefit by defendant; and (3pjunable retention of befiewithout payment for
its value.”Pixler v. Huff, 2011 WL 5597327, at *11 (W.D. Ky. Nov. 17, 2011) (quoting Guerin v.
Fulkerson, 354 S.W.3d 161, 165 (Ky. App. 201Dgfendants argue thatdittiffs have failed to
plead these allegations—and that any such allegations are contradicted by the complaint’s exhibits
(i.e. the images of the producpackaging and instrtions). (See Def.’s Mem. [DN 8-1] 15-16.)
The Court finds, however, that Plaintiffs hasefficiently pleadedacts to support their
unjust enrichment claim. As notetbove, Plaintiffs have allegd¢kat Defendants were “unjustly
enriched in retaining the revenues derived filOlass Members’ purchases of the Treatment . . .
" (Am. Compl. [DN 1-2] 1 119.) Riintiffs have also alleged thdte retention of such revenues
“Is unjust and inequitable because Defendants na@hufed a defective Produc. . .” (Id.) Also,
Plaintiffs have alleged that “Unilever misrepresented the nature of the Product, misrepresented
its ingredients, and knowingly marketed and poted a dangerous and defective Product, which
caused injuries to Plaintiffs and the Class bseatey would not have purchased the Treatment
based on the same representations if theféiwts concerning the Product had been known.” (1d.)
These allegations suffice. Defendants’ motionsREAIED as to Plaintiffs’ unjust enrichment
claim in Count VI.
The Court notes that the Nbern District of lllinoisreached a similar conclusidam Reid
There, the court denied Unilever’s motion to dismiss the plaintiffs’ unjust enrichment claim, noting:
[T]here is a dispute over the existence of a contract and it is uncertain whether
Plaintiffs will prevail on their breaclof express warranty claims in Count |I.
Furthermore, to the extent that Reidisjust enrichment claim is based on the
same conduct underlying what survive$ her [consumer fraud] claims—
specifically, Unilever’s alleged failure stisclose and warn—it remains viable.
2013 WL 4050194, at *24. Here, as discusseml/apa similar conclusion is warranted.
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IV. PLAINTIFFS * MOTION FOR ORAL ARGUMENT [DN 16]

The Court finds no need to schedule an oral argument because thehaadiadequately

addressed the pertinent issiregheir briefs. Plaintiffsmotion for oral argument SENIED.
V. PLAINTIFFS ' MOTION FOR LEAVE TO FILE SUPPLEMENTAL M EMORANDUM [DN 23]

Plaintiffs have filed a motion for leave tile a supplemental memorandum in opposition

to Defendants’ motions to dismiss. (PIs.” Mot. for Leave [DN 23].) This motiGRANTED.
VI. CONCLUSION

For the reasons set forth abol’e|S HEREBY ORDERED that Defendant Unilever’'s
Motion to Dismiss the First Amended Complaint [DN 8DENIED.

IT IS FURTHER ORDERED that Defendant Conopco’s Mon to Dismiss the First
Amended Complaint [DN 9] iDENIED.

FURTHER that Plaintiffs’ Motion forOral Argument [DN 16] iDENIED.

FURTHER that Plaintiffs’ Motion for Leaveo File Supplemental Memorandum [DN

23] isGRANTED.

Joseph H. McKinléy, Jr., Chief Judge
United States District Court

September 30, 2013

cc: counsel of record
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