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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF KENTUCKY
AT LOUISVILLE

DANNY KNOX PLAINTIFF
V. CIVIL ACTION NO. 3:13-CV-424-S
PRUDENTIAL INS. CO. OF AMERICA DEFENDANT

OPINION AND ORDER

This matter is before the court on the pléf’'s motion to compel document discovery.
(DN 41). The plaintiff, Danny Knq is the beneficiary of, and estate representative for, Karen
Knox. Mrs. Knox was insured under a long tersatiility insurance paly (“LTD Policy”) and
a life and accident insurance police (“Life Pglic These policies were issued, underwritten
and administered by the defendant, Prudentairenmce Company of America. The plaintiff
filed suit to recover benefidue or to enforce rights undirese policies, under the Employee
Retirement Income Security Act ("ERISA29 U.S.C. § 1132(a)(1)(B). The court referred
discovery and non-dispositive matters to the usigeed magistrate judge, pursuant to 28 U.S.C.
§ 636(b)(1)(A) and (B), for adjudication. Forasons stated below, the court will grant the
plaintiff's motion tocompel in part.

l.

Mrs. Knox ceased work on April 6, 2009daapplied for LTD benefits. Prudential

agreed she was totally disabled and began pdeng disability monthly income under the LTD

Policy and a waiver of premiums under the L@felicy. As required under the terms of these
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policies, Mrs. Knox applied for Social Securidysability benefitswhich were approved,
resulting in a reduction of her monthly diggty income by a similar dollar amount.

Prudential continued to paysdibility monthly income and waer of premiums to Mrs.
Knox until July 6, 2011. The plaintiff avers thatsgée a lack of improvement in her condition
and contrary to the medical evidence, Prudeatiaitrarily terminated ladisability benefits
under the policies. Mrs. Knaxhausted her appeals and Rmnitthl upheld its decision to
terminate her disability benefits.

Mrs. Knox died on November 11, 2011. Thaipliff represents the coroner ruled her
death was accidental, resulting franmouse explosion and a fire.

In addition to Prudential’s eventual denialdi$ability benefits, the LTD policy provides
a survivor benefit of $2,236.00, the sum equal tedtadditional months of her gross disability
payment. The plaintiff avers Prudential has fthtie pay to Mrs. Knox’s survivor, her spouse,
Danny Knox, these survivor benefits. The pldi further contendshat Mr. Knox is the
beneficiary for Mrs. Knox’s life and accidentiath insurance benefits of $200,000 as well as
an accidental insurance benefit of an additional $200,000. The plaintiff claims that Prudential
has failed to pay Mr. Knox the lifend accidental death insurance benefits.

With regard to Prudential’s administrationMfs. Knox’s disability claims, the plaintiff
avers that Prudential taeely sought to terminate her ahaj including mischaracterizing her
medical conditions (the severitf her sleep apnea), ignoring the disabling effects of her
fiboromyalgia, ignoring examination resultspgporting her restrictions and limitations, and

disregarding the opinions of heeating physicians. The plaintiff filner contends that Prudential



did not have Mrs. Knox physically examineddyhysician licensed to practice medicine in
Kentucky but relied on the opinions itd paid medical reviewers.

The plaintiff asserts th&rudential was operating underiaherent and structural
conflict of interest because the policy benefiese paid from Prudential’'s own assets. The
plaintiff claims that as a result of this inhetdias, Prudential’s claimsersonnel are trained to
make coverage decisions which are reasonable rhidn@accurate.

.

Under ERISA, the plaintiff must show thithe administrator’s deal of benefits or
interpretation of the plan was arbitrary and capricious or constituted an abuse of discretion.
Firestone Tire & Rubber Co. v Bruch, 489 U.S. 101, 115 (1989) (stating that principles of trust
law undergird ERISA’s statutory framework). Maexently, the SupreenCourt of the United
States observed, “Often the entityat administers the plan, such as an insurance company,
both determines whether the empeyis eligible for benefits amghys benefits out of its own
pocket. We here decide that this dual role terea conflict of interesthat a reviewing court
should consider that conflict as a factor in determining whether the plan administrator has abused
its discretion in denying benefits; and tttae significance of the factor will depend on the
circumstances of the particular cagdétropolitan Life Ins. Co. v. Glenn, 544 U.S. 105, 108
(2008) (citingFirestone, 489 U.S. at 115).

BeforeGlenn, ERISA discovery in this judicialircuit was routinely limited to the
administrative recordWilkins v. Baptist Healthcare Sys., Inc., 150 F.3d 609, 619 {6Cir. 1998).

Wilkins recognized an exception, nevetess, for “procedural chatiges” to the administrator’'s



decision, “such as an alleged lack of due proaffssded by the administrator or alleged bias on
its part,” but clarified thatliscovery should be limited such procedural challengek.

The defendant argues the pl#ins not entitled to sucldue-process, or non-record,
discovery because the plaintiff allegeias or structural conflict afiterest in conclusory fashion
— an insufficient showing under th@lkins exception for due-process discovery.

The magistrate judge disagrees.

In the complaint, the plaintiff provides matlean a conclusory allegation of bias or
conflict of interest. The plaintiff alleges that the policies at issue do not permit Prudential to rely
on medical reviews and, insteadquées Prudential to have arsured physically examinéd.

The plaintiff continues that Prudgal relied solely on the opion of paid medical reviewers,

who are under contract to provide such se9i The paid medical reviewers, moreover,
provided the defendant with fiheeports, containing an opinion of coverage. The plaintiff seeks
the reviewers’ documentation underlying such freglorts, as well asformation including the
rate structures and contracttedms governing their sepes. The plaintiff ontends that in the
absence of a required, physical examinationddfendant disregarded both the opinion of the
treating physician and the social secudiyability decisiorof disability.

The defendant does not dispoteaddress the plaintiff's &im that the policy requires a
medical examination, but cites @moper for the proposition that sualiscovery is irrelevant,
Cooper v. Life Ins. Co. of N. Am,, 486 F.3d 157, 167 {&Cir. 2007). In contrst to the case at

hand, the administrator {Booper retained the option ndd conduct its own medical
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examination. Because the administrator simpdgteld not to conduct such an examination, the
court reasoned that sole reliance ordioal review was no indicia of biak.

The magistrate judge concluglthe plaintiff's specific aligations do provide a sufficient
showing of a structural, inherent confl@f interest or potential for biaSee Pemberton v.

Reliance Sd. Life Ins. Co., 2009 WL 89696 *2 (E.D.Ky. Jan. 13, 2009)QdFFMAN, stating that
the plaintiff satisfiedMlkins by showing an actual conflict existed, more than a mere allegation
of bias). The degree and significanof that conflict hayet to be determined, and the plaintiff
has a right to discovery of such information. Sddtovery is importarto enable the court to
evaluate undeGlenn whether the conflict of intest or bias resulted an abuse of discretion.

The defendant further objects to the docatmequests on grounds that the information
sought exceeds the narrow parameters of petotession-record discovery. The plaintiff argues
discovery may reveal that therdal of benefits was based arfinancial incentive by the
defendant for bias by the reviewers. In facthpensation arrangements and financial incentives,
in addition to the administrator’s failure to conduct a physical exaromatiise questions about
the thoroughness and accuracylef benefits determinatiorsee Cooper, 486 F.3d at 167%ee
also Pemberton, at *3 (permitting discovery of contractual connections with reviewers, financial
payments, and statistical data). In the magisiradge’s view, the platiff's discovery requests
are reasonably tailored to obtaining inforroatrelevant to the dgee and significance of
conflict and bias.

The magistrate judge further concludes thatghaintiff has been sufficiently diligent in
his efforts to timely obtain the requested wtenord discovery and that the defendants’

timeliness objection should 18VERRULED.



[1.
A. Administrative Record Discovery

The defendant has produced under seal “a tEtmpdministrativeéecord” on or about
September 18, 2013. The plaintiff seeks informatiot@$b whether such declaration is accurate.
Because the outstanding discovery mayot this controversy, the cowrtll deny compelling
discovery of this issue, granting the plaintdale to revisit this issue later, if necessary.

B. Resolved Document Discovery

During the course of this rtion practice, counsel haveragd or otherwise resolved
some of the discovery requesiBhe defendant shall provide responsesto these requests for
production, 6, 7, 11, 33 through 40, no later than 30 days from the date of thisOrder.

C. Protective Order

The parties remain unable, however, t&olee issues concerning the scope of a
protective order sought by the defendant. Tlaénpff argues that the @iendant has failed to
move for a protective order and that the issubasefore not properly befe the court. The court
disagrees with the plaintiff, however.

The parties’ negotiationgparently faltered with thdefense demand that the
information be held for attorney’s eyes only dhalt the plaintiff be precluded from using the
information in future litigation. The court agreibsit the defendant@demand on this points are
too restrictive and fail to strike the right batarbetween the plaintiff’s right to the evidence and
the defendant’s need for protection. Attorregpes only accomplishes little in the way of

shielding the defendant’s proprietary information from competitors (e.g., rate structures and the



like). Moreover, the defendant’s interest to fignt shield such information (e.g., compensation)

from individual reviewers does notitweigh the plaintiff's right anthterest to such information.
With this guidance, the court willirect the parties to submito later than 30 days

from the date of the Order, a protective order reflectingdtparties’ negotiated terms,

excluding the future litigation/attorney-eyes ondgtrictions. The court will order the protective

provisions, if necessary, rather than enteagueed protective orddf.after consultation,

counsel are unable to comply withis paragraph, counsel shatl advise the court by calling

chambers to schedule an in-person conferemckgter than 30 days from the date of this order.

D. Disputed Non-Record Discovery

The magistrate judge will provide more guida specific to the discovery requests, as

follows:?

Requests 1-5: Objection®©OVERRULED. The requests seek relevant, narrowly tailored
information, i.e., medical reviewepntracts, including the internal
reviewer “Alsup,” who provided servida the plaintiff's social security
disability case.

Request 8: ObjectionsSUSTAINED. The retention policies ar®t at issue nor likely
to lead to the discoveryf admissible evidence.

Requests 9-10: ObjectionsSUSTAINED. The defendant represents the personnel

involved have been previously iddied. The defendant remains under a

duty to supplement.

2 See Pla’s Reply at 1 4 (DN 52).



Request 12:

Requests 13, 14, 17,

20, 23, 26:

Request 15:

Requests 29-31.

Request 42:

Request 44:

Requests 45-48:

ObjectionSUSTAINED. The relevance of the computer systems used in

the last five years not established.

Objection®OVERRULED. It is not established &t the defendant has no
legal right to obtain documentatiomderlying a final report prepared by
its medical reviewer contractor.

ObjectionOVERRUL ED. The defendant shall proc all social security
documents in its possessionraquested, unless included in the
administrative record previously produced.

Objection®OVERRULED. The requests seelkais/outcome reports
which may be redacted to protect patiprivacy and are relevant in the
same vein as the discovery permittedamberton.

MOOT. The defendant represents gn@®cuments are included in the
previously-produced awlinistrative record.

ObjectionsSUSTAINED. Prudential’s annual rate oéturn in this stage
of litigation is premature (disgorgement claim) and the request itself is
overly broad. The plairffimay renew this request a later time, if
necessary.

MOOT. The defendant represents #are no documents responsive to

these requests.



V.

Also pending before the court are thpdrty subpoenas requesting similar document
information from the paid medical reviewer®(aparties). (DNs 38, 223). The plaintiff seeks
all underlying documentation of ti@al report provided to Prudeat. The permissible reach of
discovery is in contention. Judge CoffmarPamberton struck the proper balance, in the
magistrate judge’s view, which would permit discovefynore than the finaeport yet short of
personnel reviews, or employBles of employed reviewers.

Counsel are to consult and attempt an infdrrasolution of this dispute, with the
guidance of the rulings ithis Opinion and Ordelf counsel are unable to reach an agreement,
counsel shall so advise the court by aallchambers for an in-person conferemzelater than
30 days from the date of thisorder.

V.

The plaintiff moves to extend the schidg order deadlines (DN 40). The defendant
objects that no discovery outside tadministrative record is peissible and that the plaintiff
waited until the eve of the deadlst request such discovery aodile the motion to compel.
The magistrate judge has ruleatithe plaintiff is entitled tmon-record discovery, and further
concludes that good cause existextend the deadlines.

Counsel are to consult andfiie an agreed scheduling ordew later than thirty days
from the date of thisorder.

IT 1SSO ORDERED.

DATE: March 28, 2014

James D. Moyer
United States Magistrate Judge




