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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF KENTUCKY
LOUISVILLE DIVISION

CIVIL ACTION NO. 3:13-CV-00626-JHM

CHARLES W. MASSIE, pro se FLAINTIFF
V.
COMMONWEALTH OF KENTUCKY, etal. DEFENDANTS

M EMORANDUM_OPINION AND ORDER

This matter is before the Court on tketion to Dismiss oDefendants Commonwealth
of Kentucky, Kentucky Department of Corrections, Governor Steve Beshear, and Commissioner
LaDonna Thompson (collectively the “State f@edants”) [DN 9]; the Motion to Dismiss of
Defendant Bourbon County, Kentucky and f@wlant James Watt, the Bourbon County
Assistant Jailer (collectivelthe “Bourbon County Defendanjs[DN 11]; and the Motion to
Dismiss of Defendant Gregory Kapusta, the Bourbon County Jaidlministrator (hereinafter
“Kapusta”) [DN 16]. In these motions, the Defenttaseek to dismisdlalaims brought against
them by the Plaintiff, Charles W. Massie (herétima“Massie”). Also before the Court is the
Cross-Motion to Dismiss of Plaintiff Massi®IN 13]. Fully briefed, this matter is ripe for
decision.

|. BACKGROUND *

On March 2, 2010, Plaintiff Massie was conetttof, and incarcerated for, marijuana
trafficking and related chargen Cumberland County, KentuckCompl. [DN 1] 6, 7.) He was
sentenced to five years of incarceration. (Id. at 7.) During his incacrerBtaintiff Massie was
transferred among several county jails becaudgakdemedical issues and could not perform his

assigned work detail. These jails included: Adair County Jail, the Marion County Jail, the

! These facts are taken in the light most fabte to Plaintiff Massie, the non-movant.
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Boyle County Jail, the Bourbon @nty Detention Center, the Powell County Jail, the Webster
County Jail, the Crittenden Detention Centerd éhe Marshall County Jai{See_id. at 7-9.) In
total, Plaintiff Massie alleges thae was transferred fifteen timé&s various county jails in an
eighteen-month period. (Id. at 2, 9.) According taififf Massie, instead dfeing transferred to
county jails, he should have been deritprison medical facilities.” (1d.)

Plaintiff Massie argues thaebause he was not sent tprason medical facility, he was
deprived of his “medical rights as a prisohdtd.) Plaintiff Massies allegation of improper
medical care is based on the fact that he hastarhiof heart problems, including Atherosclerosis,
Thrombotic-Thrombocytopenic-Purpura, bypassrgery, and Angioplasty._(Ild. at 2, 6-9.)
Plaintiff Massie states that since he was namdferred to a prison medical facility, he “could
have died . . . .” He also states that wiikerequested a medicaladwation, that request was
ignored. (Id. at 7.) In essence, Plaintiff Massileges that the Defendants failed to adequately
care for him and his heart conditionsilehe was incarcerated. (Id. at 10.)

In addition, Plaintiff Massialleges that his constitutional rights were violated because
during his incarceration, he wasamgly charged with, and proseded for, promoting dangerous
contraband and possessing a controlled substacet (6.) This allegation is based on the fact
that on July 29, 2010, during intake proceduatsthe Bourbon County Detention Center,
Plaintiff Massie was searetd and found to be in psession of a bottle ofifkb-Glycerin tablets.
(Id. at 8.) Plaintiff Massie had been prescrilibdse tablets for hikeart problems and was
required to carry them on his person at all timescase of a medical emergency. The jailers,
however, wrongly believed that the bottle contdigecaine. As a result, criminal charges were
filed against Plaintiff Massiagn Bourbon County. (See id.)

Plaintiff Massie states th#tte substance found in his possien was ultimately tested by

the Kentucky State Police Laboratory and foundbéoNitro-Glycerin. Consequently, the Bourbon



County charges against him were dropped in draatyrof 2011. After the charges were dropped,
medical staff provided Plaintiff Magswith a new bottle of Nitro-Glyarin tablets. (See id. at 2,
9.) Nevertheless, he alleges thét rights were violated becausf this wrongful prosecution.
Finally, Plaintiff Massie alleges that hirstitutional rights wes violated because
during his incarceration at tigourbon County Detention Center, he was “frequently threatened
with application of a Taser Shock” by Defenti&apusta and Defendant Raymond B. Campbell.
Plaintiff Massie was released from incaat@n on July 5, 2011 after payment of his
$50,000 appeal bond. (Id. at 9.)
On June 17, 2013, Plaintiff Masspp se, filed the instant actioagainst the Defendants.
In his complaint, Plaintiff Massie alleges that the Defendantateidl 42 U.S.C. § 1983 by
infringing on his First, Fourthzighth, and Fourteenth Amendment rights. He also alleges that
the Defendants violated Ky. ReStat. § 532.100. (Compl. [DN 1].) Plaintiff Massie names
several Defendants in his complaint, inclgdirthe Commonwealth of Kentucky; Kentucky
Department of Corrections; Governor Steve Beshear; Commissioner LaDonna Thompson; Bourbon
County, Kentucky; James Watt, the Bourbon Cgukdsistant Jailer; Raymond B. Campbell, a
Bourbon County Deputy; and Gregory T. Kapusta, the Bourbon County Jail Administrator. (See id.)
The Defendants have now filed various raps to dismiss Plaintiff Massie’s complafnt.
Also, Plaintiff Massie has filed a “cross-motiondismiss,” in which he asks the Court to enter
default judgment against the Bourbon County Defendants. The Court will address the motions below.
[I. DISCUSSION OF THE DEFENDANTS’ M OTIONS TO DISMISS
A. The State Defendants’ Motion to Dismiss [DN 9]The State Defendants argue that

Plaintiff Massie’s complaint must be dismissetler Fed. R. Civ. P. 12(b)(6) because it fails to

2 The Court notes that Defendant Raymond B. Campbell has not moved to dismiss Plaintiff Massie’s complaint.
According to the Bourbon County Defendants, this is because “he has yet to be effectively served.” (See Bourbon
Cnty. Defs.” Combined Resp. to Cross-Mot. to DismisR&ply in Supp. of their Mot. to Dismiss [DN 17] 2-3.)



state a claim upon which relief tdbe granted. According to éhState Defendants, Plaintiff
Massie fails to alleghow they perpetrated an alleged deprioatof his rights. Further, he “fails
to make any factual allegations, or any claimsalit that indicate heequested and did not
receive medical care.” (Mem. in Supp.Mbt. to Dismiss [DN 9-1] 2.)

In addition, the State Defendants argue thatapplicable one-yeatatute of limitations
bars Plaintiff Massie’s claims. (I&t 4.) In this respect, the StaDefendants note that Plaintiff
Massie’s complaint is based on actions that atlggeccurred while he w&incarcerated in 2010
and 2011. In fact, Plaintiff Massie $1alleged that he was releadsam incarceration on July 5,

2011 after payment of his $50,000 appeal bond. Therefore, the State Defendants argue that
Plaintiff Massie had until July of 2012, at the latéstbegin litigation pedining to his treatment

during incarceration. According the State Defendants, because the instant action was filed on
June 17, 2013, it was filed nearly one year late. (See Mem. in Supp. [DN 9-1] 4.)

B. The Bourbon County Defendans’ Motion to Dismiss [DN 11]. The Bourbon
County Defendants also argue tRdaintiff Massie’s complaint must be dismissed under Fed. R.
Civ. P. 12(b)(6) because it fails to state airal upon which relief can be granted. Again,
according to them, the Court must dismiss Plaintiff Massie’s complaint since the applicable one-
year statute of limitations bars his clainf8lot. to Dismiss [DN 11 3.) The Bourbon County
Defendants argue that the facts which give rise to Plaintiff Massie’s claim against them occurred,
at the latest, in February 2011, when the BoarCounty court dismissed the allegedly wrongful
charge concerning his possession of a bottleitvtbMslycerin tablets. All of the other conduct
that Plaintiff Massie alleges against the Bmur County Defendants occurred when he was
incarcerated at the Bourbon Copridetention Center in 2010. €hefore, Plaintiff Massie was

required to file suit by February of 2012.sHiling on June 17, 2013 was untimely. (See id.)



Further, the Bourbon County Def@ants argue that Plaintiff Massie’s complaint must be
dismissed under Fed. R. Civ. P. 12(b)(3) sinceWsstern District of Kentucky is an improper
venue. In this respect, the Bourbon County Defatelatate that they reside in Bourbon County,
Kentucky, which is located in the Eastddistrict of Kentucky. (See id. at 4.)

C. Defendant Kapusta’'s Motion to Dismiss [DN 16]Defendantapusta, the Bourbon
County Jail Administrator, statékat he does not believe that has been effectively served.
(See Mot. to Dismiss [DN 16] 1however, Defendant Kapustaasts that he is nonetheless
entitled to dismissal of the claims against him for the same reasons that are listed in the Bourbon
County Defendants’ motion. Therefore, Dedant Kapusta joins their motion. (Id.)

D. Analysis.Upon a motion to dismiss for failure state a claim pursuant to Fed. R. Civ.
P. 12(b)(6), a court “must congér the complaint in the light most favorable to plaintiff[],”

League of United Latin Am. Citizens v. Bredes 500 F.3d 523, 527 (6th Cir. 2007) (citation

omitted), accepting all of the plaintiff's allegat®as true. Ashcroft ugbal, 556 U.S. 662, 679

(2009). Under this standard, the plaintiff must\pde the grounds for his entitlement to relief,
which “requires more than labels and conclusiamsl a formulaic recitation of the elements of a

cause of action.” Bell Atlait Corp. v. Twombly, 550 U.S. 544, 555 (2007). The plaintiff

satisfies this standard only when he “pleads factual content that allows the court to draw the
reasonable inference that the defendant is litdyléhe misconduct alleged.” Igbal, 556 U.S. at
678. A complaint falls short if it pleads factsathare merely “consistent with a defendant’s
liability” or if the facts do not “permit the couto infer more than the mere possibility of

misconduct.” Id. at 678—79. Insteadethllegations must “show[] thdhe pleader is entitled to

relief.” Id. at 679 (quoting-ed. R. Civ. P. 8(a)(2)).



In the instant case, Plaintiff Massie is proceedng se. Because “the allegations of a
complaint drafted by @ro se litigant are held to less stringent standards than formal pleadings

drafted by lawyers,” Jourdan v. Jabe, 951 F1B&, 110 (6th Cir. 1991), Plaintiff Massie’'s

complaint “will be liberally construed in detemmmg whether it fails to state a claim upon which

relief could be granted.” Idciting Estelle v. Gamble, 429 U.87, 106 (1976)). Nevertheless,

while a reviewing court must liberally constrpe se pleadings, Boag v. MacDougadl54 U.S.

364, 365 (1982), a plaintiff is still geiired to plead more than bdegal conclusios. Lillard v.

Shelby Cnty. Bd. of Educ., 76 F.3d 716, 726 (6th Cir. 1996). The complaint must contain either

direct or inferential allegationgspecting all the mateaiielements to sustain a recovery under a

viable legal theory. Scheid v. Fanny Farmer Candy Shops, Inc., 859 F.2d 434, 436 (6th Cir. 1988).

Plaintiff Massie alleges thahe Defendants violated § 198y infringing on his First,
Fourth, Eighth, and Fourteenth Amendment rigfitse statute of limitations applicable to an
action brought under § 1983 is the state statute of limitations applicable to personal injury actions

under the law of thetate in which the § 1983 claim ariseeeEidson v. Statef Tenn. Dep't of

Children’s Servs., 510 F.3d 631, 634 (6th Cir. 20Qdng Kuhnle Bros., Inc. v. Cnty. of

Geauga, 103 F.3d 516, 519 (6th Cir. 1997)). Undentucky law, actions for injury to the
plaintiff's person are to be commenced withiregrear after the cause of action has accrued. Ky.

Rev. Stat. § 413.140(1)(a); see Bonner v. Pdyég F.3d 424, 430-31 (6th Cir. 2009) (holding

that because Ky. Rev. Stat. § 413.140(1)(a) is “ap@tgty referenced as the general personal
injury limitations statute,” 8 1983 actions in ktecky “are limited by thB one-year statute of
limitations found [therein]”). Thus, a one-ydanitation period, borrowed from Kentucky law,
applies to Plaintiff Massie’§ 1983 claims in this case.

In a 8§ 1983 action, to determine the dateuwich the cause of action accrues, the Court

must turn to federal law. Eidson, 510 F.3d &.683nder federal law, “the statute of limitations



begins to run when the plaifitknows or has reason to know oktmjury which is the basis of

his action.” Arauz v. Bell, 307 Fed. App’x 923, 928-(6th Cir. 2009) (quoting McCune v. City

of Grand Rapids, 842 F.2d 903, 905 (6th Cir. 1988)nther words, to determine when and the

statute of limitations begins toan, the Court must determine Hat event should e alerted the
typical lay person to protect his ber rights.” Eidson, 510 F.3d at 635.

In the instant case, all of the precipitatingets giving rise to Platiff Massie’s cause of
action occurred between March 2, 2010 and July 5, 28&Teriod in which he was incarcerated
for marijuana trafficking. By Plaintiff Magss own admission, hewas released from
incarceration on July 2011 after payment of his $50,000 appsahd. (See Compl. [DN 1] 9.)

At the time of Plaintiff Massies release from incarceration, he knef the injuriesthat are the

bases of his claims. More specifically, he knewthe medical care that he received during his
incarceration, he knew of the charges that had been brought against him for carrying his Nitro-
Glycerin tablets, and he knew tife threats of a Taser shock. Therefore, the Court finds that
Plaintiff Massie should have beaterted to protect his rights ttat time. His § 1983 action had
accrued; the statute of limitations had begun running.

With that said, Plaitiff Massie had one yearuntil July of 2012 at the latestto begin
litigation pertaining to his treatent during incarceration. Howevéhe instant action was filed
several months past that date, on June 17, Zatiff Massie’s § 183 action is time-barred.
Therefore, the State Defendantsodtion to dismiss [DN 9] iISRANTED, the Bourbon County
Defendants’ motion to dismiss [DN 11]J&RANTED and Kapusta's motion to dismiss [DN 16]
is GRANTED. Plaintiff Massie’s § 1983 claims ab#SMISSED WITH PREJUDICE .

The Court notes that in his response, Rilhiklassie argues that iclaims are not time-

barred because his complaint was filed withie gear of the date that his Cumberland County



sentence for marijuana traffieclg was modified. (See Pl. Resp.Def. Mot. to Dismiss [DN 12]
3-4; Cross-Mot. to Dismiss & Entry of Defaultfér Pl./Resp. to Defs. Mot. to Dismiss Action
[DN 13] 3.) In this respect, Rintiff Massie highlights that wle he was incarcerated, he
appealed his convictions for marijuana traffickand related offenses. Ultimately, the Kentucky
Court of Appeals overturned two of the themmvictions, causing the Cumberland County court
to amend the original sentence from five yeargicarceration to timserved. The modification
was finalized on June 27, 2013. (Id.) Plaintiff ¢4 now argues that because his complaint was
filed before that date, on Jud&, 2013, he was “well within ¢hOne Year time frame from the
final adjudication of the original case” and ltlaims should be permitted to proceed. (Id.)

The Court finds, however, that Plaintiff Massi sentence modificatn is irrelevant for
purposes of determining when his cause of actioruadc In this case, is clear that Plaintiff
Massie’s claims are based on thikegedly inadequate medical care he received while he was
incarcerated, the allegedly wrongful charges that were brought against him by the Bourbon County
Defendants for his possession of Nitro-Glycerisléts, and the allegedly unconstitutional threats
of a Taser shock. (See ComfDN 1].) These actions all ocoed while Plaintiff Massie was
incarcerated, in 2010 and 2011. Plaintiff Mass@ig-year statute of limitations for his § 1983
claims began running at that time. Because he did not file his complaint within one year, his 8 1983
claims against the State Defendants, the Bourbon County Defendants and Defendant Kapusta fail.

The Court holds that this conclusion akgaplies to Defendant Raymond B. Campbell.
Indeed, there would be no purpaseallowing this matter to go forward against him in view of

the fact that it is clearly timbarred. See Castillo v. Grogd® Fed. App’x 750, 751 (6th Cir.

2002) (noting that a court maya sponte dismiss a complaint as time-barred when the defect is

obvious); Alston v. Tenn. Dep't of Corr., 28 Fed. App’'x 475, 476 (6th Cir. Jan. 28, 2002)

(“Because the statute of limitations defe@s obvious from the face of the complasui sponte



dismissal of the complaint was appropriateEaley v. Ohio Gallia Cnty., 166 F.3d 1213, 1998 WL

789385, at *1 (6th Cir. Oct. 30, 1998) (affirming the& sponte dismissal of gro se 8§ 1983 action
filed after the satute of limitations for bringing suam action had expiredAli v. Morgan, 2009
WL 872896, at *3 (E.D. Ky. Mar. 27, 2009) (holding that if a statutérifations defense clearly
appears on the face of a pleading, a court can raise thesissgmnte). Thus, Plaintiff Massie’s §
1983 claims ar®SMISSED WITH PREJUDICE as to Defendant Campbell.

In addition to Plaintiff Massie’s 8 1983 claimise alleges that the Defendants violated
Ky. Rev. Stat. § 532.100. (Compl. [DN 1] 1.) Howee, because Plaintiff Massie’s federal 8§
1983 claims are subject to dismissal, the Caoexlines to exercissupplemental jurisdiction
over the state-law claims. See 28 U.S.C. 8§ 1367(dviding that a district court may decline
to exercise supplemental jurisdiction when it Hesnissed all claims over which it has original

jurisdiction); see_also United Mine Wais of Am. v. Gibbs, 383 U.S. 715, 726 (1966).

Therefore, Plaintiff Massie’s state-law claims BIEMISSED WITHOUT PREJUDICE .
[ll. DiscussIiON OFPLAINTIFF MASSIE'S CROSSMOTION TO DISMISS

A. Plaintiff Massie’s CrossMotion to Dismiss [DN 13].0n August 29, 2013, Plaintiff
Massie filed a “Cross-Motion to Dismiss,” in whitie asks the Court enter default judgment
against the Bourbon County Defendants. (See Qvtegsto Dismiss & Entry of Default J. for
PIl. [DN 13] 2.) In support of ik request, Plaintiff Massie astethat while the Bourbon County
Defendants filed a motion to dismiss on July 2913, they failed to answéne complaint. As
such, they are in “default of the time frame¥chuse “the 30 day time limit for filing an answer

to [a] complaint . . . has passed.” (Id. at&ccording to Plaintiff Massie, because the Bourbon

County Defendants failed to answer his complairy tlack standing to file a motion to dismiss.

Further, the Court should enter ddtgudgment against them. (See id.)



B. Analysis. As an initial matter, the Court agrees with the Bourbon County Defendants
that Plaintiff Massie’s requestif@a default judgment is legallyeficient. Entry of default under
Fed. R. Civ. P. 55(a) is a prersasite to entry of a defaultiglgment under Fed. R. Civ. P. 55(b).

See_Lewis v. Detroit Pub. Sch., 2013 WL 578577 72a(E.D. Mich. May 6, 2013);_see also

Hickman v. Burchett, 2008 WL 926609, at *1 (S.Ohio Apr. 4, 2008) (“[E]ntry of default

under Rule 55(a) must precede a grant of aullgiadgment under Rule 55).”). Because there
has been no default entered against the lBouCounty Defendants, Plaintiff Massie’s motion
for default judgment is nagdroperly before this Courgee Lewis, 2013 WL 5785777, at *2.

Further, the Court notes thd¢fault judgment is only appropte where a defendant fails
to plead or otherwise defend an actiond.FR. Civ. P. 55(a). He, on July 29, 2013, the
Bourbon County Defendants filednaotion to dismiss Plaintiff Mssie’s complaint pursuant to
Fed. R. Civ. P12(b)(6) and Fed. R. Civ. P. 12(b)(3). This was a proper response to Plaintiff

Massie’'s complaintSee Harris v. Members of Bd. ob@&rnors of Wayne State Univ., 2010 WL

3369142, at *1 (E.D. Mich. Aug. 25, 2010) (finding thiae plaintiff was not entitled to either an
entry of default or default judgment when, “[thput question, [the defiglant] filed a motion to
dismiss under Rule 12(b)(6)” and~]ithout question, [the defendant glanot required to file an

answer at [that] time”); Phelps v. Am. Gd¥in. Servs., 2008 WL 3978318, at *3 (E.D. Mich.

Aug. 22, 2008) (noting that “a defdant may properly defend as required by Fed. R. Civ. P.
55(a) in ways other than filing an answer, suchyafling a motion to dismiss for failure to state

a claim”). Here, as in_Phelps, Plaintiff Massie’s only argument regarding the Bourbon County
Defendants is that they have not respondethénmanner required for an answer. There is no
argument that their filing of a motion to disaiwas untimely, or that the motion otherwise fails

to satisfy their duty to defend under Fed. R..E. 55(a). See Phpd, 2008 WL 3978318, at *3.

Accordingly, the Court holds that the Bourbon County Defendants properly responded to Plaintiff

10



Massie’'s complaint. Plaintiff Massie is not entitleo an entry of default or default judgment.
Plaintiff Massie’s cross-motion to dismiss [DN 13DENIED.
V. CONCLUSION

For the reasons set forth aboe|S HEREBY ORDERED that the State Defendants’
Motion to Dismiss [DN 9] iSSRANTED.

IT IS FURTHER ORDERED that the Bourbon County BeEndants’ Motion to Dismiss
[DN 11] is GRANTED.

FURTHER that Defendant Kapusta’'s Mon to Dismiss [DN 16] iSSRANTED.

FURTHER that Plaintiff Massie’s Cross-Motion to Dismiss [DN 13PENIED.

Joseph H. McKinley, Jr., Chief Judge
United States District Court

November 13, 2013

CC: counsel of record
Charlesw. Massie pro se
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