UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF KENTUCKY
LOUISVILLE DIVISION
CIVIL ACTION NO. 3:14-CV-00116
JAMES McCORD and EDITH McCORD PLAINTIFFS

V.

RESURGENT MORTGAGE SERVICING, a/k/a
RESURGENT CAPITAL SERVICES, L.P.

and

BANK OF AMERICA, N.A. DEFENDANTS

M EMORANDUM OPINION AND ORDER

In this action, the Plaintiffs allege that Resurgent Mortgage Servicing (“Resurgent”) and
Bank of America, N.A. (“BOA”) violated the Fabebt Collections Praices Act (“FDCPA”), 15
U.S.C. 88 1692t seg., which prohibits debt collectors froengaging in abusive, deceptive, and
unfair collection practices. The Plaintiffs also bring frand negligent misrepresentation claims
This matter is before the Court on Resurgekitgion to Dismiss [DN 15and BOA's Motion to
Dismiss [DN 6]. This matter is also before theu@ on the Plaintiffs’ Motion to File their First
AmendedComplaint [DN 14Jand theirMotion to Strike and Substitute Document [DN 16]. Fully
briefed,this matter is ripéor decision.For thefollowing reasons, Bsurgent'amotion iSDENIED,
BOA's motion [DN 6] isDENIED, and the Plaintiffs’ motions [DNs 14, 16] &B8RANTED.

|. BACKGROUND

In their initial complaint irthis action, the Plaintiffs aligge that on October 19, 2005, they

executed a note and mortgage on their home @athintrywide Home Loas) Inc. (Compl. [DN

1-2] 1 9.) At some point, the note becameléfault. Thereafter, on August 5, 2008, the Bank of



New York brought a state-court amti for foreclosure and judicigiale of the Plaintiffs’ home.
(Id. 1 11.) The Plaintiffs moved to dismis®thction on the grounds that the Bank of New York
did not have standing, as the Bank did not producepy of the note on the Plaintiffs’ home. (Id.
1 12.) In response, theaBk ofNew York produced a document that included an endorseamdnt
assignment of the note to it. (Id. § 13.) Téadter, on February 27, 2009, the Bank of New York
moved to substitute Countrywide Home Loans SergicLP (“Countrywide”) as the plaintiff, as

it had assigned the note to Countrywide. (Id. § IT&e court granted this motion and ultimately
awarded summary judgment to Countrywide. (Id. 7 18.)

On January 22, 2012, the Plaintiffs filed tmankruptcy. (Id.  20.) The Plaintiffs listed
BOA as one of their creditors, as BOA had pasdd Countrywide. (Id. § 21.) On September 25,
2012, the bankruptcy court issian order of discharge. The Rt#fs did not reaffirm their loan
with BOA or any other lender.dl § 21-22.) In laté\pril or early May of 2013, the Plaintiffs
received notice that their home was schedtitede sold at a public auction on May 21, 2013.
(Id. T 23.) The Plaintiffs allege that aroune tbame time, Resurgent contacted them by phone
and told them that Resurgent had purelaheir loan from BOA._(Id. 11 24-25.)

In this phone call, Resurgentddhe Plaintiffs that theilnome would not be auctioned off
and that the payment due wampeoximately $895. Resurgent then sent the Plaintiffs a statement
showing a current balance due of $895.20. (Id. 12&YThe Plaintiffs allege that they mailed
Resurgent a payment of $895.20, which Resurgent textephereafter, thBlaintiffs continued
to make payments. Resurgent, however, returregdlgments to them. The Plaintiffs allege that
Resurgent contacted them foetpburpose of inducing them to pay on their BOA loan, despite the
fact that the loan was dischadyin their Chapter 7 bankruptcy, preying on their desire to keep

their home. The Plaintiffs state that Resurgenefalied them to believe #h they would be able



to keep their home if they made the paymeetdorth in the account statement. Resurgent knew,
however, that the Plaintiffs could not staytheir home despite making the payments. (Id. 1 36-
37, 2.) The Plaintiffs state that on informatiand belief, Resurgent is the servicer of the
Plaintiffs’ loan with BOA and was acting doehalf of BOA at dltimes. (Id. 1 26.)
Il. PROCEDURAL BACKGROUND

On February 19, 2014, BOA moved to dismigs Bhaintiffs’ complaint. BOA argues that
there is no basis in the complaint under whicboitld be held liable, afkesurgent purchased
the servicing rights, Resurgent serviced Plaintiffs’ loan during the relevant times, and all of the
alleged conduct that forms the basis of Plaintiffs’ claims is directed at Resurgent.” (BOA's Mem.
in Supp. of Mot. to Dismiss [DN 6-1] 1.) Theafter, on March 31, 2014, the Plaintiffs moved to
file their First Amended Complaint, which includes additional allegations regarding the timing of
Resurgent's communications witmdalleged false representatidns the Plaintiffs. (See PIs.’
Mot. to File their 1st Am. Compl. [DN 14] 2Jhat same date, Resurgent filed a motion to
dismiss under Fed. R. Civ. P. 12(b)(6). (See ResuigMot. to Dismiss for Fail. to State a ClI.
[DN 15].) Soon thereafter, on April 2, 2014, the Ridis moved to strike the tendered First
Amended Complaint [DN 14-2] and substituteugpdated First Amende@omplaint [DN 16-1].
The proposed updated complaint is in respondResurgent’s motion to dismiss, as well as in
response to the Plaintiffs’ receipt a notice that their home haddn scheduled for judicial sale
on April 8, 2014. (Mot. to Strike & Substitute Doc. [DN 16] 1.)

The Court will first consider the Plaintiffshotion to strike and substitute [DN 16], as
well as their motion to file an amended conmuidDN 14]. The Court will then consider BOA's

motion to dismiss [DN 6] and Resurgent’s motion to dismiss [DN 15].



[ll. D 1ISCUSSION

After moving to amend their complaint, Hdutfore BOA or Resurgent responded to their
motion to amend, the Plaintiffs moved to letrithe tendered First Amended Complaint [DN 14-
2] andsubstitute an updated First Amendeahlaint[DN 16-1]. The Plaintiffs’ motion tatrike
and substitute [DN 16] IGRANTED. Thus, the Court will consat the updated First Amended
Complaint [DN 16-1] when deciding whether tBkintiffs shall be granted leave to amend.

A. PLAINTIFFS ' MOTION TO FILE FIRST AMENDED COMPLAINT [DN 14]

The Plaintiffs have filed a motion for leave to file their First Amended Complaint [DN
14]. This motion is governed by Fed. R. Civ. P.a)&), which states that absent the opposing
party’s consent, the Plaintiffmay not amend their pleading haut the Court’s leave. A court
should“freely give leavewhen justice soequires.”Fed. R. Civ. P. 15}&2). But the courtshould
deny a motion to amend where the proposednaded complaint could not withstand a Fed. R.

Civ. P. 12(b)(6) motion.” Massingill v. Ohio Adult Par. Auth., 28 Fed. App’x 510, 511 (8th C

2002) (citation omitted). In other was, a court “may deny a plaiffitteave to amend . . . when

the proposed amendment would be futile.” Kottmyer v. Maas, 436 F.3d 684, 692 (6th Cir. 2006).

The proposed First Amended Complaint gdéle that on Apri3, 2013, the “Resurgent
employee or representative who called the Mc€adéntified herself as ‘Tanqunera’ [and] told
the McCords that Resurgent hpdrchased their home loan froBank of America.” (1st Am.
Compl.[DN 16-1] 11 24-25.) The FirsttAendedComplaint further allegehat thePlaintiffs both
“understood and believed . . . Tanqunera’s repriedion that if they began making mortgage
payments of $895.00 a month, [theyduld be allowed to retaimd remain in their home for as
long as they continued to make timely paytsesf $895.00 a month.” (Id. { 32.) The Plaintiffs

allege that “[a]s the servicerf the McCords’ home loan andortgage, Resurgent was acting as



Bank of America’s agent.” (Id. 1 29.) The Plaintifflso allege that under the facts of the case,
“both Resurgent and Bank of America are deditectors within the meaning of the FDCPA,
because the McCords’ mortgage was undeniabljefault when Bank of America acquired the
McCord's mortgage from the Bank of New Yoand the McCord’s mortgage was in default
when Resurgent began servicing the McCords’ gage.” (Id. § 51.) Finallythe Plaintiffs’ First
Amended Complaint includes the additional allematihat the Plaintiffs received a notice that
their home was scheduled for judicsale on April 8, 2014, (Id. 1 52.)

Resurgent and BOA each oppose the proposeddmestt. In so doing, they argue that
the amendment would be futile, as it does not dgntbe deficiencies in the Plaintiffs’ original
complaint. (See &urgent'sMem. in Opp. to Pls.’ Mt. forLeave to Am. [DN 20] 2 (arguinthat
the First Amended Complaint “does not remedy kay problem with their original complaint—
a failure to plead sufficient facts for this Cototreasonably infer Reswegt’s liability under the
causes of action asserted”); BOA’s Resp. in Opp. to Pls.” Mot. to Fikenis€ompl. [DN 21] 2
(arguing that the Plaintiffs should not ,anted leave because the “proposed amecalaglaint
repeats the same allegations as the original complaint and is deficient for the same reasons”).) In
addition, Resurgent argues that allowing the Afsnto amend is unnecessarily prejudicial, as
“Resurgent has filed a meritorious motion terdiss the McCords’ claims” and an amendment
would “invite yet another meritorious motion dismiss under Rule 12(b)(6) from Resurgent.”
(Resurgent’'s Mem. in Opp. to Plsfot. for Leave to Am. [DN 20] 1.)

The Gurt, howeverfinds that the proposed ameneim is not futile, as theilst Amended
Complaint contains additional facts that permé #laintiffs’ claims to survive a Rule 12(b)(6)
motion to dismiss. Moreover, the Court finds that granting leave to the Plaintiffs is not unfairly

prejudicial to Resurgent, as the parties are still in the earliest stages of this litigation and outside



of ordinary litigation expenses, Resurgent wibt be required to “expend significant additional

resources to conduct discovery and prepardria.” Phelps v. McClellan, 30 F.3d 658, 662-63

(6th Cir. 1994). Therefore, the Ri#iffs’ motion for leave [DN 14] iSSRANTED.
B.BOA sMOTION TO Dismiss [DN 6]
BOA has moved to dismiss the Plaintift¥mplaint under Fed. R. Civ. P. 12(b)(&)pon
a motion to dismiss for failure to state a claimgmant to Fed. R. Civ. P. 12(b)(6), a court “must

construe the complaint in the light most favdeato plaintiffs,” League of United Latin Am.

Citizens v. Bredesen, 500 F.3@3, 527 (6th Cir.2007) (citation atted), accepting all of the

plaintiffs’ allegations as truéAshcroft v. Igbal, 556 U.S. 665879 (2009). Under this standard,
the plaintiffs must provide the grounds for themtitlement to relief, which “requires more than
labels and conclusions, and a formulaic recitatibthe elements of a cause of action.” Bell Atl.

Corp. v. Twombly, 550 U.S. 544, 555 (2007). Plaintg&isfy this standard when they “plead]]

factual content that allows the court to draw ris@sonable inference that the defendant is liable
for the misconduct alleged.” Igbal, 556 U.S. @86A complaint falls short if it pleads facts that
are merely “consistent with a defendant’s liability” or if the facts do not “permit the court to infer
more than the mere possibiliéy misconduct.” Id. a678—79. The allegations rsiLf“show][] that

the pleader[s] [are] entitled to relief, 8l at 679 (quoting Fed. R. Civ. P. 8(a)(2)).

In this case, BOA argues that there is nsidbén the complaint under which it could be
held liable because “Resurgent purchased the ssguights, Resurgent serviced Plaintiffs’ loan
during the relevant times, and all of the allegedduict that forms the basis of Plaintiffs’ claims
is directed at Resurgent.” (BOA's Mem. in Supb Mot. to Dismiss [IN 6-1] 1.) According to
BOA, the Court does not have to (and should aotept the Plaintiffs’ “conclusory allegations”

that Resurgent was the servicer of the Plaintifiah and that “Resurgent was acting on behalf of



Bank of America.” (Id. at 5 (referencing 26 oétbriginal complaint [DN 1-2], the content of
which is re-worded and re-numbered as jn2®e First Amended Complaint [DN 16-1]).)

In their response, the Plaintiffs state thased on the arguments raised in BOA's motion
to dismiss, they “apparently sued the wrong princiglg for the loan servicer-agent’s torts and
violations of the Fair Debt Collection Practic&st” and their “claimsagainst BOA should be
dismissed on grounds that the McCords sued the wrong party.” (See PIs.” Resp. to BOAs Mot. to
Dismiss [DN 12] 1.) The Rintiffs argue that “BOA in a roxdabout way argues that it is not the
owner of Eic] holder of the note and/or mortgage on the McCords’ home.” As such, they “should
have sued The Bank of New YorKId. at 2.) The Plaintiffs alsmnply, however, that if BOA is
the note’s owner and holder, then it can be hatdnously liable for Resurgent’s alleged actions.
(See PlIs.’ Reply in Supp. of Mot. to File 2sh. Compl. & Mot. to Strike & Sub. [DN 22] 1.)

The Court finds that in this case, it mastept the Plaintiffs’ factual allegations as true.
Thus, it will accept the Plaintiffs’ allegation thROA is the owner or holder of the note on the
Plaintiffs’ home. (1st Am. Compl. [DN 16-1]2B.) Since “a mortgageolder is a lender which
owns a homeowner’s mortgage whereas a serviGisgparate entity that acts as the mortgage

holder’s agent to collect payments due on thetgage,” Thomas v. U.S. Bank Nat'l Ass’'n, 474

B.R. 450, 452 (D.N.J. 2012), the Court will not aurily dismiss the Plaiiffs’ claims against
BOA on the general ground that there are naufcllegations against it. BOA argues, however,
that the Court must still dismiss the Plaintiffs’ claims. B@#uesthat the Rintiffs’ FDCPA
claims must be dismissethce it is not ddebt collector.” It also gues that the Plaintiffs’ fraud
and misrepresentation claims must be dssail since the complailaicks particularity.

FDCPA. By enacting the FDCPA, Congress soufjbteliminate abusive debt collection

practices by debt collectors . . . .” 15 U.S8C1.692a(e). The FDCPA daBs a “debt collector” as



“any person who uses any instrunadity of interstate commerce or the mails in any business the
principal purpose of which is tremllection of any debts, or whogelarly collects or attempts to
collect, directly or indiectly, debts owed or due or assertedbeoowed or due to another.” Id. 8
1692a(6). Notably, the FDCPA specifically excludiemsn this definition“any person collecting

or attempting to collectrsy debt owed or due osserted to be ogd or due another to the extent
that such activity . . . (ii) conces a debt that was originated iych person [or] (iii) concerns a
debt which was not in default at the time it vetained by such person . . . .” Id. § 1692a(6)(F).
Therefore, as a general rule, creditors (wlaoh defined by 15 U.S.C. 8§ 1692a(e) as perabias
offer or extend credit, creating a debt), lendensrtgagees, and morgga servicing companies

are exempt from liability under ¢hFDCPA._See, e.q., Karl v. @lity Loan Serv. Corp., 759 F.

Supp. 2d 1240, 1248 (D. Nev. 2010) (noting that “magtes and their beneficiaries, including

mortgage servicing companiesganot debt collectorsubject to the FDCPA”); Scott v. Wells

Fargo Hbme Mort., Inc., 326 F. Supp. 2d 709, 718 (E.Xa. 2003) (noting that “creditors,

mortgagees, and mortgage servicing compaamesiotdebt collectors and are statutorily exempt

from liability under theFDCPA”); Girgis v. Countrywide Home Loans, Inc., 733 F. Supp. 2d 835,

848-49 (N.D. Ohio 2010) (holding d@hthe defendants were creditoasd not debt collectors, as
the plaintiffs’ loans were originated and serviced by them).

BOA argues that here, it is a creditor, origoratind initial servicer of the Plaintiffs’ loan
and, therefore, it is not subjectttee FDCPA. In this respect, BQargues that the Plaintiffs’ loan
originated with Countrywide, (1st Am. ComfiDN 16-1] 1 8), and BOAurchased Countrywide
in 2008. (Id. 1§ 20.) The Court finds that BOA's amgnt might be persuasive and entitle it to
dismissalif it were clear from the First Amended Cdaipt that BOA succeeded by merger to

CountrywideHome Loans, Inc., the original lender on thaimRiffs’ loan. (Id. T 8.) In thisrespect



it would not matter if the merger occurred aftex ®laintiffs defaulted on the subject debt. The
FDCPA states that persons are not “debt collsttibrthe activity “corcerns a debt which was
not in default at the time it wasbtained by such person.” 15 U.S.§.1692(6)(F)(iii)(emphasis
added).Several courts have thbsld that “when a defendactmpanyacquires a debt through its
merger with a previous creditor of the plaintifthrar than via a specific assignment, the debt was
not ‘obtained’ while it was in default; thus gthlefendant company was not a debt collector under

the FDCPA.” Esquivel v. Bank of Americll.A., No. 2:12-CV-02502, 2013 WL 682925, at *2

(E.D. Cal. Feb. 21, 2013); see Meyer v. Citimortgage, Inc., No. 11-13432, 2012 WL 511995, at

*7 (E.D. Mich. Feb. 16, 2012) (“[The defendant] ig ttuccessor by merger to . . . the originating
lender and mortgagee, and therefore it is imposéil¢he loan to have been in default at the
time [the defendant] received its interest.”)

Here, though, the First Amended Complainhag clear that BOA succeeded by merger
to Countrywide Home Loans, Inc. Instead, ipagrs that the note was assigned to Countrywide
Home Loans Servicing, LP, after the debt wadefault. (1st Am. Compl. [DN 16-1] T 14, 16.)
Moreover, it seems that BOA purchased or radrgvith “CountrywideFinancial.” (I1d. § 20.)
There is no allegation that these companies &resdime as Countrywide Home Loans, Inc. The
Court thus finds that at this time, dismissainiagppropriate. When thedts are construed in the
light most favorable to the Plaintiffs, the Plaintiffave alleged that BOA is a “debt collector,” as
it merged with a company other than the original lender, which company purchased the note

while it was in default. BOA's motion to dismiss [DN 6]DENIED in part!

! The Court notes that if it is later determined that BOA is not a “debt collector” within the meaning of the FDCPA,
it is doubtful that BOA can be held vicariously liable for Resurgent’'s FDCPA violafltresSixth Circuit has held:
We do not think it would accord with the intent of Congress, as manifested in the terms of the
[FDCPA], for a company that isot a debt collector to be heldcariously liable for a collection
suit filing that violates the [FDCPA] only because the filing attorisey “debt collector.” Section
1692 imposes liability only on adébt collector who fails to comply with [a] provision of this
9



Fraud and Misrepresentation.BOA argues that thBlaintiffs’ fraud and misrepresentation
claims fail as to it, as those claims arise fralleged statements made by Resurgent concerning
the loan’s payments and status. The Plaintiffsxdospecifically respontb this argument. The
Court finds, however, that the Plaintiffs havdfisiently pleaded fraud and misrepresentation
claims at this stage in the liagon. As noted above, the Court must accept as true the Plaintiffs’
factual allegation that BOA is ¢howner or holder of the note the Plaintiffs’ home. The First
Amended Complaint thus contains allegatiorat #im agency relationship existed between BOA
and Resurgent, with Resurgent acting on BOAs liellaen it contacted the Plaintiffs. This is
all that is required at this poiBOA's motion to dismiss [DN 6] iIDENIED on this issue.

C. RESURGENT'SMOTION TO DisMISS [DN 15]

Resurgent has also moved to dismissRIaéntiffs’ complaint undefFed. R. Civ. P. 12(b)(6).
Resurgent argues that the Plaintiffs have not allégets for this Court to infer that it could be
liable under the FDCPA, as no facts indicate thahade any false or @eptive representations
to them, nor that Resurgent engaged in anwiamr unconscionable delbbllection activity.”
(Resurgent’s Mot. to Dismiss for Fail. to St. DN 15] 1.) Resurgent also argues that the Court
should not exercise supplemertaisdiction over the Plaintiffs’ ste claims—and that if it does,
the claims should nevertheless be dgsad for insufficient facts. (Id. 1-2.)

FDCPA. To state a claim for relief under the FDCRBAe plaintiff must allege sufficient
facts to show that: (i) the plaintiff is a “consurhander the FDCPA; (ii) th “debt” arises out of
a transaction, the purpose of which is “primarily . personal, family or household”; (iii) the
defendant is a “debt collector” under the FDCRBAd (iv) the defendantiolated the FDCPA's

prohibitions against specific fims of “debt collection communitian and/or activity.” Wallace

subchapter . ...” 15 U.S.C. § 1692k(a). Therpitis would thus have us impose liability on non-
debt collectors too. This we decline to do.
Wadlington v. Credit Acceptance Corp., 76 F.3d 103, 108 (6th Cir. 1996).
10




v. Wash. Mutual Bank, F.A., 683 F.3d 323, 326 (6th 2012). Here, Resurgent does not dispute

that the Plaintiffs have alleged facts to satisfy first three elements. Resurgent argues instead
that the Plaintiffs have failed to allegects that it violated tnFDCPA's provisions.

Resurgent argues that rather than allegaagsffrom which it could be inferred thatlgd
the McCords astray and unfairly mpulated their fear of losing ¢ir home,” it is clear from the
factual allegations that “the McCords receivedaivthey bargained for—a stay of the judicial
sale of their home that contirsienore than a year after Resurgent contacted them, while the
covenants and agreements in themreleased mortgage remainfirl force and effect.” (See
Resurgent’'s Mot. to Dismiss for Fail. to St. (DN 15] 6-7.) Resurgent gues that the Plaintiffs
simply have not alleged facts to indic#tat it violated gher § 1692e or § 1692f.

8 1692e. Section 1692e states thatabt collector “may not use any false, deceptive, or
misleading representation or means in connedtitin the collection of any debt.” 15 U.S.C. §
1692e. In specific, 8 1692e(5) barslebt collector from making aliteat to take any action that
cannot legally be taken or that is not intentiedbe taken,” § 1692e(2)(A) bars a debt collector
from misrepresenting the “character, amount, orllegdus of any debtgdnd § 1692¢e(10) bars a
debt collector from “[tlhe use of any false repentation or deceptive means to collect any debt
or to obtain information concerning a consumét.”Resurgent argues that the telephone call at
issue in the complaint did not contain any threats. Further, Resurgent argues that the McCords do
not allege that their mortgage was releasedhat Resurgent’'s employee represented that the

Plaintiffs remained personally liable on theirmgage despite their jor bankruptcy discharge.

?In this respect, Resurgent argues that atgagor's bankruptcy discharge eliminatasgpersonam liability for the
promissory note given to obtain a mortgage loan. 11 U.S.C. § 524(a). However, a mortgageg/sirgecest in
the property survives, Johnson v. Home St. Bank, 501 U.S. 78, 82-83 (1991), and payment is a term of a mortgage.
Resurgent argues that a bankruptcy discharge “does not give the McCords a free house.” Thus, tedusiddo
and a sale of their property, the Plaintiffs would have been required to continue to make payments.

11




The Court finds, however, that the Plaintiffave alleged facts from which a jury could
reasonably find that Resurgent \dt#dd § 1692e. The Plaintiffs haaeged that in the April 23,
2013 telephone call, Resurgent'smayee “Tanqunera” falsely represed that they were liable
on their home loan—and thattiiey began making timely mortgage payments of $895.00 per
month, they would be allowed to remain in tHeame. When these allegations are taken as true,
and inferences are drawn in the Plaintiffs’ favors itlear that the Plaintiffs allege that Resurgent
made a “false, deceptive, or misleading representain violation of 8§ 1692e. As the Plaintiffs

correctly note, “[a] demand to collect a discharged debt is considered a false collection activity

under Section 1692e(2)(A).” Miltev. Allied Interstate, In., No. 04-C-7126, 2005 WL 1520802,
at *1 (N.D. lll. June 27, 2005). In this case, thaiftiffs allege that Resurgent implied that the
Plaintiffs owed $895.00 on discharged debt, and ththeif paid it, they @uld keep their home.

8 1692f. Section 1692f states thatdabt collector “may not @sunfair or unconscionable
means to collect or attempt to collect any debs U.S.C. § 1692f(1). Section 1692f is deemed
violated if the debt collector engages in “[t]bellection of any amount (including any interest,
fee, charge, or expense incidanto the principal obligationlinless such amount is expressly
authorized by the agreement creating the debt or permitted by law.” Id. Resurgent argues that
there are no allegations that it violated § 1692thagerms of the Plaintiffs’ mortgage remained
in effect, regardless of the faittat their personal obligatioms their promissory note had been
discharged. Resurgent also argues that by makipgerats that were sufficient to comply with
the terms of the Plaintiffs’ mortgage, the Plaintiffere enabled to avoid a judicial sale of their
home. Resurgent argues that because the McCagdseément with the initial lender under the

mortgage “expressly authorizes” payment, aedassarily withstandseir bankruptcy discharge

12



in the absence of a judicial s@ed release of the mortgage, thaiftiffs have not stated a claim
against Resurgent under § 1692f(1).

The Court disagrees. In essence, Resurgéminpts to argue that its alleged efforts to
collect payment were permissible because thegagge’s interest in the property survived the
bankruptcy proceedings. To be sure, a mortgageearity interest in the property does survive
a bankruptcy, notwithstanding the discharge efrtiortgagor’s personal liability. See Johnson v.

Home State Bank, 501 U.S. 78, 82-83 (1991)r(giti1 U.S.C. 8§ 522(c)). Further, the FDCPA

does draw a distinction betweenngeal debt collection and enforcement of a security interest.

See Kaltenbach v. Richards, 464 F.3d 524, 527 n.3 (5th Cir. 2006). “A person whose business has

the principal purpose of enforcing securityteirests but who does notherwise satisfy the
definition of debt collector is subject only & 1692f(6) [which prohilbs certain non-judicial

repossession abuses].” Id. at 527. However, asdnby the court in_Donnelly-Tovar v. Select

Portfolio Serv., Inc., several Circuit CourtsAppeal have recently applied the FDCPA to cases

involving mortgage foreclosures. 945%upp. 2d 1037, 1045-46 (D. Neb. 2013) (citing cases).
The Sixth Circuit has even chimed in on the isswdding that a mortgagean servicer can be
either a “creditor” or a “debt collector” but castridefine itself out okither category,” and was

a debt collector in that cadéridge v. Ocwen Fed. Bank, FS881 F.3d 355, 362 (6th Cir. 2012).

Indeed, the Sixth Circuit has held that FDCRA@rage is not defeated by clever arguments for
technical loopholes that seekdevour the protections Congress intended. See id. at 361.

In Donnelley-Tovar, the courbasidered an argument similar to the one Resurgent makes

and found that the plaintiffs’ complaint set fodhbfficient facts to stata claim for an FDCPA
violation. The plaintiff alleged that the defendavds a debt collectaand that it obtained an

interest in the debt after it was in defa@W5 F. Supp. 2d at 1047. The defendant had sent a letter

13



asking for money, and implying that payment wédiged, in attempt teollect the underlying

loan debt, despite the fact that the plaintitfebt had been dischargedChapter 7 bankruptcy.

Id. The Court found that in light of the defendaetter, “an unsophisticati consumer would be
uncertain of the nature and amount of debtattaally owed, unaware of the consequences of
either payment or nonpayment, and would be‘ftatching [her] head upon receipt of such a
letter.”” Id. (citation omitted). In this case, the@@t finds that a similar rationale is applicable.
The Plaintiffs have alleged that their mortgag®igation was discharged in bankruptcy. Thus,
the Court finds that they have validly stated an FDCPA claim. Resurgent’s motion to dismiss
[DN 15] isDENIED on this issue. Other courts hawsached similar conclusions. See, e.qg., Rios

v. Bakalar & Assocs., P.A., 795 F. Supp. 2d 1368, 1869S.D. Fla. 2011) (finding that a debtor

stated an FDCPA claim against a debt collectaalieging that the debt collector made false or
misleadingrepresentations when it attempted text debts that were dischargedosmkruptcy;

Wagner v. Ocwen Fed. Bank, FSB, No. 99-C-54m00 WL 1382222, at *1-3 (N.D. Ill. Aug.

28, 2000) (concluding that the Bankruptcy Coderdit preclude the plaintiff from bringing an
FDCPA claim, as the plaintiff alleged that thefendant had impropersked her to repay her
mortgage loan after the loan hiaglen discharged in bankruptcy).

Fraud and Misrepresentation. Because the Court has found that the Plaintiffs have
sufficiently pleaded an FDCPAaim, the Court rejects the argant that it lacks supplemental
jurisdiction over the Plaintiffs’ nofiederal claims. But Resurgent also argues that the Plaintiffs’
non-federal claims must be dismissed under Rulb){&) In this respect, Resurgent argues that
according to the complaint’s allegations, “the McCords made a one-time payment of $895.20 to
effect a stay of a judicial sale of their homeg aaceived the benefit of a stay that continues to

this day. The McCords do not allege facts todatk (i) that Resurgent promised them they could

14



resume payments, (ii) that Resurgent sent taeynfurther payment statements beyond the initial
payment statement, nor (iii) that Resurgentdiglgepresented that they remained personally
liable on their debt.” (Resurgent’s Mot. Basmiss for Fail. to St. Cl. [DN 15] 11.)

The Court finds, however, that Resurgent’s argnt is based on a mischaracterization of
the complaint’s allegations. The complaint makes clear that the Plaintiffs have not alleged that
they were bargaining for a stay of a judicial sabstead, the complaint alleges that the Plaintiffs
paid Resurgent due to its representation thabuld accept regular mortgage payments from the
Plaintiffs, such that they could stay in their home permanently if they continued to make timely
payments. The Plaintiffs have alleged that Resurgent implied that they owed around $895.00 per
month on their mortgage. Therefore, Resuits first argument is without merit.

Second, Resurgent argues that the Plaintiffsioloallege that theypave been injured.
According to Resurgent, the Plaintiffs madeone-time payment of $895.20 that has enabled
them to avoid a judicial sale tfieir property for over a year. Regant argues that this is not a
legally cognizable injury. However, the Court finds that the complaint sufficiently alleges that
the Plaintiffs were injured, as the Plaintiffs madg/ments that they were not obligated to make.
The Plaintiffs also allege that their home haserbscheduled for a judicial sale, despite the fact
that they attempted to make additional payments to Resurgent, in accordanceingtiudons.

Finally, Resurgent argues that the Plaintiffsve not stated a valid misrepresentation
claim under Kentucky law. According to Resurgemhile Kentucky recognizes the existence of
the tort, it does so only in a business contex@mboth parties engagearbusiness transaction:

One who, in the coursef his business, profession @mployment, or in any other

transaction in which he has a pecuyigterest, supplies false informatitor the

guidance of others in their business transactionsgs subject to liability for

pecuniary loss caused to them by thegtijfiable reliance upothe information, if

he fails to exercise reasonable careanpetence in obtaining or communicating
the information.

15



Presnell Constr. Managers, Inc. v. ElnStr., LLC, 134 S.W.575, 580 {K2004) (citing the

Restatement (2d) of Torts § 552) (emphasis dddeesurgent argues, without citation, that the
Plaintiffs’ claim for negligent misrepresentatiomust be dismissed under this standard, as the
Plaintiffs do not allege the existence of a basstransaction with Resurgent. In other words,
Resurgent argues that the Plaintiffs fail to alléggt it made any representations to guide the
Plaintiffs in a business transaction. Instead, the Plaintiffs allege that the loan covered their
personal residence (and thus was not a business lerording to Resurgent, any alleged false
information Resurgent supplied the Plaintiff@cordingly not actionable under Kentucky law.

In response, the Plaintiffs counter, withoitaton, that Resurgenbatacted the Plaintiffs
as a normal part of its business as a loanigarvand that Resurgent clearly had a pecuniary
interest in the loanm mortgage. The Plaintiffs argue thlais is sufficient under Kentucky law
to support a negligent misrepresentation claimthasdebt was incurred pursuant to a business
transaction between a bank and its borrower.

Unfortunately, “Kentucky case law gives veiitlé guidance with respect to claims of

negligent misrepresentation.” Goldman Servech Contracting, Inc. \Citizens Bank & Trust

Co. of Paducah, Inc., 9 F.3d 107 (Table), 1993 428641, at *2 (6th Cir. Oct. 21, 1993). The

Court finds, however, that the Plaintiffs’ positionn®re persuasive. The Plaintiffs have alleged
that Resurgent supplied false information for Rtt@intiffs’ guidance in thir business transaction

of borrowing money from the bank and satisfythgir mortgage obligation. The parties have
failed to cite, and the Court has been unablitngh, any Kentucky cases dismissing a negligent
misrepresentation claim on the grounds that thestiction at issue was a personal or consumer
loan, as opposed to a business loan. ThetCas found, however, a Kentucky case where the

court addressed a negligenisrepresentation claim in the cext of a bank that allegedly failed
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to reveal to the plaintiffs the absence of anyriregins as to the use tthe residential properties

purchased by the plaintiffs. Lamb v.dich Banking & Trust Co., 2009 WL 4876796, at *1-2

(Ky. App. Dec. 18, 2009). The court granted motiongavor of the banlon the ground that the
plaintiffs failed to demonstrate justifiable rel@n_Id. However, the court did not indicate that a
distinction should be drawn betweksran transactions for personales and loan transactions for
business loans. In fact, the court cited and dssdignother case involviggloan transaction for

personal uses, Danca v. Taunton Savings B&2&,N.E.2d 1129 (Mass. 1982), in which a bank

was held liable under a misrepresentation thedryatl *4. The Court finds #t this indicates that
the Plaintiffs’ position is more persuasive. Couftsnot appear to distinguish between personal
or consumer loans and business loans. Thu$Itietiffs’ negligent misrepresentation claim will
not be dismissed on that basiEhie Plaintiffs have adequatepleaded fraud and negligent
misrepresentation claims. Resurgent’s motion [DN 15] is accordibigNIED .
V. CONCLUSION

For the foregoing reasons, and consistent with the Court’s concluSidlssHEREBY
ORDERED that thePaintiffs’ Motion toStrike andSubstitute DcumeniDN 16] isGRANTED.

IT IS FURTHER ORDERED that the Plaintiffs’ Motion to File their FirstAended
Complaint [DN 14] isSGRANTED.

FURTHER that BOAs Motion to Dismiss [DN 6] iDENIED.

FURTHER that Resurgent’s Motion to Dismiss [DN 15]0€NIED.

Joseph H. McKinléy, Jr., Chief Judge
United States District Court

CC: counsel of record August 20, 2014
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