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UNITED STATESDISTRICT COURT
WESTERN DISTRICT OF KENTUCKY
LOUISVILLE DIVISION
CIVIL ACTION NO. 3:16-CV-00031-TBR

JENNIFER STUART, Plaintiff,
V.
ZIELKE LAW FIRM, PLLC, Defendant.

MEMORANDUM OPINION AND ORDER

Jennifer Stuarfiled this actionin Jefferson County Circuit Coudgainsther
former employer, the Zielke Law Firm, PLL.Glleging that the Firmfired her in
retaliation for questioning itsillegal billing practicesand for refusing to photopy a
depositiontranscript ostensibly protected under the Copyright Act, 17 U.S.C. 8el101
seq The Firmremoved Stuar$ action to this Court.See28 U.S.C. § 144(h). Now,
Stuartasks the Court toremandthis litigation for lack of federaljuestion jurisdiction.
See28 U.S.C. 81447(c). BecauseStuart’s claimneitherinvolves asubstantial federal
guestion nor merits jurisdiction undeghe complete preemption doctrimemand is the
only appropriate course for the Cobuo follow. Accordingly, Stuart's Motion to
Remand, R. 6, iISRANTED.

l.
A.

From 2009 to 2014, Jennifer Stuart worlkesda paralegal and legal secretary for
theZielke Law Firm, PLLC R. :1 at 3-4, T 3 6 (Complaint). In or about2012,Stuart
becameaware of questionable billing practiceat the Firm such asbilling time “for
which work was not dorieor “far in excess of the time actually workedd. at 4 7.

She askedher supervisors about thomsuweson multipleoccasiondrom that time until
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late 2014, but her supervisors told her “that nothing unethical or illegal occuidedat
4-5 9 8. Things reacheda boiling pointin October2014 when Laurence J. Zielke
instructed Stuarto phot@opy and mail a deposition transcript to outside counisklat
5, 7 9-10. Stuartrefused becausetbe deposition transcript indicated that it was a
copyrighted document and copying [it] would be a violation of federal copyright la
Id., 1 9. Although Zielke told Stuart that she was being insubordinate, Stuart continued to
refuse to photocopy the deposition transcripd., § 10. In the month&llowing that
exchange Stuart’s relationship with Zielke deteriorated, and whs treated differently
than her coworkers Id., 11 1041. The Firm released Stuart from its emplogn
December 30, 2014d., 1 12 in retaliation “for helinquiriesabout unethical and illegal
practices including her refusal to violate the law by copying and mailing [tpesden
transcript,”id., I 14;see also idat 6, {{ 16-17.

B.

In respmse, Stuart filed thisvrongfultermination action in Jefferson County
Circuit Court,claiming her dischargeialated Kentucky and federkdw. Id. at6, Y 15
18. Relying on 28 U.S.C. 88 132hd1338(a), he Firm removed Stuart’s action to this
Courtunder 28 U.S.C. § 1441(ageeR. 1 at 1, § 1 (Notice of Removal), asdeks to
dismiss itper Federal Rule of Civil Procedure 12(b)(6¢eR. 3 at 1 (Motiorto Dismiss).
Stuart moves to remand this action to Jefferson County Circuit C&@e€eR. 6 at 1
(Motion to Remand).

.
The Firm may remove Stuartsatecourtactiononly if shecould haveoriginally

filed it in this Court. See28 U.S.C. § 1441 (afEverett v. Verizon Wireless, Ind60 F.3d



818, 821 (6th Cir. 2006) As the party seeking removal, the Firm bears the burden of
showing that the Court hasich originajurisdiction SeeVill. of Oakwood v. State Bank

& Tr. Co, 539 F.3d 373, 377 (6th Cir. 200&iting Ahearn v. Charter Twp. of
Bloomfield 100 F.3d 451, 45%4 (6th Cir. 1996)). Any doubts as to the propriety of
removal must be resolved againstJacada (Europe), Ltd. v. Int'| Mktg. Strategies, Inc.
401 F.3d 701, 704 (6th Cir. 2005brogatedon other grounds by Hall St. Assqcs
L.L.C. v. Mattel, Ing.552 U.S. 576 (20083ee also Shamrock Oil & Gas Corp. v. Sheets
313 U.S. 100, 108-09 (1941).

Of the two flavors of this Court’sriginal jurisdiction,see28 U.S.C. 88 1334
1332,this case concerns the one labéltleral questiofi,seeR. 1 at +2, {1 1, 6.The
Courtexercisesuchjurisdiction in “all civil cases actions arising under the Constitution,
laws, or treaties of the United States,” 28 U.S.(.381, and, more patrticularly, over
“any civil action arising under any Act of Congress relating to . . . copyrigt@dJ.S.C.

8§ 1338(a). For statutory purposes, a case may “arise under” federal law in one of two

ways. See Gunw. Minton U.S. , —=233 S. Ct. 1059, 1064 (2013)ampton
v. R.J. Corman R.R. Switching C683 F.3d 708, 711 (6th Cir. 2012).

Thefirst and most commoavenueis fairly straightforward—when ‘federallaw
creates the cause of action assertedunn —U.S. at——,133 S. Ct. at 1064 (citing
Am. Well Workers Co. v. Layne & Bowler CB41 U.S. 254, 260 (1916)see also
Hampton 683 F.3d at 711.A civil action brought under 42 U.S.C. § 1983 igand
example. In short, “if federal law provides theght to sue, the case may proceed in

federal court.” Dillon v. Medtronic, InG.992 F. Supp. 2d 751, 756 (E.D. Ky. 2014).



In contrast, lhe secondoute isa bitmore abstract See Gunh—U.S. at—,
133 S. Ct. at 10645. It brings intothis Court’s original jurisdictiora narrow and
special category oftatelaw claims containing “significant federal issuesGrable &
Sons Metal Prods., Inc. v. Darue Eng'g & Mf$45 U.S. 308, 312 (2005) (citing
Hopkins v. Walker244 U.S. 486, 4901 (1917)). The “classic example” of such a case
is Smith v. Kansas City Title & Trust C@55 U.S. 18(0(1921) in whicha state court’s
“ decision[will] depend] upon the determination’ of ‘the constitutional validity of an act
of Congress whicls directly drawn into question.”Gunn —U.S. at——,133 S. Ct.
at 1066 (quotingsmith 255U.S. at201). According toGrable—Gunnjurisdiction over
such statelaw claims will lie “if a federal issue is: (1) necessarily raised, (2) actually
dispuked, (3) substantial, and (4) capable of resolution in federal court widissupting
the federaktate balance approved by Congredsl”’at 1065;see also Grables45 U.S.
at 314.

In most cases, federal courts use the “ywhdaded complaint” rule tdetermine
whether a case “arises under” federal,lag/discussed above. Under that rule, this Court
has jurisdiction only if “a federal question is presented on the face of [a] fhlainti
properly pleaded complaint.Caterpillar Inc. v. Williams 482 U.S. 386, 392 (1987).
“Most rules have exceptions, however, and this one is no differemrince v.
AppalachianReg’l Healthcare, Ing.—F. Supp. 3d——, ——2015 WL 8486179, at
*2 (E.D. Ky. 2015). That is, thewell-pleaded complaint rule does ragply in cases of
“‘complete preemption.’If a state law claim is completely preempted by federal law, then

even an “ordinary state comméaw complaint” is transformed “into one stating a



federal claim.” Caterpillar, 428 U.S. at 393ee alsdRoddy v. Grand Trunk W. R.R. Inc.
395 F.3d 318, 323 (6th Cir. 2005).
1.

Here,the Firmdoes not suggeshatthe Copyright Act(or federal law generally)
createsStuart’s wrongfuitermination claim—nor could it. SeeLong v. Bando Mfg. of
Am., Inc, 201 F.3d 754, 759 (6th Cir. 2000)I]t is clear that wrongful dischargesia
statelaw cause of action.”).Instead,the Firmmakes a more nuanced point. It argues
that Stuarts wrongfuktermination claim will requirenterpretation of the Copyright Act
such thajurisdictionis present undegitherthe substantial federal questioncomplete
preemption doctrinesSeeR. 8 at 5-11 (Response to Motion to Remandge alsdR. 31
at 6-7 (Memorandum in Support of Motion to Dismisut for the reasons discussed
below, neither doctrine appliesieaningremands the onlyappropriate course

A.

According to the Firm.federalquestion jurisdictionlies over this wrongful-
termination actiorbecauseStuart’s claimhinges ona substantiafederal question,i.e.,
whethera depositiorqualifiesfor protectionunder the Copyright ActSeeR. 8 at 9-11.
Grable—Gunrs four-factor inquiry, however, makes the opposite cle§tuart’'s claim
does not arise under federal law.

1

First, resolution of a federal question is not “necessary” to Stuamdongful-
termination claim See Gunnh——U.S. at—— 133 S. Ct. at 1065. In the mafBtuart
puts forth “alternate bases in state and federal law for the public policy in\earttoa

of which [she] was dischged.” Long, 201 F.3d at 760 Stuarts complaint allegeshat



the Firm terminated her for refusing “to break statel federal law” in “retaliation for
her inquiries regarding billing [discrepancieshd her refusal to violate the law by
copying and mailing a copyrighted deposition transcript.” R. at 6, Y 1617
(emphasis added)A fair reading ofStuart’'scomplaint then,offers an alternativestate
policy such thatthe Copyright Act is not necesggressentialto resolveher statelaw
wrongfuldischarge claim Cf. Christianson v. Colt IndusOperating Corp. 486 U.S.
800, 810 (1988) (“[A] claim supported by alternative theories in the complaint may not
form the basis for 8§ 1338(a) jurisdiction es$ patent law is essential to each of those
theories.”).

2.

Second,the Court is not entirelypersuadedhat the federal issués actually
disputed. See Gunh——U.S. at——,133 S. Ct. at 106%6. While theFirm stresses
thatthe Copyright Act provides no protection to a deposition transeapR. 31 at 7~
11, Suarthas not responded to the substance of that argunhe@iny eventthe Court
need not (and does not) resolve that point.

3.

Third, the federal issue involvaslinsubstantiabecause it lackisnportance to the
federal system as a whol&ee Gunh——U.S. at——,133 S. Ct. at 1066Stuarthas
broughta “gardenvariety state tort claim.”"Hampton 683 F.3d at 712. Althoughe
possible theorgupportingthat claim mightrequireconstruction of the Copyright Act as
it relates todeposition transcripts'the presence of a dlaed violation of [a federal]
statute as an element of a state cause of action is insufficiently ‘substentalhfer

federalqueston jurisdiction.” Merrell Dow Pharm. Inc. v. Thompso#78 U.S. 804, 814



(1986); see alsdMlikulski v. Centerior Energy Corp501 F.3d 555, 565 (6th Cir. 2007)
(en banc);Hampton 683 F.3d at 7121.3. The point rings all the more true where, as
here, the federal issue preseitéglf asa simple“hypothetical ‘case within a casethe
resolution of which will “not change the reaborld result” of any suit under the
Copyright Act. Gunn — U.S. at ——, 133 S. @t.1067.

The Firm suggeststhat, in seeking remand, Stuart “fails to appreciate the
exclusive jurisdiction of federal courts over copyright law.” R. 8 atsgg;also idat 2,
9; R. 31 at 6-7. But allowing state courts to resolve hypaitbal copyright questions
will not “undermine ‘the development of a uniform body of [copyright] lawGunn
—U.S. at——,133 S. Ct. at 1067 (quotironito Boats, Inc. v. Thunder Craft Boats,
Inc., 489 U.S. 141, 162 (1989)). Instead, Congress ensured such “uniformity by vesting
exclusive jurisdiction over actual [copyright cases] in the federaidisturts.” Id.; see
also28 U.S.C. § 1338(a). In resolving the nonhypothetical copyright questions presented
in those cases, “federal court® af course not bound by state court eaghin-a-case
[copyright] rulings.” Gunn —U.S. at—— 133 S. Ct. at 1067 (citingafflin v. Levitt
493 U.S. 455, 465 (1990)).

In addition, he Firm objectsthatthis Circuit has not addressed the novel question
of what protection, if any, the Copyright Act affords to a deposition trgptscseeR. 8
at 1; R. 31 at ~11. Even taking the Firm’'s representation as true, however, that
qguestion will at some point beecided by a federal cduin the context of an actual
copyrightcase. “If the question arises frequently, it will soon be resolved in the federal
system, laying to rest any contrary state court precedent; if it does ndreggently, it

is unlikelyto implicate substantial federal interest&unn —U.S. at——,133 S. Ct.



at 1067. In sum, while resolution of that question might be important to the parties, it
lacks significage to the federal systewrit large
4,

From the foregoingit follows thatthe appropriate balance of federal and state
judicial responsibilities favors remanding this action to state c@a¢ Gunp—— U.S. at
——,133 S. Ct. at 1068. Congress has entrusted to state courts the bulk of employment
related litigation. SeeEastman v. Marine Mech. Corpl38 F.3d 544, 553 (6th Cir. 2006)
(holding a “statdaw employment action for wrongful termination in violation of federal
public policy” does nogive rise toa substantiafederal question)accord Campbell v.
Aerospace Corp.123 F.3d 1308, 1315 (9th Cir. 199Wjlly v. Coastal Corp.855 F.2d
1160, 116%72 (5th Cir. 1988). Moreover,t‘is clear that wrongful dischargeasstate
law cause of action.’Long 201 F.3dat 759 The Courtseesno reasorfto suppose that
Congress—in establishing exclusive federal jurisdiction over [copyrighs=-meant to
bar from state courtstate [wrongfuktermination claims simply because they require
resolution of a hypothetical [copyright] issueGunn —U.S. at—— 133 S.Ct. at
1068. Stuart’s claim does not contain a substantial federal issue such that iuadses
federal law.

B.

Next, the Firm argues th#te complete preemption doctrir@ovides a basito
remove Stuart’s wrongftterminationaction SeeR. 8 at5-6. It relies onRitchie v.
Williams, 395 F.3d 283, 2887 (6th Cir. 2005), in which the Sixth Circuit Court of
Appeals affirmed removal adn actionbecause the Copyright Act completely preesnpt

alternative statelaw causes ofaction which are ‘equivalent td’ those forcopyright



infringement. The same result inuraa this case so the Firm saydecause Stuart’s
wrongfuktermination claim touches assues ottopyright too—albeit less directly See

R. 8 at 56. As explained below, howeverhd Firm misapprehendshe complete
preemption doctrine.

Ordinarily, preemption is a defense insufficient to give riséetteralquestion
jurisdiction See Metro. Life Ins. Co. v. Taylo481 U.S. 58, 63 (198;7Taterpillar, 482
U.S. at 398. In certain caseshbugh,the preemptive force of a federal statute is “so
extraordinary that ‘any claim purportedly based [&} preempted state law is
considered, from its inception, a federal claim.Mikulski, 501 F.3dat 563 (quoting
Caterpillar, 482 U.S. at 393).For that to be true, Congress must provideaase of
action parallel to the preempted stiter claim. See Beneficial Nat'l Bank v. Anderson
539 U.S. 1, A (2003);Mikulski, 501 F.3d at 564Strong v. Telectronics Pacing Sys.,
Inc., 78 F.3d 256, 26&1 (6th Cir. 1996);Dillon, 992 F. Supp. 2d at 7600therwise,
there would be “nothing into which to convert” the stiat® claim. Dillon, 992 F. Supp.
2d at 758.

Congress has done just thdbr example,with causes of actiorwhich are
“equivalent td those for copyright infringementSee Ritchie 395 F.3dat 285-87. It has
not done so, however, for rgi-the-mill, commonlaw claims for wrongful termination
of thesort Stuart asserts heré&ee Long201 F.3dat 759 Though it might be necessary
to interpret the Copyright Act to adjudicate that claim, Stuart's acta@s not assert a
“claim for relief . . .arising under” the Copyright Act. 28 U.S.C. § 1338@pphasis
added) seeProffitt v. Owensboro Med. Healthy§ No. Civ.A. 4:05CV-101-M, 2005

WL 2458014, at *4 (W.D. Ky. Oct. 3, 2005)BecauseCongress has not provided an



exclusive remedy for stataw wrongfuttermination claims—even those which,
arguably, require interpreting the Copyright A¢he completgpreemption doctrine is of
no moment. Cf. Warner v. Ford Motor Co46 F.3d 531, 534 (6th Cir. 1995) (en banc)
(finding the complete preemption doctrine inapplicable where no “cause of adaiact
by ERISA[could] fairly be read to supersefkn] age d@scrimination claim”).

C.

Having prevailed on her motion to remand, Stuart asks the Court to award her
attorneys’ feesn the amount of $2,944.0GeeR. 6 at 2. 28 U.S.C. § 1447(c) allows the
Court, in its discretionto award Stuartjlist costs ancény actual expenses, including
attorney fees, incurred as a result of the rembv@enerallyspeaking such‘fee awards
areinappropriate unless ‘the removing party lacked an objectively reasonaldefdras
seeking removal.” Powers v. Cottrell, In¢.728 F.3d 509, 515 (6th Cir. 2013) (quoting
Martin v. Franklin Capital Corp.546 U.S. 132, 141 (2005)see also Warthman v.
Genoa Twp. Bd. of Trs549 F.3d 1055, 10580 (6th Cir. 2008) (asking whether
removal was “objectively reasonable” or “fairly supportable”).

In this case, the objective reasonableness of remowatlssecall. The Firm
based removal of Stuast'wrongfuttermination claimostensibly, orthe presence of a
substatial federal question and in reliance on tompletepreemption doctrine SeeR.

1 at 22, M1 £2, 6. Yet, ananalysis oftastmarandGunn and a more thorough reading
of Ritchie could have “keyed [the Firm] into the fact that neithighe] complete
preemption” nor the substantial federal question doctrpresided this Court with

jurisdiction over Stuart’s claim.Moore v. Highlands Hosp. CorpCivil No. 11-131-

! The Court expresses no view on the merits of ordinary preemptianpassibledefense to
Stuart’s wrongfultermination claim. That question “must be addressadthe first instance by the state
court in which” Stuart filed her claimCaterpillar Inc. v. Williams482 U.S. 386, 398 n.13 (1987).
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ART, 2011 WL 5598907, at *5 (E.D. Ky. Nov. 17, 2015till, the Firm filed its notice
of removal promptly, and it does not appear that it remov@&dart’'s action “to delay
litigation” or to “impose additional litigation costgin her. Ohio ex rel. Skaggs v.
Brunner, 629 F.3d 527, 532 (6th Cir. 2010). Moreover, neither the Firm nor Stuart
pointed the Court tkastmanor Gunn or any directlycontrolling authority. See Proffitt
2005 WL 2458014, at *4. The Court does not question the good faith of the Firm in
removing Stuais case to this CourtAccordingly,the Court declines to award fees and
costs to Stuart.
V.

IT ISHEREBY ORDERED that Plaintiff Jennifer Stuart’s Motion to Remand,
R. 6,is GRANTED. Pursuant to 28 U.S.C. § 1447(it)e action styledennifer Stuart v.
Zielke Law Firm, PLLC Case No15-CI-06535 is REMANDED to Jefferson County
Circuit Court, DivisionTen

IT ISFURTHER ORDERED thatDefendant Zielke Law Firm, PLLC’s Motion
to Dismiss, R. 3, iIPENIED ASMOOT.

IT ISFURTHER ORDERED that Plaintiff Jennifer Stuart’s Motion to Suspend
Deadlines to Respond to Defendant’s Motion to Dismiss, R.BEMIED ASMOOT.

IT ISSO ORDERED.

Date:  April 19, 2016 | 5
cc: Counsebf Record vy

Thomas B. Russell, Senior Judge
United States District Court
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