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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF KENTUCKY
OWENSBORO DIVISION

CIVIL ACTION NO. 4:09-CV-00094-M

GROUPWELL INTERNATIONAL (HK) LIMITED PLAINTIFF
V.
GOURMET EXPRESS,LLC DEFENDANT

M EMORANDUM_OPINION AND ORDER

This matter is before the Court on: @Gjoupwell’'s Fourth Motion for Partial Summary
Judgment [DN 153]; (2) Groupwell’s Fifth Motionrf@artial Summary Judgent [DN 158]; and
(3) Groupwell's Motion for Leave to File a Blg Brief in Excess of 15 Pages [DN 163]. Fully
briefed, this matter is ripe for decision. Foe ttollowing reasons, Groupl's fourth and fifth
motions for partial summary judgmig and its motion for leave, aBRANTED.

|. BACKGROUND *

This controversy arises out of a dispbetween Groupwell, a seller of frozen seafood
and vegetablesnd Gourmet, a manufacturer of frozen dinners. In September of 2@@well
filed suit against Gourmet, alleging breach ofiract. Groupwell allegethat Gourmet owes it
money for shrimp and vegetables that Gourmethased in 2009. (Compl. [DN 1] 1 5-10.) In
February of 2010, Groupwell filed an Amend€dmplaint. (Am. Compl. [DN 14].) Gourmet
then filed its Second Amended Answer and Cergidims against Groupwell. Gourmet alleges
that Groupwell, along with former Gourmeixecutives Robert Scully and Kevin Scully,
conspired to overcharge Gourmet for productsuph the use of fraudulent invoices. According

to Gourmet, the Scullys would approve fraudtlernoices and cause Gourmet to pay them. The

! These facts are taken in the light miastorable to the non-movant, Gourmet.
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overcharge that was received by Groupwell was thdrstributed in the form of a kickback to
the Scullys and their family members. (Ver. 2d Am. Ans. to Aomfl. & Countercls[DN 49].)
The factual basis underlyingourmet’'s Second Amended Ansiand Counterclaims is
largely based on an indictment tiveds issued against the Scullgsthe U.S. District Court for
the Western District of Texas on July 7, 20I0e indictment claimed that Groupwell was a
“shell company” controlled by the Scullys—aridat the Scullys, through their control of
Groupwell, overcharged Gourmetrfshrimp, retained the overaigg, and did not report it as
income. (See Indictment [DN 44-2].) A superseding indictment was issued against the Scullys on
November 17, 2010. This indictment added countapiracy to commit fraud and wire fraud.
It also added a demand for ferture. (See Superseding Indinent [DN 153-2].) On October 16,
2013, a second superseding indictment was issMedg with eliminatng any charges against
Kevin Scully, who died in June of 2013, thrgdictment claimed that the Scullys hid Nataporn
Phaengbutdee’s interest in dapwell from Gourmet's co-ovars. Phaengbutdee is Robert
Scully’s sister-in-law and thewner of Groupwell. (See 2d Supeding Indictment [DN 153-3].)
On March 2, 2011, in this lawsuit, Grougiraoved for partial summary judgment based
on the releases contained in a Settlement Agreearah the res judicata effect of an Agreed
Order of Dismissal. (Pl.’s 2d Mot. for Parti@umm. J. [DN 55].) The Court denied that motion
based on ambiguities in the Settlement Agreeraadtthe inapplicability of the doctrine of res
judicata with respect to the Agreed Ord@iem. Op. & Order [DN 70].) Later, on Groupwell’s
motion to bifurcate, the Court bifurcated theltoa the parties’ intent regarding the Settlement
Agreement and ordered that discovery be limiteéssues concerning intent. The Court stayed

Groupwell’'sobligations to respond tdiscovery on Gourmetfaud allegations(Order [DN 83].)



Groupwell then moved for partial summary judgrbased on the res judicata effect of a
different order—namely, a bankstcy court’s order of January 23, 2008. (See Pl.’s 3d Mot. for
Partial Summ. J. [DN 90].) On January 25, 2013, the Court granted this motion, holding that
Gourmet failed to adequately rege its claims in its prior bamiptcy proceeding and, due to the
effect of res judicata, Gourmet was barred flragserting claims arising before January 23, 2008,
the date the bankruptcy court emt# an order confirming Gourmstplan of reorganization. (See
Mem. Op. & Order [DN 110].) Groupwell has nofiled two additional motions for partial
summary judgment. Its fourth motion [DN 153] seeks disrhiesaGourmet’'s counterclaims
[DN 49]. Its fifth motion [DN 158] seeks relief dhe claims asserted in its Amended Complaint
[DN 16]. The Court willconsider each of Grouml’'s motions below.

[l. STANDARD OF REVIEW

Before the Court may grant a motion for suamynjudgment, it must find that there is no
genuine dispute as to any maaeriact and that the moving pgris entitled to judgment as a
matter of law. Fed. R. Civ. P. 56(a). The movpagty bears the initidhurden of specifying the
basis for its motion and identifyg that portion of the record thdémonstrates the absence of a

genuine issue of material fact. Celotex Corp Catrett, 477 U.S317, 322 (1986). Once the

moving partysatisfies this burdeithe non-moving partyust produce speciffacts demonstrating

a genuine issue of fact for trial. Anrden v. Liberty Lobby, Inc., 477 U.S. 242, 247-48 (1986).

Although the Court must review the eviderinethe light most favorable to the non-
moving party, the non-moving party studo more than show that there is some “metaphysical

doubt as to the material factdfatsushita Elec. Indus. Co. v. @éh Radio Corp., 475 U.S. 574,

586 (1986). Instead, the non-moving party mustgespecific facts showing that a genuine

factual issue exists by “citing foarticular parts of materials the record” or by “showing that



the materials cited do not establish the absence of a genuine dispute[.]” Fed. R. Civ. P.
56(c)(1). “The mere existence of a scintillaesfidence in support of the [non-moving party’s]
position will be insufficient; there must be evidence on which the jury could reasonably find for
the [non-moving party].” Anderson, 477 U.S. at 252.

[1l. DISCUSSION

GROUPWELL 'SFOURTH MOTION FOR PARTIAL SUMMARY JUDGMENT [DN 153]

Gourmet asserts five counterclaims against Groupwell: (1) fraud; (2) civil conspiracy; (3)
money paid by mistake; (4) violation of the Ratder Influenced and Corrupt Organizations Act
(“RICO”); and (5) conspiracy to violate RICQVer. 2d Am. Ans. to Am. Compl. & Countercls.
[DN 49].) In its motion for partial summaryggment, Groupwell argues that the Court must
dismiss each of Gourmet’s counterclaims lbiseaGourmet has not provided evidence of any
actionable conduct by Groupwell occurring aflanuary 23, 2008. (Pl.’'s Mem. in Supp. of its
4th Mot. for Partial Summ. JDN 153-1].) The Court considereach counterclaim in tufn.

A. Fraud

Kentucky courts have long held that a pldiratsserting a fraud claim “must establish six
elements . . . by clear and convincing evidencllé®vys: a) material re@sentation b) which is
false c) known to be false or made recklesslyndyle with inducement toe acted upon e) acted

in reliance thereon and f) causing injury.” WdtParcel Serv. Co. v. Rickert, 996 S.W.2d 464,

468 (Ky. 1999). In its counterclaim, Gourmet allegbat through certain “actions, statements
and [the] course of conduct by its employesfficers and other authized agents, Groupwell
misrepresented its true owners, managers, anttalling persons to Gourmet . . . .” (Ver. 2d

Am. Ans. to Am. Compl. & Countercls. [DN 49] 65.) Gourmet also alleges that Groupwell

2 As this case is based on diversity jurisdiction, the Court will analyze the parties’ claim¥entecky law, See
Himmel v. Ford Motor Co., 342 F.3d 593, 598 (6th Cir. 2003) (noting that in diversity cases, federal courts normally
“apply the law, including the choice of law rules, of the forum state”).




made false representations to Gourmet regartegcost of food product(ld. 11 66-67.) In its
partial summary judgment moti, Groupwell argues that Gourngefraud claim fails because:
(1) the evidence shows that Growglanever made any misreprasation to Gourmet regarding
its “true owners”; and (2) the evidence showet tBroupwell never made any misrepresentation
to Gourmet regarding the “cost” it paid fos fibod product. (Pl.’s Ma. [DN 153-1] 4-5, 24-26.)

Representation about Groupwell’s “True Owners.” Groupwell asserts that Gourmet’s
fraud claim fails because Gourmet cannot idgrgny misrepresentation Groupwell made about
its “true owners, managers, and controlling pess” (Pl.’'s Mem. [DN 153-1] 24-25.) In its
response to Groupwell’s Third Saft Interrogatories and Requests for Production of Documents,
Gourmet stated that the Scullys, Didier Delavadifareholder and consultaof Groupwell, (see
Didier Delaval Dep. [DN 153-22] 64)), and Nptan Phaengbutdee made false representations
concerning Groupwell’'s ownership: (1) Gourmet’s general mager, the llex Capital Group,
LLC; (2) Gourmet’s parent company, GEAF; andl ¢8rtain of Gourmet’s officers, purchasing
agents, and bookkeeping agents. (See Resp. $03dl.Set of Interrogs. & Requests for Prod. of
Docs. [DN 153-4] 10-12.) Further, Gourmet stateat this response is based on the factual basis
underlying the Scullys’ superseding indictmend.XlIn its partial summary judgment motion,
Groupwell argues that Gourmet has failed tovjde evidence in support of its position.

First, Groupwell argues that Gourmet’s ratia on the superseding indictment no longer
supports its fraud claim, as the second superseddictment eliminated all allegations that the
Scullys owned or controlled Groupwell. (SeedPMem. [DN 153-1] 6-7, 24-25; 2d Superseding
Indictment [DN 153-3].) According to Groupwebiecause Gourmet has failed to produce other
evidence to support its fraud claim, the claimast be dismissed. (Id.) Second, Groupwell argues

that while Gourmet has identified several alleged misrepresentations made by the Scullys, they



are not parties to this case—and Gourmet haadyr settled with them iregard to any such
representations. (Id. at 6 (cij Richard Foster DeffDN 153-5] 55-56).) Groupwell argues that
Gourmet has failed to higlgiht any representation mabg Groupwell. Third, Groupwell argues
that despite Gourmet’s completion of exigasliscovery, no othreevidence has beeliscovered
to support Gourmet’s fraud claim. (Id. at 92s for the evidence, Groupwell highlights the
deposition testimony of Bradley Jackson andhard Foster in support of its arguments.
Bradley Jackson, the Chief Operating OfficéiGourmet, was hired by Gourmet in 2009.
(Bradley Jackson Dep. [DN 15BH 16.) In his deposition, Jastn testified that Gourmet’s
position is “that Keven Scully and Bob Scullycheontrol over [Groupwell] (Bradley Jackson
Dep. [DN 153-11] 27.) FurtlmeJackson confirmed that the “lmsf the company’s position that
Kevin and Bob Scully had controlver Groupwell are thallegations made ithe criminal case.”
(Id. at 28.) Richard Foster, lmpntrast, first became involvedth Gourmet in 2007 through his
ownership of llex, Gourmet's general manager.stéted in his deposin that Groupwell was a
“shell company that was set up by Bob Sculhd &evin Scully in an effort to defraud the
company.That's what | know from the indictment.” (Richard Foster Dep. [DN 153-5] 25
(emphasis added).) Foster stated that durisgdhie diligence work befe acquiring Gourmet,
the Scullys assured him “time and time agaat {eroupwell] was conlptely independent” and
that “the only thing wrong with it was thatshfsister-in-law, Nataporn Phaengbutdee] worked
there.” (Id. 26-27.) Groupwell gues that this testimony canrsatpport Gourmet’s fraud claim.
According to Groupwell, while Jackson andskar attempt to offer proof of Gourmet’s
fraud claim, they lack any persdriinowledge of any misrepresentatiorde by Groupwell.
Jackson and Foster base their deposition testiraorihe Scullys’ statements and the indictment.

As for the Scullys’ statements, @mpwell highlights that they are nparties to this case and that



Gourmet has settled with them in regard to @presentations. As for the indictment, Groupwell
argues that it is well-established that an indictneharges the defendanitiivacting or failing to
act contrary to the law’'s command—but does cmistitute “proof” of the commission of the

offense._See Tot v. United States, 319 W&3, 466 (1943); United States v. Crayton, 357 F.3d

560, 567 (6th Cir. 2004) (noting that evidence doasinclude the indictment itself because it is
not evidence of guilt). Further, Groupwell re@trs that the second superseding indictment
eliminated all allegations th#étte Scullys owned or controll€gdroupwell. Groupwell thus states
that Gourmet cannot rely on thestimony of Jackson or Fosteravoid summary judgment.

In response, Gourmet argues that materialessi fact exist concerning its fraud claim
so as to preclude judgment under Fed. R. Biv56. Regarding the Scully-Groupwell scheme,
Gourmet does not identify any particular megentation. Instead, Gourmet argues that the
“evidence developed shows that such a sehavas initially formulated in 2003/2004 and
continued until mid-2009, when the Scullys were terminated by Gourmet.” (Gourmet's Mem. in
Supp. of its Resp. to Pl.’s 4th & 5th Mots. forfld Summ. J. [DN 161-1] 3.) In support of this
argumentGourmet points taorrespondenceetween Didier Delaval and NatapotimaEngbutdee
In an e-mail dated September 22, 2007, Délémavarded an e-mail addressed to Groupwell
from a consulting firm hired to assist iro@met’s bankruptcy to Phaengbutdee, stating:

Nat,

Read the attached mail carefully.

| do not know this guy.

Have you heard of him?

Is this a trap from our good friend Ken.

Can you check? Ask Bob what | should do with this?

| am back in Bkk all OK.

| hope | have helped you and t@up as per our expectations.

| shall be in ontact soonest.

All the best
Didier Delaval



(E-mail from Delaval [DN 59-5].) Delaval’s tuinate response to the e-mail inquiry states:
Hi Bob.
Re. The court document issued Sep. 18.
Do you want me to sign with N&D website to kill
the idea of “Scully family companies”

visit the site.
networkdevi@ www.networkdevt.com

and just let me know. N&D opened in 1997.

Cheers DD

P.S. Besides N&DD Thailand never govolved in anything related.

(Id.) Gourmet states that thedecuments “clearly edbéish that both Groupwell and the Scullys
were actively working in concetbgether to conceal the trusature of the Scully-Groupwell
relationship . . ..” (Gournts Mem. [DN 161-1] 5.)

In addition, Gourmet argues that there iglemce that Groupwelicted under the direct
control of the Scullys. In suppoof this argument, Gourmet notdeat in the summer of 2009, it
hired Bradley Jackson to work alongside the Scullys. Shortly thereafter, however, the Scullys
terminated Jackson’s employment. (SeadBey Jackson Dep. [DN 153-11] 16-20.)

Further, Gourmet argues that there is enmk of an improper laionship between the
Scullys and Groupwell, as Nataporn Phaengbutdeeraftively stated in her deposition that she
sent in excess &2,000,000.00 to the Scullys. (Natapdthaengbutdee Dep. [DN 153-31] 184-
85.) Phaengbutdee stated thatsl payments were “investments,” and payments for used farm
equipment. (Id. at 178-185, 193-94.) Gourmet ndiesyever, that the alleged “investments” are
not evidenced by any written agreement, discussezhy e-mail, or indiated on any deed or
title to any property. (Id. at 1833.) Also, Gourmet notes th&thaengbutdee isot able to
describe the investment made by other investhesyalue of the propey purportedly invested,

or the current value of her investment. (Id1@8-84.) Finally, Gourmet notes that Phaengbutdee

delivered the funds by first wiring them to KevBcully’s relative, Mka Kon, who then wired



them to Kevin Scully’s wife._@. at 178.) Gourmet argues that frtmese facts, a reasonable jury

could find that “such evidence displays an agreement between Phaengbutdee and the Scullys to
systematically and fraudulently deprive Gourraéimonies it otherwise would not have paid.”
(Gourmet’'s Mem. [DN 161-1] 12.)

It is undisputed that bank records shoansfers from Groupwell’'s bank accounts to an
account in the name of Mikadf. The last transfer from a @pwell bank account to Mika Kon
or the Scullys occurred February 2, 2007. (Se€s Rlem. [DN 153-1] 22 (confirming the date of
the transfer; Gourmet's Mem. [D161-1] 12 (noting that bankimgcords confirm the existence
of transfers from Phaengbutdee to the United Sta@surmet argues thathile the transactions
were prior to January 23, 2008, the evidence “isvegleto show the development, implantation,
and continuation of the Groupwell-Scully schein@gd. at 13.) Gourmet argues that nothing
changed as to the relationship between &etiand Groupwell after January 23, 2008—and that
a “material fact exists as to when the fraugpped.” (Id.) According t@Gourmet, a reasonable
jury could conclude that “an explanation taswhy the Scullys did not receive money after
January 2008 is that the ill-gotten gain tl&atoupwell would have otherwise received and
distributed to the Scullys is the same monegsie in the insint litigation.” (Id. at 13-14.)

The Court agrees with Groupwell that Goutisidraud claim fails, as Gourmet has not
adequately identified any misnmggsentation that Groupwell made concerning its “true owners,
managers, and controlling persons.” To theeei that Gourmet relies on the superseding
indictment, its claim fails, as the second supengedhdictment eliminateall allegations that
the Scullys owned or controlled Groupwelhdaindictments do notomstitute proof of the
commission of an offense. Likewise, to the ext&ourmet relies on alleged misrepresentations

made by the Scullys, its claim fails, as the Scullye not parties to this case, and Gourmet has



settled with them in regard to any such repngéations. Indeed, the only piece of evidence that
Gourmet can cite toupport its fraud claim relates toehmoney transfers from Nataporn
Phaengbutdee to Kevin Scully’s wife through Mikan’s account. The Court finds that because
these transfers occurred before January 23, 2008, leowtbey are irrelevant to the instant case.
The transfers relied upon by Gourmehgly cannot support its fraud claim.

In this respect, the Court relies onn8arson v. HCA-The Healthcare Co., 447 F.3d 873

(6th Cir. 2006), which was cited by Groupwell inngply brief. In that case, a hospital employee
brought aqui tam action against his employer under thdseaClaims Act, alleging that the
hospital engaged in a scheme to defraudgtheernment through unlawful accounting practices.
Id. at 875. The trial court dismissed the emplogedaim because “the bare contention in the
amended complaint that [the hospital’s] gédly fraudulent conduct continued after 1995 [the
bar date under the applicable statute of litiates], based only upon ‘infmation and belief,
was too ‘vague and conclusory [to] rise to Heeghtened level of the requisite specificity under
Rule 9(b).” 1d. at 876. The Sixth €uit affirmed this dismissal. Id. In so doing, it noted that the
plaintiffs failed to describe ‘fay fraudulent claims made during the statutory péravdidentify
any applicable rule or regulation that was atetl by [the hospital] since 1995.” Id. In other
words, the Sixth Circuit found that while the piif identified activities that occurred outside
the statutory period, his claim nonelbss failed, as he “failed to identify with specificity any
fraudulent transfer or acity that occurred within thetatutory period.” Id. at 875.

Groupwell argues, and the Court agrees, #ghaimilar conclusion isvarranted here. In
this case, Gourmet attempts to base its fraud claim on events and transactions that occurred
before the January 23, 2008s judicata bar date. As in_Sanderson, Gourmet has essentially

attempted to use instanclesfore the bar date to establish that there was fiaeybnd the bar
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date. (See Gourmet’s Mem. [DN 18]-3.) The Court finds that this not permissible. In this
case, Gourmet has put forth evidence of fragdudctivity occurring dere January 23, 2008, in
the form of the transfers aride e-mail correspondence. Howev@qQurmet only offers a mere
inference that the fraudulent scheme continued after the bar date. Gourmet's argument that “a
material fact exists as to when the fraud stoppgdficorrect, as Gourmet has failed to point to
any fraudulent activity occurring after January 23, 2008ur@et’s fraud claim i®DISMISSED
to the extent it is based on any alleged representatii@isGroupwell made concerning its “true
owners, managers, and controlling persons.”

Representation about the'Cost” Paid by Gourmet. Groupwell argues that Gourmet’s
fraud claim also fails because Gourmet cannottifjeany misrepresentain regarding “the cost
of food product.” In its response to Groupwellkird Set of Interrogatories and Requests for
Production of Documents, Gourmet stated thatu@well made misrepresentations regarding the
“cost of food product” in “each and every invoice submitted to Gourmet by Groupwell.” (Resp.
to Pl.’s 3d Set of Interrogs. &equests for Prod. of Docs. [DMN3-4] 12.) Gourmet also stated
that the “amount owed [listed @ach Groupwell invoice to Gourithevas false,” as the “amount
owed indicated on each invoice included a portiormohies that were transferred to Robert
Scully and Kevin Scully, or for their beneét direction, unbeknownst to Gourmet.” (Id. at 12-
13.) According to Groupwell, thevidence does not support a finding that it made any material
misrepresentation to Gourmet regarding the “oé$bod product.” (Pls Mem. [DN 153-1] 25.)
Instead, Groupwell states that its invoices arytain representationsgarding theprice that
Groupwell charged Gourmet for the product iifead therein. (Pl.’s Mem. [DN 153-1] 25.)

Moreover, regarding the price, Groupwell Hights that it was geby Gourmet. In her

deposition, Phaengbutdee statbdt the price was negotigtebetween her (on Groupwell’s
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behalf) and Kevin Scully (on Gourmet’s b#éhaSee Nataporn Phaengbutdee Dep. [DN 153-30]
70-75.) Richard Foster stated in his depositi@t there were no limitations on the Scullys with
respect to ordering and purchag goods from suppliers, otherath “protective provisions” in
Gourmet’s operating agreeme(Richard Foster Dep. [DN 153-bB-64.) Also, Bradley Jackson
confirmed that the Scullys had vast authotiyorder and purchasegredients for Gourmet.
(Bradley Jackson Dep. [DN 153-11] 25.) Finally,offlas Moreno, a master planner at Gourmet,
stated that there was no limit on Kevin Scullgsthority to purchase raw materials. (Thomas
Moreno Dep. [DN 153-8] 6, 17.) Groupwell argueattthese statemenshiow that Groupwell
never made any misrepresentation concerningptloe it charged Gourmet. Instead, the price
was set by Gourmet. (Pl.’'s Mem. [DN 153-2%-26.) Groupwell states that Gourmet cannot
identify any misrepresentation redag “the cosbof food product.”

In response, Gourmet states that the ewadeshows that Groupwell, in conjunction with
the Scullys, “controlled the critt ingredient supply for all Gourmet product” and “conspired to
cause Gourmet to purchase virtually all of ngredients at a price swpletely controlled by
them.” (Gourmet's Mem. [DN 161-1] 11.) osording to Gourmet, Phaengbutdee was never
before or after in the food commodity somgibusiness—and Groupwell had no customers other
than Gourmet during the period of the Scullgsntrol. Therefore, Gourmet argues that “all
Groupwell profit from every Gourmet order,clading the Groupwell praf from January 23,
2008 forward, constitutes damage to Gourmet.” (Id. at 12-13.)

Groupwell counters that Gourmet fails to eaplhow this could constitute damage under
its fraud claim in light of the fact thata@rmet did not purchase goods based on any alleged
material misrepresentation mabg Groupwell. Also, Groupwell ates that Gourmet fails to

establish how Groupwell’$profits” constitute damage to deirmet, as it has not produced any
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evidence indicating that Groupwell's prices wera fair or commercially reasonable. In this
respect, Groupwell highlightseldeposition testimony of Thomas Mao, who stated that while

he does not recall when Gourmet changed to Groupwell as a supplier, he recalls that Gourmet
became more profitable because Groupwell'servas cheaper than the previous supplier's
price. (See Thomas Moreno Dep. [DN 153-8]30} Groupwell also highlights the deposition
testimony of Eduardo Arevalo, who preparedghaise orders for Gourmet’'s purchases from
Groupwell. He stated that in his opinion, Groupiwever charged Gourmet a price that was not
commercially reasonable. (Eduardo ArevBkep. [DN 153-17] 33-34; id. [DN 153-19] 113.)

The Court agrees with Groupwell that Gourmet has not cited alleged misrepresentations
by Groupwell regarding “the cost of food prodticGGroupwell’s invoicesclearly only contain
representations regardjrthe price that Groupwell chargé&burmet for the product identified
therein. Further, as noted abote the extent thaGourmet argues that the amount owed listed
on each Groupwell invoice was false becauseatheunt included a portion of monies that were
transferred to Robert Scully and Kevin Scullygu@met’s claim is without merit, as it has failed
to produce evidence of any kickback occurring after January 23, 2008n&’s fraud claim is
DISMISSED to the extent it is based on alleged representatlwaisGroupwell made concerning
“the cost of food product.” This is especially trudight of the fact that Gourmet fails to point to
any evidence that Groupwell’s peig were not fair or commercially reasonable—and in light of
the evidence showing that the Scullys, who weoer@et representatives, set the prices at issue.

B. Civil Conspiracy

Under Kentucky law, civil conspiracy is dedid as “a corrupt or unlawful combination or
agreement between two or more persons to dodmgert of action an unlawful act, or to do a

lawful act by unlawful means.” Peoples BankNfKy., Inc. v. CroweChizek & Co. LLC, 277
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S.W.3d 255, 260-61 (Ky. App. 2008) (citation oeuk). “[C]ivil congiracy is not dree-standing
claim; rather, it merely provides a theory undéhich a plaintiff may recover from multiple

defendants for an underlying tort.” Stonestfestm, LLC v. Buckram Oak Holdings, N.V., 2010

WL 2696278, at *13 (Ky. App. July 9, 2010). In tluigse, Gourmet alleges in its counterclaim
that there was a “corrupt and aniful agreement” between Groupwell and other co-conspirators
under which Groupwell “systematically caused intemaily inflated invoices to be delivered to
Gourmet.” (Ver. 2d Am. Ans. to Am. Compl. &dOntercls. [DN 49] § 74 ourmet alleges that

it was “systematically overcharge[d] . . . for Groglg gain . . . .” (Id. 1 75.) In its summary
judgment motion, Groupwell argues that theradsevidence to support this claim based on any
conduct occurring after January 23, 2008. (Pl.’sMfDN 153-1] 5, 26-27.) The Court agrees.

In this case, Gourmet clearly bases itgl@wenspiracy theory on the underlying tort of
fraud. In its responsas Groupwell’s Third Set of Interrog@ies and Requests for Production of
Documents, Gourmet stated that the civil conspiracy claim was based on the Scullys’ receipt of
“ill-gotten gains.” (Resp. to Pl.’s 3d Set loiterrogs. & Requests for Prod. of Docs. [DN 153-4]
14.) Thus, Gourmet claims that the alleged Helkck scheme, with thmoney transfers from
Phaengbutdee, is the conspirathis is evident from Gourmet'response to Groupwell’s partial
summary judgment motion, in which Gourmet agytiegat the evidence developed in this case
“would permit a reasonable jury ttetermine that Groupwell andettscullys conspired to cause
Gourmet to purchase goods from Groupwell sat the Scullys could oeive a portion of the
proceeds of the price paid by Gourmet for the goods.” (Gourmet's Mem. [DN 161-1] 14.) As
noted above, however, the Court finds that Gotitmas failed to producevidence pertaining to

any event occurring after Jamy 23, 2008 on which the jury gldl reasonably make a fraud
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finding. Gourmet’s civil conspiracy claim, theoe¢, cannot be based on the alleged kick-back
scheme. The Court holds that Gourraetivil conspiracy counterclaim BISMISSED.

C. Money Paid by Mistake

Kentucky courts have held that “whenever,aglear or palpable mistake of law or fact
essentially bearing upon and affecting the contraciney has been paid without consideration,
which in law, honor, or conscience was mote and payable, and which in honor or good

conscience ought not to betained, it may be amought to be recoverédkobertson v. Jefferson

Cnty., Kentucky, 266 S.W. 27, 28 (Ky. 1924). In other words, whenever money is paid pursuant

to a contract in which an essential element setdeaon a mistake of law or fact, courts hold that
such money is recoverable. In its countercla@ourmet alleges that it paid Groupwell invoices
“based upon the mistaken belief that all oftiEnsactions with Groupsil were commercially
reasonable and at arms-length, rattiten being made to an entiiyproperly influenced by
Gourmet’s officers [i.e. the Scullys] and for theedit benefit of those officers . . . .” (Ver. 2d
Am. Ans. to Am. Compl. & Countercls. [DM9] T 78.) In its ssnmary judgment motion,
Groupwell makes several arguments as to whyr@et's money paid by mistake claim fails.
First, Groupwell argues that because thellgewere authorized to order goods from
Groupwell, and to pay Groupwell, there could have been any payment made by mistake. (See
Pl’s Mem. [DN 153-1] 28.) In this respedgroupwell cites to the deposition testimony of
Foster, Jackson, and Moreno. Foster testifieat there was no limitmn on the Scullys’
authority to order and purchageods from suppliers, other thaartain “protedtze provisions”
in Gourmet’s operating agreement. (Richar&tep Dep. [DN 153-5] 684.) Jackson testified
that the Scullys had authority to order and pasghingredients for Gourmet from 2004 until July

2009. (Bradley Jackson [DN 153-11] 25.) Moreno testified that Kevin Scully had authority to
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order ingredients for Gourmet’'s mealshfmas Moreno Dep. [DN 153-8] 17-20.) Groupwell
argues that this is a “fundamental problem” wtburmet'’s claim. (Pls Mem. [DN 153-1] 24.)

Second, Groupwell argues that while Gourmeingt that the transactions were not at
“arms-length,” a Gourmet representative, EduardevAlo, has admitted imis deposition that in
his opinion, Gourmet’s transamhs with Groupwell were eomercially reasonable. (Eduardo
Arevalo Dep. [DN 153-19] 112-13.) Further, Growglhargues that Gourmet had full knowledge
that Groupwell was owned by Nataporn PhaengbutBebert Scully’s sister-in-law. In this
respect, Groupwell cites the depositiontiteeny of Joseph Matthews, who first became
involved with Gourmet in 2007 or 2008 througls employment with llex. (Joseph Matthews
Dep. [DN 153-14] 7, 13.) Matthews confirmed his deposition that the membership interest
purchase agreement between Groupwell and Gourmet disclosed that a relative by marriage of a
Gourmet member worked at Groupwell and bdohancial interegn it. (Id. at 42-43.)

Third, Groupwell argues that Gourmet’s pamh by mistake claim fails since Gourmet
has not specified how much money it paid bgtake. (Pl.'s Mem. [N 153-1] 28.) According
to Groupwell, Gourmet admittedly received go@en Groupwell; thusGroupwell is certainly
owed some amount of money. @met, however, has not specified the amount of overpayment
made without consideration. Groupwell argues fBatirmet’s allegations do not fit the usual
parameters of a case of payment by mistake, lwhsually involves a mistakof fact as to the

amount due, which results in an overpayment.B#gertson, 266 S.W. at 28; Allen Lumber Co.

v. Howard, 72 S.W.2d 483 (Ky. 1934)rdupwell argues that théourtshould dismissGourmet’s
claim since Gourmet attempts to classifyfitaid claim as a payment by mistake claim.
In response to Groupwell’s motion, Gourmet esathat there is no dispute that from

January 23, 2008 until April 22, 2009, it paid Groupwlee full value of Groupwell’s invoices.
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“In this way, Gourmet’s claim for migke on money paid is based uporsit][ mistaken belief
that it in fact was legallbound to pay Groupwell invoicesofn January 23, 2008 until April 22,
2009.” (Gourmet’'s Mem. [DN 161-1] 16.) Gourmet argtileat it mistakenly believed that it was
paying an un-related third-party vendor in amsilength transaction. Acading to Gourmet, no
person at Gourmet was authorized to transact business that woudte ioé related-party
protective provision of Gourntie operating agreement. (SeecRard Foster Dep. [DN 153-5]
63-64 (noting that there were “edéd party type” of provisiona the operating agreement)).

The Court finds that even in the light mdavorable to Gourmet, the evidence does not
support a finding that Gourmet “mistakenly believed” that it was paying an un-related third-party
vendor in an arms-length transaction. In hipafgtion testimony, Foster stated that he does not
recall any Groupwell representati making any representation hom regarding who owned or
controlled Groupwell before llex acquired Gmat in January 2008. (Id. at 35.) The only
persons that assured him that there wasinmaroper relationship between the Scullys and
Groupwell were the Scullys. (Id. at 31.) Fostenfirmed that he never had any conversations
with Groupwell and that no repsentation of Groupwell ever af& any misrepresentation to
him. (Joseph Matthew Dep. [DN 183}] 43;.id. [DN 153-15] 69, 103.)

Further, the Court finds théite evidence shows that Illérew of Phaengbutdee and her
ownership of Groupwell. The October 1, 2007 rMership Interest Purchase Agreement by
which the Scullys sold their interest@ourmet to GEAF disclosed the following:

Related Party Transactions
Schedule 4.17(a)

Gourmet purchases bulk products from an entity who employs a relative by
marriage of member. This relative als l@afinancial interest in that entity.

(Schedule 4.17(a) [DN 163-2].)
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Foster admitted that thprovision pertained to Groupwe(See Richard Foster Dep. [DN
153-5] 43.) This confirms the disclosure Bhaengbutdee’s interest in Groupwell by at least
October 1, 2007. Matthews also confirmed thakhew of no other person or entity to which
Schedule 4.17(a) would apply other thanPisaengbutdee and GrouplwéJoseph Matthews
Dep. [DN 153-14] 42-43.) In addition, Matthevsstified that he learned Phaengbutdee was
Robert Scully’s sister-in-law “in the late 200Te frame.” (Id. at 43.) He also confirmed that
Robert Scully told him that Phaengbegdowned Groupwell. (IdDN 153-15] 68, 102.)

The Court also notes that the court recarthe 2007 Texas state-court lawsuit between
the Scullys and their partner in Gourmet, K8hz, also contains significant evidence that
Phaengbutdee owned Groupwell, further suppottiegCourt’s finding that the evidence shows
that Gourmet did not pay money “by mistake. slpecific, a temporary janction hearing in the
Texas case provided testimony th@l) Phaengbutdee was ideigd in Groupwell’s documents
as a director of the company; (2) CEPA wasniified as a director of Groupwell in 2007; (3)
Phaengbutdee was identified as a director oP&E-and she was the sole shareholder of that
company; and (4) payments from Gourmet fltated into Groupwell flowed to Phaengbutdee.
(See Selected Pages of Transcript froompelnj. Hearing [DN 163-3] 39-40, 44, 57-58, 60.)
The Court has already ruled that Gourmet hdficgent information in September 2007 to put it
on inquiry of the alleged fraud and any conceaiirby Groupwell did ngorevent Gourmet from
asserting its claims at that time. (See Mddp. & Order [DN 110]9-11.) Thus, the Court
similarly finds that no reasonabjery could concludehat Gourmet mistakenly believed it was
paying an un-related third-pangndor as of January 23, 2008.

The Court notes that Gourmeites Foster’s depositionggmony to argue that Kevin

Scully’s purchase of food product from Groughwegolated provisions rgarding related-party
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transactions. However, a close review of Edstdeposition trans@i does not support this
statement. Foster testified thmtrchases from the Scullys werdtaarized as long as they did not
violate certain protective provmis of Gourmet's opating agreement. While he stated that
some of the protective provisiomscluded related-party transamtis, he did not state that the
Scullys’ purchases violated these provisionsg(Richard Foster Dep. [DN 153-5] 63-64.) There
is no evidence that Groupwell was aware of arghsestrictions on Kevin Scully’s authority.
Therefore, the Court finds that Gournsethoney paid by mistake claim must&SMISSED.

D. Violation of RICO; Conspiracy to Violate RICO

Gourmet alleges in its counterclaim that Groappvidid associate witla RICO enterprise
of individuals” and that Groupwie¢'developed a scheme to defraud Gourmet by consistently and
systematically inflating the cost of food protlyaid by Gourmet.” (Ver. 2d Am. Ans. to Am.
Compl. & Countercls. [DN 4911 82, 84.) Gourmet also alles that Groupwell “knowingly
formed an agreement with and conspired witRIGO enterprise.” According to Gourmet, this
counterclaim is based on Groupwell’'s developnwéra scheme to defraud Gourmet by inflating
the cost of food product paid by Gourmed. (1§ 87, 89.) In its summary judgment motion,
Groupwell argues that there is no evidence of any “enterprise” occurring after January 23, 2008.
(Pl’s Mem. [DN 153-1] 5, 29-32.) Groupwell als@aes that there is no evidence of any alleged
“pattern of racketeering activity” @arring after January 23, 2008. (See id.)

Gourmet admits in its response that basedhe Court’s previous Memorandum Opinion
and Order [DN 110], its ability to sustain itsitiRICO claims has effectively been precluded.
(See Gourmet's Mem. [DN 161-1] 16.) Therefotlee Court finds that Gourmet’s civil RICO
claims areDISMISSED. Because the Court has dismissed all of Gourmet’s counterclaims,

Groupwell’s fourth partial summgjudgment motion [DN 153] iISRANTED.
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GROUPWELL 'SFIFTH MOTION FOR PARTIAL SUMMARY JUDGMENT [DN 158]

In Groupwell’s complaint, Groupwell seeks to recover damages from Gourmet for three
series of transactions: (1) a claim of $2,959,112plds pre-judgment interest, for goods that
Groupwell delivered to Gourmet, for which et failed to pay Groupwell despite accepting
the goods; (2) interest of $4,221.96 on goods thatuf@well sold to Gournteunder the terms of
an Escrow Agreement dated tOlger 1, 2009; and (3) damagetated to goods that Gourmet
agreed to purchase from Groupwell, but whigdre not delivered to Gourmet because Gourmet
cancelled the orders. In itsth partial summary judgment rtion, Groupwell argues that the
parties have completed discovery, and Gourmstpnavided no evidence to establish a genuine
issue of material fact on any Gfroupwell’s claims. (See Pl.’s Me in Supp. of itHth Mot. for
Partial Summ. J. [DN 158-1].) The Court cmless each of Groupwell’s claims in turn.

A. Claim for Goods Delivered to Gourmet

In Groupwell’'s complaint, Groupwell allegésat Gourmet agreed to purchase certain
frozen food items, including vegetables andfged, from Groupwell. (A. Compl. [DN 14] 1
5.) Gourmet would order goods from Groupwehd Groupwell would issue an invoice for each
order. Pursuant to this course of conducipuprvell shipped numerowsntainers of goods to
Gourmet for purchase. (See id. § 6.) December 18, 2009, Groupwell propounded Requests
for Admissions to Gourmet. (See Pl.’s Regadet Admissions Propounded Def. [DNs 17-2,
17-3, 17-4].) In response to these requests, Gourmet admitted that it ordered the goods described
in fifty-five invoices for the agred price listed in each invoice.€Ds Resp. to Pl.’'s Request for
Admissions Propounded to Def. [DINV-6] 1-2].) Gourmet also admitted that although the goods
were delivered to it, it had ngiaid Groupwell for those shipmertwith the exception of five

invoices: Y9ZSR176 ($27,600.0009NLAH4327 ($25,492.52); MF0904213 ($93,418.25);
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SMP-036/09 ($95,465.75); and HS0905-023A ($27,284f8Rp total of $269,260.84. (See id.)
Groupwell argues that it is entitled to a summadgment ruling as to the other fifty invoices.
All of the invoices pertain to shipments oogng in 2009. (See Pl.’s Requests for Admissions
Propounded to Def. [DNs 17-3, 17-4, 17-5].)

On September 12, 2013, Groupwell deposealdiy Jackson, Gourmet’s current Chief
Operating Officer. Jackson confirmed thag thoods listed on a document entitled “Gourmet
Express Detail Aging Repotty Vendor Number” were goodkat Gourmet received from
Groupwell for which Gourmet had not paida@pwell. (Bradley Jadon Dep. [DN 153-11] 74-

75; Gourmet Detail Aging Report [DN 157].) Jacksconfirmed that the document showed that
Gourmet owed Groupwell $2,933,853.77. (Id. at 76.) @nall thus stipulads for this motion
that this is the sum Gourmet owes for the goGdsupwell delivered to Gourmet. (Pl.’'s Mem.
[DN 158-1] 5-6.) Groupwell askhe Court to award it $2,933,853.7 7uplprejudgment interest.

According to Groupwell, partial summarydgment is appropriate on this claim under
Article 2 of the Uniform Commercial Code. (ldt 10-13.) Gourmet has admitted that: (1) the
parties agreed that Groupwell wdidupply goods to Gourmet; (2etlparties agreed on the price
for the goods; (3) Groupwell delivered the goods; and (4) Gourmet accepted them. Groupwell
argues that based on these admissiibns clear that a valid contract exists between the parties.
K.R.S. 8§ 355.2-204(1) (noting thatcontract for the sale of goods can be made in any manner
sufficient to show an agreemenBroupwell argues that the faciaththere may not be a specific
agreement on when payment was due does ndt resan unenforceable contract. Id. § 355.2-
204(3) (noting that even when one or more terms are left open, a contract for the sale of goods
does not fail for indefiniteness the parties have intended to make a contract and there is a

reasonably certain basis for gigi an appropriate remedy); § 355.2-309(1) (noting that the time
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for any action under a contractnibt provided in Article 2 or agreed upon, shall be a reasonable
time). Groupwell argues that partial summary jmegt is thus appropriate, as K.R.S. § 355.2-
607(1) obligated Gourmet to pay the contraate for any goods accepted. When Gourmet did
not pay the contract rate, @pwell was entitled under K.R.S8. 355.2-703(e) to recover the
price of the goods, which was $2,933,853K.R.S. § 355.2-703(e) provides:

(1) When the buyer fails to pay the pricatdsecomes due the seller may recover,

together with any incidentalamages under KRS 355.2-710, the price

(a) of goods accepted . . ..

Id. § 355.2-703(e).

Gourmet responds that Groupwell is not @edi to summary judgment on its claim for
delivered goods because “material questions ofdeist so as to requir@ jury to determine the
applicability of Gourmegés fraud defense.” (Gourmet’s RegDN 161-1] 17.) But as explained
earlier, Gourmet has no valid fiwelaim. Gourmet’'s Sixth Defeasasserts the defense of fraud
and misrepresentation concergiGroupwell’s alleged misrepregation of. (1) the “purchase
price for food product” and (2) Groupwell’'s “trimvners, managers and controlling persons.”
(Ver. 2d Am. Answer to Am. Compl. & Counterc[®N 49]  35.) This is the same argument
made in Gourmet’s counterclaim. The Court blasady explained why this claim lacks merit.
Groupwell has met its burden of showing that themigienuine issue of mai& fact as to any
fraud occurring after January of 2008—and Gourhas not presented any evidence to dispute
this showing.The Court enters summary judgment fao@well in the amount d2,933,853.77.

B. Claim for Damages related to Escrow Agreement

In the fall of 2009, Groupwell and Gourimeegotiated a method by which Groupwell
would receive payment for goods in transitGourmet, along with partial payment for some

goods already delivered to Goutm&he parties signed an Escrow Agreement dated October 1,
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2009 memorializing thiarrangement._(See Am. Compl. [DIM] § 10.) Groupwle alleges that
while Gourmet ultimately paid it for the goodsder the Escrow Agreement’s terms, Groupwell
sustained damages due to Gourmet’s failur@ayp for the goods as originally agreed by the
parties. Groupwell thus seeks interest on eagtmsnt from the date payment was due to the
date of actual payment, as well as costs aagsmtiwith the preparaticand administration of the
Escrow Agreement. Groupwell asserts that ithterest amount is $4,221.96. (Pl.’'s Mem. [DN
158-1] 7.)

As evidence of its alleged damage, Groulbwegues that the parties had an agreement
that payment was due no later than fourteen dditgs the shipment cleared U.S. Customs. In
this respect, Groupwell highlightee affidavit of Didier Delavalywho stated that payment was
due from Gourmet “within 14 days after Gourmeteived the shipment when it cleared United
States Customs, as noted by the category [standing payment schedules] ‘Over 14 Days’ . . .
" (Didier Delaval Aff. [DN 27-2] 1 6.) Groupell also highlights theffidavit of Nataporn
Phaengbutdee, who stated thab@well delivered several shipmte to Gourmet, as indicated
in “Exhibit A.” Exhibit A shows ten shipmentdelivered pursuant to the Escrow Agreement,
with the “Due Date” column showing the datésurmet was required to pay Groupwell for each
shipment. (Nataporn Phaengbutdeé. fDN 158-2] 13, Ex. A.) Th “Due Date” column for the
shipments lists dates that are fourteen daysii when the goods were estimated to clear U.S.
Customs in Chicago._(See id. (listing an &iddial column entitled “ETA Chicago,” which
contains dates for each shipments that are deartdays prior to the ts listed in the “Due
Date” column).) Groupwell argud¢bat Gourmet has not, and cannot, produce any evidence that

this fourteen-day payment schedulas not the parties’ agreement.
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As to this issue, Groupwell notes thae tbnly Gourmet representative who knew the
payment terms between Groupwell and Gourmed ivin Scully, who was in charge of day-
to-day operations at Gourmet until his employme&as terminated in late July 2009. (Thomas
Moreno Dep. [DN 153-8] 14-16.) Bad on his Fifth Amendmenghits, however, Kevin Scully
did not answer any questions when Gourmet dsghdsm in this case—and he died on June 23,
2013. Groupwell argues that in light of KevBrully’s lack of testimony, Gourmet cannot
produce any evidence suggesting that paymers eege other than fotgen days after the
shipment cleared U.S. Customs. (See Pl.’snMEON 158-1] 12.) Groupwell argues that when a
breach consists of a failure to pay a defirsten in money, as is the case here, interest is

recoverable from the time for performanme the amount due. Nucor Corp. v. Gen. Elec. Co.,

812 S.W.2d 136, 144 (Ky. 1991) (citation omitted). Groupstates that because no interest rate
is specified, KRS § 360.010(1) applies, which pdeg for an interest rate of 8% per annum.

Travelers Prop. Cas. Co. v. Hillerich & Bslyy Co., Inc., 596 F. Supp. 2d 1020, 1025 (W.D.

Ky. 2008). Thus, Groupwell arguesatht is entitled tdb4,221.96, being the inest at the legal
rate of 8% per annum, from the due date for Gmiis payments until the actual payment dates.
Groupwell also seeks prejudgment instreompounded annually on this sum.

Gourmet’s response is somewhat unclear wapect to Groupwe#’ argument that the
parties agreed that payment was due no laterfthateen days after the shipment cleared U.S.
Customs. On the one hand, Gourmet seems to #igtithe parties’ ageenent was that payment
was due no later than thirty days after the shignoteared U.S. Custombn this light, Gourmet
points to Thomas Moreno’s deptish testimony, in which Moreno stat that to the best of his
knowledge, Gourmet was supposed to pay Groupwedices within thirty days of Gourmet

receiving the goods. (Id. @8-30.) Moreno stated that his knedge was based on the fact that a
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thirty-day payment schedule was the usual emstomary practice of Gourmet and several of
Gourmet’s suppliers. (Icat 30.) Groupwell highlights, howevehat Moreno also stated that he
had no knowledge regardingettspecific payment practice theeen Groupwell and Gourmet.
(Id.) According to Grouwell, Moreno’s testimonys thus insufficient to refut&roupwell’sproof.

On the other hand, Gourmet argues thafléprly there was no agreement between
Gourmet and Groupwell as to when payment for gawals due, as such a teaal issue of fact
exists.” (Gourmet’'s Resp. [DN 161-1] 19.) Inighrespect, Gourmet gues that there “is a
material issue of fact” as to whether “Gourmedparoupwell at a later date for goods than the
agreed date of payment.” (ldt 18.) Gourmet argues that following the Scullys’ removal from
Gourmet, Groupwell unilateltg altered the partiesprevious course ofonduct, insisting that
Gourmet pay for goods prior to their receiffee Bradley Jacksdbep. [DN 153-12] 106
(noting that he recalled dis@iens about “paying for [goods Gourmet was] about to get” or
paying for “an order that had been on the water”). Gourmet states that Groupwell cannot show
that there was ever an agreement between ttiepthat Gourmet would pay for the goods prior
to their delivery to Gourmet. Gourmet states tiiat evidence is to the contrary, especially in
light of the fact that Didier Delaval had noledn the ordering of products, as Phaengbutdee
states that she was the person who took orders and negotiated payment terms. (See Nataporn
Phaengbutdee Dep. [DN 153-30] 135.) According ta@et, without a definitive date for when
payment is due, Groupwell is nettitled to interest for a “lat payment, as any payments
cannot be considered late. (S2eurmet’s Resp. [DN 161-1] 19.)

Groupwell responds that if Gourmet has suffittly contested that there was a different
agreement between the parties on the paymeatdate, K.R.S. § 352-310(1) should apply.

This section provides that unlegtherwise agreed, “[p]Jayment @kie at the time and place at
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which the buyer is to receive tigeods even though the place oipshent is the place of delivery
...." K.R.S. 8§ 355.2-310(1). Groupwell states th&ourmet dispute§&roupwell’s position on
the date of payment, then payment \wae on delivery, which is an earlier date.

The Court finds that in this case, the @nde shows that the parties had an agreement
that payment was due no later than fourteeys dafter the shipment cleared U.S. Customs.
Groupwell met its burden of demoreing the absence of a genuinguis of material fact on this
issue through the affidavits of Didier Deldeand Nataporn Phaengbutdee, and the Court finds
that Gourmet did not meet its subsequent huroeproducing specific facts demonstrating a
genuine issue of fact fdrial. In the light most favorabl® Gourmet, the evidence only shows
that Gourmet, as well as some of its suppliesstomarily used a thirty-day shipment schedule.
Far from creating a genuine issuentditerial fact, this evidence mserely a “scintilla” in support
of Gourmet’s position. From it, a reasonable jwguld not find that a thirty-day shipment
schedule existed between Groupwell and Gourketordingly, the Courholds that Groupwell
is entitled to summary judgmeniith respect to its request f84,221.96 of interest, as well as
costs associated with the preparation adehinistration of the Escrow Agreement.

C. Claim for Cancelled Orders

Groupwell argues that in addition to goodseadty delivered to Gourmet by Groupwell,
Gourmet agreed to purchase gowodthe future from Groupwell psuant to a shipping schedule.
Groupwell cites the testimony of Didier Delaval @ddence of this agreement. Delaval stated
that the schedule was an Excel spreadsheet‘haips of orders” that were confirmed by Kevin
Scully at Gourmet. (Didier Delaval Dep. [DNb3-22] 77.) Nataporn Phagbutdee stated in her
deposition that Kevin Scully provided the schedtd her, from which she negotiated with her

suppliers for the best price anathnegotiated with Kevin Scullpr the sales price to Gourmet.

26



(NatapornPhaengbutdee Dep. [DN 153-30] 135durdo Arevalo, one of Gourmegsployees,
confirmed that the schedule was created byiikK&cully. (Eduardo Arevalo Dep. [DN 153-18]
94-103.)

Groupwell argues that on or about Nowueer 18, 2009, Gourmet informed Groupwell
that it did not intend to purchase additional gobdsn Groupwell, despite the fact that goods
had already been ordered pursuant to the Estuppbing schedule. Groupwell states that it was
able to cancel all of the orders placed with stippliers except for three shrimp orders placed
with SMP Food Products, Co., Ltd.: purchasders 52SH118, 52SH119, and 52SH120, in the
amount of $93,440.00 each, for a total of $280,838e Nataporn Phaengbutdee Aff. [DN 158-

2] 1 5, Ex. B.) Groupwell seeks summary judgmerih respect to the price for these three
shrimp shipments. In addition, Groupwell seekda& profits on the other sixty-four orders it
cancelled, which totaled $331,080. (Id. 1 5-6.) Groupwell seeks gregrd interest from July
1, 2010, which is the date, according to the scleedbht Groupwell anticipated delivering the
goods and receiving payment from Gmet. (See Pl.'s Mem. [DN 158-1] §.)

According to Groupwell, Gourmet cannot disptitat it placed the subgt orders, as they
are reflected on a document that Eduardo Arevalo, one of Gourmet’'s employees, has admitted
was prepared by Gourmet. (See Eduardo Aceizadp. [DN 153-18] 93.) Gupwell states that it
has also established that it accepted thesefden Gourmet and orded the goods from its
suppliers. (See Nataporn Phaengbutdee Aff. [DN 158-2] T 4.) Groupwell thus turns to K.R.S. 8§
355.2-703 to argue that the Court must entenrsary judgment in & favor for Gourmet’s

cancelled orders. K.R.S. § 355.2-703 provides:

% The Court notes that Grouplivepecifically does not seek recovery of prejudgment interest from the date that each
payment was due. Instead, Groupwell starts the running of prejudgment interest for all orders on July 1e€010. (S
Pl.’s Mem. [DN 158-1] 9 n.3.) However, Groupwell states that if the case goes to trial on this claim, it “will compute
prejudgment interest on each order from the date payment was due on each_order.” (Id.)
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Where the buyer . . . repudiates with resgeca part or the whole, then with
respect to any goods directly affected ahdhe breach is othe whole contract
(KRS 355.2-612), then also with respectite whole and deldrate balance, the
aggrieved seller may . . .

(e) recover damages for non-acceptand@§k355.2-708) or in proper case the
price (KRS 355.2-709).

Id. § 355.2-703. Groupwell also directs the Caugttention to Commert of K.R.S. § 355.2-
708, which notes that a seller’s nal measure of damages for repudiation is the list price, less
the cost to the dealer. Groupwaligues that this is what it seeto recover here, as it seeks
$331,080.00, which is the difference between the priciearged Groupwellrad the price it paid
its suppliers. (See Nataporn Phaengbutdee Aff. [DN 158-2] { 6.)

Further, in regard to Groupwell’s request foe price of the threshrimp orders that it
could not cancel, Groupwell turns to KRR 8§ 355.2-709. This section provides:

(1) When the buyer fails to pay the priceitdsecomes due the seller may recover,
together with any incidental dages under KRS 355.2-710, the price . . .

(b) of goods identified to the contract iktlseller is unable afteeasonable effort

to resell them at a reasomalprice or the circumstancesasonably indicate that

such effort will be unavailing.
Id. 8 355.2-709. Comment 2 to this section statesahatction for the price is generally limited
to those cases where resaletlod goods is impractice Here, Groupwell stes that it has
provided evidence to show that the resale of the goods waaatigable, as the shrimp it bought
for Gourmet were specifically processed andkpged according to specifications provided by
Gourmet. (Nataporn Phaengbutdee Aff. [DN 158%2b.) Groupwell states that because the
shrimp were specially packageatiey could not be refbto other companies. (Id.) Therefore,

Groupwell argues that it is entitléd recover the full pce of the three loads of shrimp, which is

$280,320.00. It asks the Court to ergartial summary judgment its favor for that amount.
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Gourmet counters that summary judgmemaswarranted on Groupwell’s claim for the
cancelled orders, as the evidenshows that Groupwell was not obligated to supply goods to
Gourmet until Gourmet issuedpairchase order. (See Gourme®esp. [DN 161-1] 19.) In this
respect, Gourmet argues that tkeord “clearly estalishes that no long-term supply agreement
existed between Gourmet and Groupwell for goods in 2009.” (Id.) Gourmetccitesdeposition
testimony of Eduardo Arevalo, who indicated t@aturmet ordered goods at the time it issued a
purchase order. (Eduardo Arevalo Dep. [DN-153 33-34.) Gourmet also cites to ttheposition
testimony of Didier Delaval, who stated thtatvas his understanding that Gourmet would send a
purchase order to Groupwell. ier Delaval Dep. [DN 153-2234.) Finally, Gourmet cites the
deposition testimony of Nataporn Phaengbutdeko admitted that Kevin Scully did not
affirmatively commit to purchase goods until the parties agreed on pricing terms and he
submitted a purchase order. (Nataporn Rghatdee Dep. [DN 153-3]35.) Gourmet states
that this evidence shows that “at no time was Groupwell obligatedpply goods to Gourmet,
nor was Gourmet obligated to pay for anyods, until Gourmet issued a purchase order.”
(Gourmet’s Resp. [DN 161-1] 19.) Gourmet statet Groupwell had no reasonable expectation
that Gourmet would order goods, as there m@akng-term supply agreement or contract.

In addition, Gourmet states that the Exspteadsheet did not rige the level of a
contract, as no pricing termseacontained on the spreadsheet—and the spreadsheet could have
been altered by either party. (Sdeat 20.) Finally, Gourmet states that there are material issues
of fact as to the amount of any lost profitoGowell suffered on its cancelled orders. As to this
argument, Gourmet states that absent a-teng supply agreement or other mechanism for
determining price, Groupwell cannestablish the measure of its Igsbfits. Gourmet notes that

during her deposition, Phaengbutdee was not @bpecifically identify the methodology she
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used to compute her lost profitgith any particular specifigit Instead, she stated that she
anticipated a profit of 10%eturn of “turnover,” i.e. the 2@ profit on the total price of the
goods. (Nataporn Phaengbeg&dDep. [DN 153-34] 13-16.)

The Court agrees with Grouplivéhat there is no genuine giste of material fact with
respect to Gourmet’'s cancelled orders—and Gralipis entitled to summary judgment. In
defense to Groupwell’s claim for goods ordered (and cancelled) by Gourmet, Gourmet cites the
testimony of Arevalo about the ordering prockesveen Gourmet and Groupwell. However, as
Groupwell notes in its reply memorandum, Arevatated in his deposition testimony that he
never communicated with anyone from Groafiw(Eduardo Arevalo Dep. [DN 153-17] 23.)
His only involvement was cutting purchase osd&dom Kevin Scully, who was the Gourmet
employee who had contact with Groupwell. (Seeaitd34-35.) Arevalo stated that he was not
aware on any limit on Kevin Scully’authority to order goodsdm Groupwell. (Id. at 38-39.)
He also stated that he was not aware of naots with anyone affiliated with Gourmet and
anyone affiliated with Groupwelegarding the price or othéerms of purchasing goods from
Groupwell. (I1d.) Therefore, the Court finds thatlaeks personal knowledge tife facts at issue.

Moreover, contrary to Gourmet’s claim,etfCourt finds that the undisputed evidence
shows that Kevin Scully provided Groupwell withschedule of goods that Gourmet needed.
Arevalo confirmed that the schedule was prepdmedourmet. This schedule was the contract
between the parties. Delaval confirmed that the schedule “was the basic fundamental . . . of the
contractual relationship.” (Didier Delaval DgRN 153-22] 76.) He stated that Groupwell and
Gourmet “had this schedule, and this schedule eamsidered as the . . . schedule of deliveries
with commitments from Gourmet to procumhich was making life possible for everyone

because . . . the seafood could be ordered [a] long time in advance to get the quality, to get the
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guantity, and to get the right prodwat the right time at the rigiplace.” (Id. at 77.) Further, he
stated that it was an “Excel schedule with heaps of orders,” and that “every time there was
need for activation of an ordehe instructions were confirmdxy Kevin Scully to Nataporn . . .

. (1d.) Phaengbutdee, in her affidavit, stateattdevin Scully ordered all of the sixty-seven
listed orders, which are the basis of Groulbwelaim. (NatapornPhaengbutdee Aff. [DN 158-
2] 11 4-5.) The Court finds th&ourmet has not met its burdehproving that a genuine issue
of material fact existsoncerning these orders.

The Court notes that Gourmet does not displé law cited by Groupsll that entitles it
to recover on both: (1) the three shrimp ordbeg were specially processed and packaged for
Gourmet; and (2) the remaining orders that vwaengcelled by Gourmet. Further, a review of her
deposition testimony shows that Phaengbutdee didtat¢ that the spreadsheet schedule could
be altered by Groupwell. Instead, Phaengbutdeeatelil that she had tall Kevin Scully if
changes needed to be made. (See Natapbaengbutdee Dep. [DN 133] 140-41.) Further,
Gourmet cites Phaengbutdee’s testimony that stieigated a profit or “turnover” of 10% and
complains that she could not describe how abmputed this number. Contrary to Gourmet’s
claim, however, Phaengbutdee did not failidentify the methodology of her computation.
Instead, she based in on Groupwell’s “accountimgdrmation and Groupwell’s “ledger book.”
(Nataporn Phaengbutdee p¢DN 153-34] 12-16.)

Groupwell notes in its reply & Phaengbutdee’s deposition estienis very close to the
actual damages sustained by Groupwell. In thisesroupwell cites in its reply Exhibit C to
Phaengbutdee’s affidavit. It stat that the total price tharoupwell charged Gourmet is
$3,224,780, and Groupwell's “Gross Margin” (or pebfit) is $357,000, which is 11% of the

Gourmet price. (See Nataporn Phaengbutdee[BN. 158-5] Ex. C.) Groupwell highlights that
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when eliminating the three shrimp ordéogaling $280,320.00 for whicGroupwell seeks the
price as damages, Exhibit C has a Grodpptice to Gourmet of $2,944,460 and a Groupwell
“Gross Margin” of $331,080, which i$1% of the Gourmet pric&Vhile Gourmet argues that
Exhibit C “does not contain independently vexifie sources for the documentation she used to
make her calculations,” (Gourmet’s Resp. [DN 11§120), the Court finds this is incorrect.
Phaengbutdee verified these calculations indfietavit. (See Nataporn Phaengbutdee Aff. [DN
158-2] { 2.) Also, the sources anelependently verifiable, asdlprice per pound in Exhibit C is
identical to the price per pound for these gooddarged by Groupwell in 2009. (See Invoices
[DNs 17-3, 17-4, 17-5].) Further, if Gourmet bgkel the prices to ndie accurate, it should
have produced documents infegsponse to GroupwWs summary judgment motion to show the
inaccuracy. In sum, the Court finds that thereagyenuine issue of material fact regarding proof
of Groupwell's damages. Summary judgmenpisper in Groupwell's favor as to Gourmet’s
cancelled orders. The Court accordingly grants summary judgment in the amount of $280,320
for the three shrimp orders that Gourmet could gastcel. It also grants summary judgment in
the amount of $331,080 as lost profits for the offrdy-four orders thaGroupwell cancelled.

D. PrejudgmentInterest

As noted above, when a breach consists of a failure to pay a definite sum in money,
interest is recoverable from thiene for performance on the amouhte. In this cse, no interest
rate is specified. Therefore, K.R.S. 8 360.010(1) iapplhich provides foan interest rate of

8% per year. The trial court hdsscretion to award compound intstat 8%. See, e.q., Travelers

Property Cas. Co., 596 F. Supp. 2d at 1025); W.Royalty Trust v. Armstrong Coal Reserves,

Inc., 2013 WL 3776494, at *2 (W.D. Ky. July 17, 20X38arding prejudgment interest at 8%

compounded annually).
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Groupwell argues that the circumstanceshess case warrant compounding the interest

annually. In this respect, GroupWcites_Reliable Mech., Inc. Waylor Indus. Servs., Inc., 125

S.W.3d 856, 858 (Ky. App. 2003). Inahcase, the Kentucky Cowt Appeals noted that the
defendant deprived the plaintiff die use of money it rightfully osd for nearly eight years. The
Court held that awarding compound interegs “an equitable means of recognizing the
economic reality that Reliable has enjoyed a lopgortunity to earn intest on the money that
it wrongfully withheld from Naylor.”_Id. at 858Groupwell argues thatrmilarly, in this case,
Gourmet has used the approximately $3 millioadmittedly owed Groupwell to fund its own
operations. According to Groupwell, Gourmet hagttered its own intests at the expense of
Groupwell.” Further, “Gourmet’s failure to payroupwell caused Groupwell to cease business
and thwarted its owner’s attempts to stany ather business. Gourtigas caused Groupwell to
engage in lengthy and expensive litigation terapt to recover this admittedly due money.”
(Pl.’'s Mem. [DN 158-1] 20.)

Gourmet does not dispute Groupwell’s ditauthority regarding the compounding of
interest annually. Instead, Gournaggues that “at a minimum, [the Court] should not award pre-
judgment interest for the period of time th@&roupwell requested atay in discovery.”
(Gourmet’'s Resp. [DN 161-1] 20.) The discovemriod for Gourmet’s substantive claims and
counterclaims was governed by the Scheduldrder entered on Mal, 2013. (Order [DN
133].) In an order entered March 14, 2012, @waurt prevented Gourrhdrom conducting any
discovery that was not related to a previoutl&eaent Agreement. (Order [DN 83].) Gourmet
argues that prejudgment interest should navearded for the period dine between March 14,
2012 and May 1, 2013 because the bifurcation of issues and stay in discovery extended the life of

this litigation at Groupwell’s request. (Gourmet’'s Resp. [DN 161-1] 20-21.)
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Gourmet, however, cites no legal authotaysupport its position that the Court should
not include the period of time dog which Groupwell bifurcatediscovery. The Court finds that
accepting Gourmet’s position is unwarranted. In this case, the Court granted the stay to avoid the
expense associated with litigating Gourmetsiterclaims and defensbased on conduct that
occurred before January 2008. At any time dutirgpendency of this litigation, Gourmet could
have stopped the running of this interest byimpg Groupwell what it admittedly owed. Instead,
it kept the money and used it to fund its own opens. Kentucky law is clear that a court shall
award prejudgment interest at 8% on liquidatesisérom the time of performance. Further, the
Court finds that the circumstances warrant compounding the interest annually. The Court awards
Groupwell prejudgment interest at 8%,ngmounded annually, on the following sums: (1)
$2,933,853.77 on Groupwell’s claim for goods dekgkrfrom August 1, 2009 to the date of
judgment; (2) $4,221.96 on Groupwell's claim for daes related to the Escrow Agreement,
from November 9, 2009 to the date joidgment; (3) $280,320 on Groupwell's claim for
Gourmet’s three cancelled shrimp orders, fidovember 1, 2009 to the date of judgment; and
(4) $331,080 on Groupwell’s claim for lost profitsthvrespect to Gourmet'sixty-four cancelled
orders, from July 1, 2010 tbe date of judgment.

E. Final and Appealable Order

Finally, Groupwell argues that the Court shibbbld that any partissummary judgment
entered is a final and appealable judgmemder Fed. R. Civ. P. 54(b). (See Pl.’'s Mem. [DN
158-1] 21.) However, because the Court hastgoasroupwell’s fourth and fifth motions for
partial summary judgment, the Court has resolNetha issues in this case. Accordingly, a final

judgment will be entered.
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IVV. CONCLUSION
For the reasons set forth aboV€,|S HEREBY ORDERED that Plaintiff's Fourth
Motion for Partial SummarJudgment [DN 153] iSRANTED.
IT IS FURTHER ORDERED that Plaintiffs Fifth Motion for Partial Summary
Judgment [DN 158] iSRANTED.
FURTHER that Plaintiff's Motion for Leave téile Reply Brief in Excess of 15 Pages

[DN 163] isGRANTED.

Joseph H. McKinley, Jr., Chief J{dge
United States District Court
June 11, 2014

cc: counsel of record
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