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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF KENTUCKY
OWENSBORO DIVISION

CIVIL ACTION NO. 4:10CV-11-JHM

NANCY J. MCCARTY, individually,
and as Personal Representative of the Estate

of DAVID W. MCCARTY, Deceased PLAINTIFFS
And

LIBERTY MUTUAL AGENCY MARKETS INTERVENING PLAINTIFF
VS.

COVOL FUELS NO. 2, LLC DEFENDANT

MEMORANDUM OPINION AND ORDER

This matter is before the Court on Defend@otvol Fuels No. 2’'s (“Covol”) Motion for
Summary Judgment [DN 120] and ktm to Exclude, or Limit Teghony of, Plaintiff's Expert
Witnesses [DN 122]. Additionally, other mattdysfore the Court are Plaintiffs’ Motion for
Partial Summary Judgment [DN 11&)aubert Motion to Exclude Testimony and Opinions of
Dr. George R. Nikols [DN 115], Motionin Limine Excluding Any Reference at Trial to David

McCarty’s Alleged Marijuana Use [DN 116ind Motion for Sanabins is [DN 114].

. BACKGROUND
On February 26, 2009, David McCarty, employ®y Evansville Garage Doors, fell and
suffered fatal injuries while installing an atiead commercial-grade door at the Minuteman

Fines Recovery Plant located Mtuhlenberg County. Covol hideH & B Builders to construct
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the post-frame building at the facility, and to complete this building, H & B Builders
subcontracted the installation of the gardger to Evansville Garage Doors.

On the day of the fall, McCarignd Jeremy Means were sentXovol’s facility to install
the garage door, but McCarty wastlead installer for the projectThe incident that led to
McCarty’s death occurred while McCarty ancedhs were checking the tension spring in the
door. Means and McCarty bolted the door to the tension wheel and used a forklift to raise the
door to the height needed atal keep the door from falling vk they were working. After
bolting the door on the tension wheel, Means and McCarty decided that they no longer needed
the forklift to restrain the door.To make the adjustments to the tension wheel, Means used a
man-lift to put himself in position and McCarty positioned himself on the top of a ladder directly
below the opening of the door. While checgkitine tension in the door, McCarty and Means
pulled down on the garage door, which causeddther to fully descenénd strike the ladder
McCarty was using. Even though McCarty wasawng a safety harness and had tie-offs, he
was not tied-off to anything that would have preted his fall. As a result, McCarty fell from
the ladder and hit his head agaitie concrete floor below him.

Following the incident at Covol, William BarnWiea Mine Safety and Health Coal Mine
Inspector, conducted an investigation intowhdlcCarty fell from the ladder. Barnwell
concluded that McCarty’s fall resulted fronetplacement of his ladddirectly below the door
opening, the failure of Means amicCarty to follow the instalkon instructions for the door,
and the lack of restraint devicesed to prevent the door from descending as it did when it struck
the ladder. However, “the root” cause of theident, Barnwell reportedyas that “[t]he steel
curtain was not blocked from rion during the installation ofhe door as required in the

manufacturer’'s installation manual.” (MSHAReport, DN 51-1, at 12). Additionally, the



inspector found the garage door itself free of deyects that would have contributed to the
accident.
[I. STANDARD OF REVIEW
Before the Court may grant a motion for sumynadgment, it must find that there is no
genuine dispute as to any maaeriact and that the moving pgris entitled to judgment as a
matter of law. Fed. R. Civ. P. 56(a). The nmyvparty bears the initial burden of specifying the
basis for its motion and identifyg that portion of the record thdémonstrates the absence of a

genuine issue of material facCelotex Corp. v. Catret77 U.S. 317, 322 (1986). Once the

moving party satisfies this burden, the non-mgvparty thereafter must produce specific facts

demonstrating a genuine issue of fact for.trianderson v. Liberty Lobby, Inc., 477 U.S. 242,

247-48 (1986).
Although the Court must review the eviderioethe light most favorable to the non-
moving party, the non-moving party must do mdhan merely show that there is some

“metaphysical doubt as to the material factMatsushita Elec. Indus. Co., Ltd. v. Zenith Radio

Corp., 475 U.S. 574, 586 (1986). Instead, the Fé&Rras of Civil Procedure require the non-
moving party to present specificcta showing that a genuine faat issue exists by “citing to
particular parts of materials in the recordf by “showing that the materials cited do not
establish the absence . . . of a genuine disput&eld. R. Civ. P. 56(c)(1). “The mere existence
of a scintilla of evidence in support of th®on-moving party’s] position will be insufficient;
there must be evidence on which the jury dordasonably find for the [non-moving party].”

Anderson, 477 U.S. at 252. It is against themdard the Court reviews the following facts.



lll. DISCUSSION

In this case, Plaintiffs assert four thies of negligence: (1) common law duty “to
provide a safe workplace and safe equipment,” (2) “negligpecee for violating mine safety
statutes and regulations,” (3) voluntary asption of a duty for McCarty based on “Covol’'s
safety policies and procedures,) @bntractual duty of care “purant to the contract that Covol
entered into with the Commonwealth of Kentucky.” (Mem. in Supp. of Pls.” Mot. for Partial
Summ. J., DN 113-1, at 1-2). Defendant respdndsach contention by asserting that it either
owed a very limited duty of care to McCarty, irttase of the common laduty, or that it owed
no contractual duty arising from the lease witle Commonwealth oKentucky, its internal
policies, or mining regulations. Additionall\Defendant argues for immunity claiming the
Workers’ Compensation Act is Plaintiffs’ exclue remedy. Since a finding that the Workers’
Compensation Act applies to Defendant woulgpdge of Plaintiffs’ tort claims, the Court will
first examine this assertion.

A. Exclusive Remedy Under Workers’ Compensation Act

Defendant argues that it is immune frotort liability because the Workers’
Compensation Act provides the exclusive remeadythis case. Defendant supports this
contention on what it perceives as Plaintiissfmission within their motion for partial summary
judgment. In response to this argument, Plfiptints to Defendant’s vaous filings to show
issues of fact as to the applic#yilof the Workers’ Compensation Act.

KRS § 342.690(1) provides that if aemployer secures payment of workers’
compensation under Chapter 342, “the liabilitysoich employer under this chapter shall be
exclusive and in place of all other liability of suemployer . . ..” For purposes of this section,

“the term ‘employer’ shall include a ‘ctmactor’ covered by substion (2) of KRS 342.610,



whether or not the subcontractuas in fact, secureithe payment of compsation.” Granus V.

North Am. Philips Lighting Corp., 821 F.2d 1253, 1257 (6th Cir. 1987) (citing KRS § 342.690).

KRS § 342.610(2) provides in part as follows:

A contractor who subcontrescall or any part of aontract and his or her
carrier shall be liable for the paymenit compensation to the employees of the
subcontractor unless the subcontractamarily liable for the payment of such
compensation has secured the paymertoofipensation as provided for in this
chapter. . . . A person whaomatracts with another: . . .

(b) To have work performed of a kind igh is a regular orecurrent part of
the work of the trade, business, ggation, or profession of such person

shall for the purposes of this section deemed a contractor, and such other
person a subcontractor. . . .

KRS § 342.610(2).
“The purpose of the provision of KRS 3610 that a contractor is liable for
compensation benefits to an employee [ofudcontractor who does not secure compensation

benefits is to prevent subcoatting to irresponslbe people.” Fireman’s Fund Ins. Co. v.

Sherman & Fletcher, 705 S.W.2d 459, 461 (Ky. 1988y the same token, “if a defendant

gualifies as a contractor, ‘it has no liability tort to an injured emplee of a subcontractor’

once worker's compensation benefits are s=tt Giles v. Ford Motor Co., 126 Fed. Appx.

293, 295 (6th Cir. April 4, 2005) (quoting Firem& Fund, 705 S.W.2d at 461). Essentially, “the

Act treats the employees of a subcontractodegure employees of the contractor for the

purposes of guaranteeing worker’'s comp&asaenefits.” Giles, 126 Fed. Appx. at 295.

The issue presented here is whether wwek being performed by McCarty, as an
employee of Evansville Garage Doors, was aufar or recurrent” part of Covol's business
under KRS 8§ 342.610(2)(b). Prior ctaiexamining this particulassue have gone to some

length to interpret “regular” and “recurrent” withthe statute. See e.g., General Elec. Co. v.

Cain, 236 S.W.3d 579, 588 (Ky. 2007). However,Dieéendant does not engage in an in-depth



analysis of these facts. Instead, Defendaltsesolely on a perceived admission within the
Plaintiffs’ original motion for partial summarygigment. Specifically, Dendant seems to focus
on the paragraph that states as follows:

Here, Covol hasepeatedly maintained that constrtieg post frame buildings is

both an integral and recurring part oflissiness operations. So, pursuant to KRS

338.031, Covol owed a duty to McCarty neaintain a safe workplace free of

hazards, such as the defective stepladder McCarty was on at the time he fell.

(Mem. in Supp. of PIs.” Mot. foPartial Summ. J., DN 113-1, at)23 From this particular
section, Defendant concludeé3he plaintiff argues that KB 338.031 applies to Covol. As a
matter of logic, the plaintiff seems to be conogdthe regular-or-recurrent factor. If so, the
plaintiff's action is barredy the exclusive-remedy rulé.{Covol's Mem. in Supp. of Mot. for
Summ. J., DN 120-1, at 38).

The Court does not agree with the Defendatstention that the Rintiff has conceded
the “regular-or-recurrent” issue. Instead, t@eurt finds that the RIntiffs simply used
Defendant’s admissions in discovery documentsrogg “regular or recuent” work to support
Plaintiffs’ argument for a viol#gon of state and federal miningg@ations under the “regular job
site” requirement for OSHA and K&HA violations. The two are awpletely different issues.

Other than Plaintiffs’ allege concession, Covol fails tossert any facts that would

support that McCarty’'s work constituted “regutar recurrent” for Covol. The Defendant has

the burden of demonstrating why the exclusive imapplies in this case. General Elec. Co. v.

Cain, 236 S.W.3d 579, 585 (Ky. 2007) (“[A] premises owner who asserts exclusive remedy
immunity must both plead and prove the affittva defense.”). Defenad's sole reliance on

Plaintiffs’ ambiguous statement is not sufficientmeet its burden for thiaffirmative defense.

! Covol maintained in its reply to Plaintiffs’ response that it “interpreted McCarty’s summary-judgment
memorandum as conceding the regular-or-recurrent issue.” (Covol’s Reply in Supp. of Mot. for Summ. J., DN 139,
at 25).



Thus, Defendant’s motion fosummary judgment based on the exclusive remedy under the
Workers Compensation Acannot be granted.

B. Premises Owner's Common Law Duty

Plaintiffs next argue that Defendant breagthts common law duty of care for McCarty
by not warning him of the unsafe condition of tadder, the condition ahe safety harnesses,
and not training McCarty on faprotection for the post-framieuilding. Defendant does not
dispute that it owed a common law duty to waMcCarty of latent dangers, but Defendant
contends that any unsafe comalitiMcCarty faced, if any at allyould be considered obvious to
him. Thus, Defendant did not breaagtyaommon law duty to warn McCarty.

The parties do not dispute that Covol, as a esnowner, owed McCarty, an invitee, “a
general duty to exercise ordinary care to keeppifemises in a reasonably safe condition and to

warn [McCarty] of dangers #t are latent, unknown, or nobvious.” West v. KKI, LLC, 300

S.W.3d 184, 191 (Ky. Ct. App. 2008) (citing Leswi. B & R Corp., 56 S.W.3d 432, 438 (Ky. Ct.

App. 2001)). Furthermore, Kentucky requires actuather than constructive, knowledge of a
latent defect by a premises owmerorder to establish a duty to maor take steps to protect an

independent contractor and its employeesewBter v. Colgate-Palmolive Co., 279 S.W.3d 142,

148 (Ky. 2009).

Plaintiffs contend that Oendant should be liable for failing to warn McCarty
specifically about “the condition dhe ladder, the condition of the lanyard and harness, and the
lack of training on the particular fall protemti system McCarty had on while in the post frame
building.” (Pls.” Resp. in Opp’n to Covol'Mot. for Summ. J., DN 129, at 19). As to the
condition of the harness, Plaintiffl® not allege that the safdtgrness was unsafe or defective in

any manner, and in fact, it is undisputed that MtfCaas not using the safety harness to tie-off



at the time he fell. (Dep. of Jeremy Meamd\ 120-10, at 99). AdAditionally, Plaintiffs’
argument concerning Covol’s failure to train @arty on fall prevention either relates more
closely to Plaintiffs’ theory ofluty under Covol’'s internglolicies, see infra PaD, or they are
attempting to suggest Covol should have warabédut the dangers afot tying-off when
working on a ladder. In the case of thedattheory, McCarty, anndividual trained and
experienced in installing garage doors, certainlynditineed to be warned of the risks associated
with climbing a ladder. Thus, neéhthe failure to warn of falling off of a ladder nor the failure
to train McCarty on the use tihe safety harness createplausible claim under common law
premises liability.

As to the condition of the ladder, Plainti#lies on a citation issued approximately a
month after McCarty’s fall on March 26, 2009 thasci#bes the ladder as having a stress crack
in the legs, one of the locking devices bemgken, and some worn treads. (Mine Citation, DN
118-17, at 1). This citation only indicates thendition of the ladder after the incident. To
oppose Plaintiffs’ contention, Defendant offéne independent evaluation by William Barnwell,
the MSHA inspector for incident, who concludétt McCarty fell due to the position of the
ladder, the lack ofrestraint on the door, and McCartydeviation from the installation
instructions for the door. (MSHA report, DN 3]-at 11). Additionally, Defendant provides
expert testimony by Dr. John Wiechel who conclutteat the condition ofhe ladder could not
have contributed to the fall. Notwithstanding the strength of Defendant’s evidence in opposition,
summary judgment is warranted here because tiati#fls have failed to meet the threshold of
demonstrating that Covol had aagtual knowledge of the condition dhe ladder prior to the
incident. Brewster, 279 S.W.3d 848 (“[O]ur precedent clearly &lishes that actual—rather

than constructive—knowledge afhidden danger is requiredestablish a duty for a landowner



to warn or take steps to protect an independentractor and its employees.”). Warren Teague,

the superintendent of thacility, stated that helid not inspect the la@d prior to its use by
McCarty. (Dep. of Warren TeaguBN 117-15, at 44). In facthé ladder belonged to H & B
Builders, not Covol. (Dep. of Mark Keller, DNI36-4, at 29). The Plaintiffs have failed to
present any fact or point to any documerdtthvould suggest Defelant had any actual
knowledge of a defect in the ladder prior to McCarty’s fall. Bgvang the Plaintiffs to avoid
summary judgment by not providing facts to suggestial knowledge of any latent defect in the
ladder, the Court would be effectively shiftinggetburden to the Defendant to show that it was

not negligent. _Brewster, 279 S.W.3d at 149-50 (rejecting the burden shifting approach adopted

in Lanier v. Wal-Mart Stores, Inc., 99 V8.3d 431 (Ky. 2003) that imposed a rebuttable

presumption of negligence on the “businesaer”) (citing Laner, 99 S.W.3d at 437As a
result Covol’'s motion on summary judgment for this iSSUBRANTED.

C. NegligencePer Se

Under a theory of negligenger se, Plaintiffs contend that Covol is liable for violating
state and federal mining regutats. Plaintiffs rely on KRS 846.070 that provides a cause of
action for persons injured due to the violation pefnal or forfeiture statute. In response,
Defendant argues that Plaintiffs’ negligenper se theory fails because McCarty neither
belonged to the class of persons meant to be protected by mining statutes nor did the accident
result from the type of incident thtkte statutes are meant to prevent.

Negligenceper se “is merely a negligence claim with a statutory standard of care

substituted for the common law standard of carReal Estate Mktqg., Inc. v. Frang85 S.W.2d

921, 926-27 (Ky. 1994) (citation omitted). “[It] provEl@an avenue by which a damaged party

may sue for a violation of a statutory standafdcare if the statutén question provides no



inclusive civil remedy and if the party is withthe class of persons tlsatute is intended to

protect.” Young v. Carran289 S.W.3d 586, 589 (Ky. Ct. App. 2008) (citiH@rgis v. Baize,

168 S.W.3d 36, 40 (Ky. 2005)). Kentuckgdified the common-law doctrine okgligenceper
sein K.R. S. § 466.070, which statémt “[a] person injured by éwiolation of any statute may
recover from the offender such damages asustained by reason of the violation, although a
penalty or forfeiture is imposed for such violatiorHowever, a plaintifinay not simply rely on
a statutory violation for negligenger se, as explained in the following section:

[T]he mere violation of a statute does netessarily create liability unless the

statute was specifically intended to peavthe type of occurrence which has

taken place. Not all statutory violations riesu liability for that violation. The

violation must be a substizal factor in causing the injury and the violation must

be one intended to prevent the specific type of occurrence before liability can

attach.

Lewis v. B & R Corporation, 56 S.W.3d 432, 438 (Ky. Ct. App. 2001).

Defendant contends that there is no needven discuss violations of state and federal
mining regulations under Plaintiffs’ theory of negligeno& se without the Plaintiff first

showing an independent basis for a duty oweiMé&€arty. Defendant’s argument arises from

language in Ellis v. Chase @wnunications, Inc., 63 F.3d 473, 47@&h Cir. 1995) where the
court found that the plaintiff could not simply rely on OSHA violations to establish an
independent duty of care because the regulatmars never create a private right of action,” and
they “can never provide a basis for liability.” IdDefendant is correct in stating that Plaintiff
may not base a claim on a federal MSHA violatbecause KRS § 446.0¢@arly only applies

to violations of Kentucky regulation¥oung v. Carran, 289 S.W.3686, 589 (Ky. Ct. App.

2008) (citing_T & M Jewelry, Inc. v. Hickex rel. Hicks, 189 S.W.3d 526, 530 (Ky. 2006))

(“Kentucky courts have held that the ‘asyatute’ language in KRS 446.070 is limited to

Kentucky statutes and does not extend to fedestitss and regulations twcal ordinances.”).

10



However, as for a violation of a Kentucky régfion, the Kentucky Supreme Court_in Hargis v.
Baize, 168 S.W.3d 36, 45 (Ky. 2005) explained, mucthagourt did in Ellisthat a violation of
KOSHA is actionable “if the righof action arises from a source created separately from and
independently of KOSHA.” Hargis, 168 S.W.3d at 45 (citing Ellis, 63 F.3d at 478). At that
point, the court diverged from the holding Efllis by explaining that KRS § 446.070 actually
creates the independent basisdgorivate cause of action as loag the plaintiff “is within the
class intended to be protected” &yiolation of the statute. ltgs, 168 S.W.3d at 45. Thus, to
assert a cause of action unédé&tS § 446.070, Plaintiffs must mesethree-part test: (1) McCarty
had to be within the intended class to be protected by Kentucky’s mining safety regulations, (2)
“the statute must have beenespically intended to prevent the type o€currence that took
place, and [(3)] the violation must have beenlastantial factor in causing the results.” Hargis,

168 S.W.3d at 46 (citing Isaacs v. Smith, 5 S.W.3d 500, 502 (Ky. 1999)).

The first threshold for the Plaintiffs is tdemonstrate that McCarty was within the
intended class to be protectiegd Kentucky’s mining safety regations. While Kentucky courts
have significantly explored ¢hcontours of the intended cldss OSHA or KOSHA violations,
the intended class for Kentucky mining violatiogsan issue of first impression. When faced
with “an undecided question of Krucky law, a federal court sitfjnin diversity must make the
‘the best prediction, even in the absence ofctlistate precedent, of whthe Kentucky Supreme

court would do if it were confronted with [thgliestion.” Combs v. International Ins. Co., 354

F.3d 568, 577 (6th Cir. 2004) (quoting Manageehkh Care Assocs., Inc.v. Kethan, 209 F.3d

923, 927 (6th Cir. 2000)). As such, the Court “must proceed with caution’ when making

pronouncements about state law.” Id. (quotiexington Insurance Co. v. Rugg & Kopp, Inc.,

165 F.3d 1087, 1090 (7th Cir. 1999)). Although tisisan issue of first impression, Hargis

11



provides guidance in determining what Kemtyiamay consider paramount in determining
whether an independent contractor working onitdimg at a mine would be considered within
the class of persons meant to be protecteder Kentucky mining gulations. On making a
determination of what persorslonged to the class meaot be protected under KOSHA,
Hargis focused primarily on the legislative inténaim the statute. Hargis, quoting directly from

Teal v. E.l. Dupont de Nemours and C&28 F.2d 799 (6th Cil984), concluded:

We believe that Congress [the Genekabembly] enacted Sec. 654(a)(2) [KRS

338.031(1)(b)] for the special benefit @l employees, including the employees

of an independent contract who perform work atreother employer's workplace.

The specific duty clause represents finenary means for furthering Congress'

purpose of assuring ‘so far as possikelvery working man and woman in the

Nation safe and healthful working condition29 U.S.C. Sec. 651(b). The broad

remedial nature of the Occupational Hleaand Safety Act of 1970 is the Act's

primary characteristic.
Hargis, 168 S.W.3d at 44 (quogj Teal, 728 F.2d at 804).

Thus, the question here is whether Kentuskyining regulations gxess the same broad
inclusive coverage of individualas found in KOSHA. Fortutely, in the case of Kentucky
mining regulations, the General Assembly d&edi its findings within Chapter 351, which
governs the Kentucky Department of Natural Resesiand contains theg@atory authority for
the Office of Mine Safety and Licensing. In tlisapter, the General Asably made clear that
“[tlhe highest priorityand concern of the Commonwealth mhbstthe health and safety of the
coal industry’s most valuable resource, the miner.” KRS § 35£.10hile Chapter 351 does
not define “miner,” 30 U.S.C. 802(g) defines “miner” as “anydividual working in a coal or
other mine.” Kentucky defies a “mine” as “any open pit @ny underground workings from

which coal is produced for salexchange, or commercial usendaall shafts, sloge drifts, or

inclines leading theret@nd includes all buildings and equipment, above or below, the surface of

% KRS § 351.101 tracks very closely Congressional findings contained within the chapter governing MSHA. 30 U.S.C.
§ 801.

12



the ground, used in connection with therkings.” KRS § 351.010Even though the common
use of the word “miner” conjures an imagka person working underground, the definition of
“mine” includes a broader area of coverage for persons to be considered “miners” because
“mines” include both facilities belo and above the surface tha¢ dused in the connection with
the workings.” Id. However, under these factsyauld be difficult to consider McCarty as part
of the group of persons meant to be protected by Kentucky’s mining statutes and regulations.
McCarty was an employee of a subcontractor that was hired to install a garage door on a building
not actually being utilized by Covol yet. Evander an expansive definition of “mine,” it still
does not include an unfinished bunid that is not yet related tbe workings othe facility.

Although Kentucky has not addressed the iggughether state mining regulations cover

independent contractors wonkj at a mining facility, the Woming Supreme Court addressed

this particular question in Burnett v. Imerdy&rble, Inc., 116 P.3d 460 (Wyo. 2005). Burnett, a
truck driver for an independent contractor, reg himself while “tarping’materials picked up
from the Imerys’ warehouse. Id. at 461. TMarehouse, located approximately 17 miles from
the carbonate mine, stored product for the truckeds to load into their vehicles. Id. After
loading his truck, Burnett movedshvehicle into the field acro$som the warehouse in order to
tarp the load. Id. While tanmpg the product, Burnett fell frorthe truck, and he sued Imerys
based on the theory that it breached a dutyapé for failing to follow MSHA regulatiorsid.
In reviewing the Congressional findings astiie purpose of MSHAegulation, the Wyoming
Supreme Court stated as follows:

[W]e must conclude that Burnett istr@mong the class of persons the Mine Act

is intended to protect. First, Burnettnist a miner because he is not an individual

working in a mine. While the definitioof “mine” is broad enough to include
milling facilities such as Imerys' processifagility, it is clear that Burnett does

> MSHA cited Imerys for violation of 30 C.F.R. § 56.15005 (2004), which is also a section that Plaintiffs in this case
contend that Defendant violated. (Mem. in Supp. of Pls.” Mot. for Partial Summ. J.,DN 113-1, at 13).

13



not work in that facility and is not allowlen that facility when tarping his load.
Burnett does get his truck loaded at the warehouse but no processing takes place
at the warehouse. Furthermore, Burwedts not even at the warehouse when the
accident occurred. Instead, he was inopen field acrosérom the warehouse.
Burnett is not a miner. He is a commercial truck driver who occasionally
transports products produced in a mine.
Id. at 464-65. Here, McCarty’s work with thestallation of the garage door was less involved
with the mining process than even Burnétiéiling of material from the warehouse.

Even assumingrguendo that McCarty fell within thigprotected class, it is extremely
unlikely that he was injured in a way that thatgtes and regulations were meant to prevent.
Plaintiffs reference Kentucky AdministrativiRegulations, requiringHazard Training,” 805
KAR 7:090, or placing restrtions on employees working “hazardous conditions,” 80115
KAR 3:020, to suggest that McCg# injury was the type the &utes are meant to prevent.
(Pls.” Resp. in Opp’n to Covol’'s Mot. for 8un. J., DN 129, at 17-18). However, Kentucky
mining regulations define “Hazard training” asstruction in awareness and avoidance of
accident or injury fromconditions inherent to mining provided by the licesee to visitors
exposed to mine hazards.” 805 KAR 7:010(6) geasis added). McCarty’s fall off the ladder
was not an injury “inherent taining” despite the fact that happened at a mine site. The
Wyoming Supreme Court similarly concluded:

[T]he hazard that Burnett encountered was not a mining hazard but a hazard of his
job as a commercial trucker. Indedglirnett acknowledged that tarping was a
normal part of his job as a trucker. He tarped approximately ninety percent of his
loads, many of which are in no way fteld to Imerys or other mining operations.
Thus, Burnett's accident was not aoguct of the hazard the Mine Act was
intended to protect against.

Burnett, 116 P.3d at 464. Similarly, the hazdwat McCarty faced was not a hazard inherent to

mining but a hazard related tcetinstallation of garage doors.

14



Since McCarty does not fall within the clasispersons meant to be protected by state
mining regulations nor injured by the type of hagathe regulations are meant to prevent, he
may not pursue an action under KR86%.070.

D. Assumption of a Duty of Care

Plaintiffs assert three theories under whicty allege Covol assumed a duty of care for
McCarty. First, Plaintiffs claim Covol creatatid owed a duty of care to McCarty based on its
lease with Kentucky to mine coallhe second and thiitheories are fairly intertwined because
Plaintiffs argue that Covol assumed a dutycafe based on its own internal policies and
“affirmative steps to enforce its safety polgiand procedures to employees of independent
contractors.” (Mem. in Supp. of PIs.” Mot. f&artial Summ. J., DN 113-1, at 19-20). Under
these two theories, Plaintiffs contend that théeDdant may be held liable if it established an
internal policy, and then subsequently failed to follow that policy. In support of this argument,
Plaintiffs rely on the Restatement of Tortee¢8nd) 88 323, 324A (1965) to establish liability
based on a theory that Covol voluntarily assdraeduty of care for McCarty. In response,
Covol contends that McCarty carinoe a third-beneficiary to @ol’s contract with Kentucky
because the lease does not require Covol to reamdeservices to McCarty. As to Plaintiffs
second and third theory, Covol argues that Plaintiffs’ claim fails as a matter of law because
Kentucky does not impose a duty on companies based on their internal policies and that Sections
323 and 324A do not apply under these facts.

1. Covol’s Lease with Kentucky

Plaintiffs assert that Covollease with Kentucky made Marty an intended third-party
beneficiary of the agreement, and as suobydC assumed a duty of care for McCarty. To

establish liability, Plaintiffs rely on botiPresnell Construction Managers, Inc. v. EH

15



Construction, LLC, 134 S.W.38I75 (Ky. 2004) and the Restatement (Second) of Torts § 324A

(1965). Presnell establishes tHafnly a third-party who was itended by the parties to benefit
from the contract, namely, a donee or a creditor fi@agy, has standing to sue on a contract; an
incidental beneficiary does not acquire suajht.” Id. at 579 (citdon omitted). Clearly,

McCarty cannot be considered a donee beneficiary as that would involve a gift. Sexton v. Taylor

Cnty., 692 S.W.2d 808, 809 (Ky. Ct. App. 1985). Bea creditor beneficiary, McCarty would
need to show “that the contract in questionswaade for the actual and direct benefit of
[McCarty].” Id. The Plaintiffs’ claim under thigeory lacks merit because Covol’s lease with
Kentucky deals with mining coal, not providingngees or protection tdMcCarty. Moreover,
Plaintiffs fail to reference or poi to any part of Covol’'s leaghat would suggest that McCarty
was an intended beneficiary of it.

Plaintiffs also argue that Section 324Atbhe Restatement (Second) of Torts supports a
finding that Covol assumed a duty to Mc@atinder its lease withhe Commonwealth. In

Ostendorf v. Clark Equipment Co., 122W53d 530, 538-39 (Ky. 2003), Kentucky adopted

Restatement (Second) of Torts § 324A (1965), whpidvides the elements establish liability
for a voluntarily assumed duty. The ned@t section states as follows:
One who undertakes, gratiisly or for considerain, to render services to
another which he should recognize acassary for the protection of a third
person or his things, is subject to liability to the third person for physical harm
resulting from his failure to exerciseasonable care to protect his undertaking, if

(a) his failure to exercise reasonable caeases the risk of such harm, or

(b) he has undertaken to perform a dutyedwby the other to the third person,
or

(c) the harm is suffered because of reliance of the other or the third person
upon the undertaking.
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Restatement (Second) of Torts § 324A (1965). niifés argue that “Covotontractually agreed
to adhere to the Federal and 8tatgulations and statutes whigguired Covol to take a number
of safety precautions as deline@ previously in this memorandum.” (Mem. in Supp. of Pls.’
Mot. for Partial Summ. J., DN 113-1, at 21-22Rlaintiffs” reliance on Section 324A of the
Restatement (Second) of Torts is misplaced.twiNbstanding Covol’'s agement to adhere to
the law, Covol did not render services ttee Commonwealth of Kentucky which it should
recognize as necessary foe throtection of McCarty.

2. Covol's Internal Policies

Plaintiffs’ final two theories under an assumed duty claimgly on Covol’s internal
policies and its subsequent failure to follow those policies. Similar to Plaintiffs’ claim based on
Covol's lease with Kentucky, Plaintiffs utibz Sections 324A and 323 of the Restatement
(Second) of Torts to establish a claim againdeD@ant. Covol answers layguing that internal
policies of a company cannot be the basisatdility, and that Sections 324A and 323 do not
apply under thesset of facts.

Kentucky rejects the notion thah ‘person or business entitgdoption of an internal
guideline or policy and subsequédatilure to follow that internal guideline automatically leads to

liability under§ 324A.” Morgan v. Scott, 291 S.W.3d 622 (Ky. 2009). Simultaneously, this does

not necessarily foreclose liability in situatiowtere a defendant’s actions fall within Sections
324A or 323. Defendants rely on Morgan to shibat Covol cannot bkable to McCarty for

both the internal policy theory and the claim based on Sections 324A and 323. Plaintiffs are
correct in noting that the facts of this case “distinguishable” fronthose found in_Morgan;
however, the factual distinctiorge exactly what make Section 32##applicable to Plaintiffs’

claim against Defendant. Section 324A placesilitgifor the injuries to a third person on the
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party who renders servicesdaother party. Restatement (8ed) of Torts § 324A (1965). An
example in the comment section demonstrates this point as follows:
A operates a grocery store. An electric liglahging over one of the aisles of the
store becomes defective, and A calls Bdilic Company to repair it. B Company
sends a workman, who repairs the light, brdves the fixture so insecurely

attached that it falls upon and injuresa¢ustomer in the store who is walking
down the aisle. B Companyssibject to liability to C.

Restatement (Second) of Torts § 324A cmtl@66). This illustration identifies the obvious
flaw in Plaintiffs’ argument; McCarty was therparendering services, n@ovol. As a result,
Plaintiffs may not rely on Section 324A¢gtablish a theory of liability for Covol.

In addition to an argument based on SectiomPA3®aintiffs also contend that Defendant
made certain promises to McCarty to provigkecessary equipment and training in order to
complete the work with the garage door. Thaegording to Plaintiffs, Covol rendered services
to McCarty, which means it may be liable un@sction 323. The relemasection states as
follows:

One who undertakes, gratuitously or éonsideration, to render services to

another which he should recognize as necessary for the protection of the other's

person or things, is subject to liabiliy the other for physical harm resulting

from his failure to exercise reasot@bare to perform his undertaking, if

(a) his failure to exercise such camereases the risk of such harm, or

(b) the harm is suffered becauselad other's reliance upon the undertaking
Restatement (Second) of Torts § 323 (1965). Wgdie Court struggles to find any fact that
would suggest that Covol would be considefeendering services” to McCarty. Even if
Covol's promise to provide safety equipment rtfet first part of theest under Section 323,
Plaintiffs claim still fails to meet either (a) f5). Since Covol never rendered any extra training

to McCarty, it would be impossible for them tovbdailed exercise reasable care which would

have increased the risk of hatemMcCarty under Section 323(ajdditionally, if the “services”
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were the safety policies, it would similarly bapossible for Plaintiffs to argue that McCarty
relied on them because he started working on the garage door without the equipment or the
training. In other words, McCaricould not have relied on somet) to his detriment when he

knew that he had not received extra training quigment. As such, Plaintiffs cannot rely on
these theories to assertlaim against Defendant.

E. Plaintiffs’ Motion for Sanctions [DN 114]

Plaintiffs seek to have the Court entertjgh summary judgment against Defendant as a
sanction for spoliation of evidence. SpecificallyaiRtiffs focus on the destruction or absence of
the ladder, Covol’s sigmisheets for the training center theey McCarty fell, McCarty’s harness
and lanyard, and cell phones used by MarkigteWarren Teague and Merrylynne Preston.
Defendant responds by arguing teahctions should not be impodaecause either the piece of
evidence lacks relevance or the Plaintiffs havaiokt an adequate alternative to that evidence.

In federal courts, thissue of spoliation is controlldaly federal law. Adkins v. Wolever

554 F.3d 650, 652 (6th Cir. 2009) (en banc). “Spaliais defined as the intentional destruction
of evidence that is presumed be unfavorable to the partgsponsible for itdestruction.”

United States v. Copeland, 321 F.3d 582, 597 (6th2003) (citation omitted). It applies when a

party has a duty to preserve tadence. “[I]t is beyond questidhat a party to civil litigation
has a duty to preserve relevamfiormation . . . when that partitas notice that the evidence is
relevant to litigation or . . should have known that the evidenmay be relevant to future

litigation.” John B. v. Goetz, 531 F.3d 448, 459 (&fr. 2008) (quotation omitted). It is the

responsibility of the parties to sure that relevant information “is preserved, and when that duty
is breached, a district court may exercise aisthority to impose appropriate discovery

sanctions.” 1d. (citation omitted).

* The Court notes that Plaintiffs also included several other items later in the motion.
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“[A] proper spoliation sanction should serve both faigseand punitive functions.”
Adkins, 554 F.3d at 652 (citation omitted). And before the Court may sanction a party for losing
or destroying evidence, it must consider tharty's fault, which generally falls “along a
continuum . . . ranging from innocanthrough the degrees of negligerio intentionality[.]”_1d.
at 652—653 (quoting Welsh, 844 F.2d at 1246). “fWdtrict court coud impose many different
kinds of sanctions for spoliated evidence, including dismissing a case, granting summary
judgment, or instructing a jury that it may infa fact based on lost or destroyed evidence.”

Beaven v. U.S. Dept. of Justice, 622 F.3d 583 &th Cir. 2010) (quoting Adkins 554 F.3d at

653)). Parties seeking a court to take action basedpoliation must gengly establish three
elements:
() that the party having control oveetbvidence had an obligation to preserve it
at the time it was destroyed; (2) that the records were destroyed “with a culpable
state of mind”; and (3) that the destrdyevidence was “relevant” to the party's
claim or defense such that a reasonahler of fact could find that it would
support that claim or defense.
Id. at 553. The usual sanction for spoliation of evidels an adverse inferee instruction to the

jury which generally requires bad faith. InNat'l| Century Fin. Enters., Inc., No. 2:03—-md-1565,

2009 WL 2169174, at *3 (S.D. Ohio July 16, 20(0@)tation omitted). However, ordinary
negligence may suffice to warrant an adverse inference instruction “if that is necessary to further

the remedial purpose of the inference.” BancorpSouth Bank veri6A3 F.Supp.2d 1041, 1061

(W.D. Tenn. 2009) (quoting Residential Fundi@grp. v. DeGeorge Fin. Corp., 306 F.3d 99,

108 (2d Cir. 2002) (“The sanction of an adverserence may be appragte in some cases
involving the negligent destruoti of evidence because each ypatould bear the risk of its

own negligence.”)).
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The Plaintiffs ask that theddrt to order summary judgment tineir favor as to liability
against Defendant Covol, or in th#ernative, they seekn adverse inference instruction as well
as the exclusion of Dr. Wiechelexpert testimony. Defendamesponds that it should not
receive any sanction for spoliation, but if the Gouere to impose one, then at the very most,
the Plaintiff should only be entitleéd an adverse inference instruction. In this case, neither party
disputes that the Defendant botidlaaduty to preserve all relevastidence to this case and that
it had a retention policy that stated that fact al. w&s to the second element, “a culpable state
of mind,” the Defendant at least negligently disgmbsf some evidence, but it does not seem that
its actions rose to the level b&d faith. However, even if Dafdant breached its duty to retain
certain pieces of evidence in this case, Plaintiffge failed to show how anyone of these items
could establish particular relevance to a claids previously disciused, the only potentially
viable claim for Plaintiffs woul be one under premises liabilitynder that theory, Plaintiffs’
claim failed because they were unable to shimat Defendant had actual knowledge of a latent
defect in the ladder that wouldhve triggered a duty to wakicCarty. Based on the items listed
in Plaintiffs’ motion for sanctionsPlaintiffs have failed to showow any of this evidence would
be able to establish a factual question conogrrictual knowledge of a fdet in the ladder.
Thus, there is no reason to impaany sanctions on Defendant. r FHoat reason, the Plaintiffs’
motion for sanctions IBENIED.

V. CONCLUSION

For the foregoing reasons, Defendanbv@'’'s Motion for Summary Judgment is
GRANTED [DN 120] and Plaintiffs’ Motion fo Partial Summary Judgment BENIED [DN
113]. Since Liberty Mutual Agency Market's, th@ervening Plaintiff, ciim is contingent on a

finding of liability against Covol, it is alsDISMISSED.
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Additionally, Plaintiffs’ Daubert Motion to Exclude Testiony and Opinions of Dr.
George R. Nichols [DNL15], Plaintiffs’ MotionIn Limine Excluding Any Reference at Trial to
David McCarty’'s Alleged Marijuana Use [DN16], and Defendant’'s Motion to Exclude, or
Limit Testimony of, Plaintiff's Expert Witnesses [DN 122] &d&ENIED asMOOT . Finally,

Plaintiffs’ Motion for Sanctions iISENIED [DN 114].

cc: counsel of record

Joseph H. McKinléy; Jr., Chief Judge
United States District Court

October 15, 2013
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