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UNITED STATESDISTRICT COURT
WESTERN DISTRICT OF KENTUCKY
OWENSBORO DIVISION
CASE NO. 4:10-CV-00079-TBR

CONCHI SIERRA PLAINTIFF
V.
CRAIG WILLIAMSON, ET AL. DEFENDANTS

MEMORANDUM OPINION AND ORDER

This matter is before the Court on fBedant Morgan Stanley Trust National
Association’s Daubert motion to exclude the testimony ofethPlaintiff's expert witnesses.
Def.’s DaubertMot., Docket Number (“DN”) 90. That motion was joined by Defendant Craig
Williamson. Def.’s Resp., DN 100. The Plafhtias responded. Pl.’s Resp., DN 113. Morgan
Stanley Trust National Associati has replied. Def.’s ReplpN 116. This matter is now ripe
for adjudication. Having considered the ma#ted being fully advised, the Defendants’ motion
is DENIED with leave to re-file @ér the Plaintiff's expestare deposed.

l.

To resolve the present motion the Court ndetermine whether testimony offered by the
Plaintiff's expert witnesses mdmissible under Federal Ruwé Evidence 702. The Defendants
challenge this testimony on two fronts. Eirghey argue that & proposed experts are
unqualified to render thepinions offered. Second, evergifialified, the Defendants claim that
the experts’ opinions are inadmissible legal conolussithat will not aid the trier of fact.

On the first issue, it appesato the Court that the experare qualified. On the second
issue, the Court declines to reach the substarf the Defendants’ motion until the experts are
deposed. The responses the experts give in their depositions will better allow the Court to

determine whether they seek to testify ia form of inadmissibléegal conclusions.
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Finally, to the extent that the Defendasteks to exclude Homdarrent's opinions
interpreting the various Powers éktorney and trust instrumentthe Court also declines to
reach the substance of the Defendants’ argument until he is deposed.

.

This case involves allegation$ undue influence and breachafsfiduciary duties in the
amendment and administration of the Sara hgvbutherland Revocable Trust (“SLS Trust”).
The Court provides the following limited statemt of facts by way of background only.
Discovery is ongoing, and the factsyr@ange as it is completed.

The SLS Trust was created in 1991 by Sara hg@Butherland (“Sara”). Sara severed as
the trustee of the SLS Trustyhich designated her daughtédan Loving Sierra, and her
granddaughter, Plaintiff Conchi &ra (“Conchi”), as primary beneficiaries. Although Sara
amended the SLS Trust on multiple occasions, Camrhained a named, primary beneficiary of
the trust until 2004. Around that time it appe#rat Sara was diagnosed with Alzheimer’s
Disease, began having trouble caring for her daity needs, and was no longer able to fulfill
her duties as trustee. In July 2004, Sara resigned as trustee and appointed her nephew, Craig
Williamson (“Craig”), and Morgan Stanley Titulslational Association (“MSTNA”) to serve as
co-trustees in her stead. In addition toking Craig a co-trustee, Sara executed a Power of
Attorney naming Craig heattorney-in-fact. In that position, Craig moved Sara into an assisted-
living facility in Bowling Green, Kentuckyin September 2004. In December 2004, Sara
amended the SLS Trust for a fifth time. Itabeged that Craig unduly influenced Sara into
making this amendment, which named Craig andibigngs as beneficiarseof 60 percent of the
SLS Trust and substantiallgduced Conchi’s share.

Throughout 2005, various factions of the rBaeand Williamson families moved Sara



between Florida and Kentucky and housed hem imix of professiorlacare facilities and
personal residences. During this time sev@alvers of Attorney were revoked or created,
shifting power over Sa’s affairs betweethese factions. Craig eveally regained authority

over Sara’s affairs through a Power of Attey executed on October 15, 2005. Shortly
thereafter, Sarah was admitted to WellingtBiarc, a facility in Owensboro, Kentucky
specializing in the full-time care of Alzheime patients. On May 1, 2006, while living at
Wellington Parc, Sara amended the trust for a final time. This amendment named Craig and his
siblings as beneficiaries of 100rpent of the SLS Trust and otherrpons of Sara’s estate, save

for two specific devises, one which was a $200,000 bequest to Conchi.

Conchi also alleges that dugirthe course of the foregoirayents Craig caused gifts of
money and property to be made to himself atiter family members and friends from Sara’s
personal assets and the assets of the SLS Tmestching the prohibition against self-dealing.
Conchi alleges that MSTNA was at all times asvaf and acquiesced @raig’s actions, thereby
breaching several fiduciary duties that itemixto the SLS Trust as co-trustee.

In total, Conchi alleges th&raig unduly influenced Safar the purposes of having her
alter her estate planning documefutisthe benefit of himself and $ifamily. Conchi claims that
Craig’s actions violated multiple fiduciary duties dned to the SLS Trust as a trustee and that
MSTNA also breach several fiduciary duties bgher approving of or acquiescing to Craig’s
actions.

For the purposes of prosecuting the allegeddbres of fiduciary dute Conchi retained
two expert witnesses. W. Gregg Noble (“Ngblwas retained to review the underlying facts
and to determine whether Craig or MSTNA breached fiduciary duty they owed to the SLS

Trust by virtue of their positions as co-trustedsoble concluded that the Defendants’ actions



breached ten different fiduciary duties. Nslxpert Report, DN 90-2, p. 16. Homer Parrent
(“Parrent”) was retained for two other reasonsrsti-ihe was asked touwiew the various trust
documents and Powers of Attorney in order determine whether Craig was granted the
authority to direct MSTNA to make certain disbements from the SLS Trust. Parrent Expert
Report, DN 90-3, p. 3. Second, Parrent was askezl/aluate whether MSTNA “is liable for
breaches of trust committed or induced by Craig Williamsdd.” Parrent concluded that Craig

had no authority to direct MSTNA to make thguested distributions artdat by not exercising

its power as co-trustee to prohibit Craig’s actions, MSTNA is liable for the loss of trust assets.
Id. at pp. 4, 5.

The Defendants now move to exatulloble and Parrent pursuantRaubert v. Merrill
Dow Pharm., InG.509 U.S. 579 (1993) and Federal Rule of Evidence 702.

[1.

Federal Rule of Evidence 702 governs the admissibility of testimony offered by expert
witnesses. Under that rulda] witness who is qualified aan expert by knowledge, skill,
experience, training, or education may testifyhia form of an opinion or otherwise if:”

(a) the expert's scientific, technical, ather specialized kndedge will help the

trier of fact to understand ehevidence or to determireefact in issue; (b) the

testimony is based on sufficient factsdata; (c) the testiony is the product of

reliable principles and methods; and) (the expert has reliably applied the

principles and methods tbe facts of the case.

Fed. R. Evid. 702. Rule 702 rule was amended in 2000 to address the Supreme Court's seminal
opinion in Daubert and its progeny, includingumho Tire Co., Ltd. v. Carmicha€d26 U.S.
137 (1999). SeeFed. R. Evid.702 (advisory committee notes to 2000 Amendments). “The

amendment affirms the trial court’s role as gatper and provides sormgeneral standards that

the trial court must use to assethe reliabilityand helpfulness of proffered expert testimony.”



Id. Among these “general standards” is FedBwae of Evidence 104(a), which provides that
“[tlhe court must decide any @iiminary question about whethematness is qualified . . . .”
Under Rule 104(a), a witness’s proponent mpsive that the witness is qualified by a
preponderance of the evidence&seeFed. R. Evid. 702 (advisory committee notes to 2000
Amendments)Bourjaily v. United State€483 U.S. 171, 175-76 (1987). Accordingly, when read
in conjunction, Rules 104(a) and 702 require thaiarty seeking to present expert testimony
must first show by a preponderance of the ewdethat the expert igualified by “knowledge,
skill, experience, training, or education.”

Subsequent to finding that an expert is giedif the Court must still exercise its role as
gatekeeper in order to determine “whether @psed expert's testimony is admissible based on
whether the testimony is botelevant and reliableRose v. Truck Centers, In@88 F. App’'x
528, 533 (6th Cir. 2010) (citingohnson v. Manitowoc Boom Trucks, 484 F.3d 426, 429
(6th Cir. 2007));see Daubert509 U.S. at 589. When malk that determination about a
particular expert, the judgmaust assess “whether the reasoning or methodology underlying the
testimony is scientifically valid and [ ] wheththat reasoning or ni@odology properly can be
applied to the facts in issueDaubert 509 U.S. at 592.

Only qualified experts whose testimony istbatlevant and reliablare admissible under
Rule 702.

V.

The Defendants first challengeetiqualifications of the Plaiiff’'s experts. Upon review,

it appears that the Plaintiff has shown by a preponderance of the evidence that her experts are

gualified.



A. Qualificationsof W. Gregg Noble

W. Gregg Noble is currently a shareholdeamaccounting firm in Florida. He received
a Master’s in Business Administration from theidmsity of North Florida and is licensed as a
Certified Public Accountant (“CPA”) and anvestment advisor, hawy passed the Uniform
Investment Advisor Law Examination (“Series 653eeNoble Expert Report, DN 90-2, p. 21.

Prior to joining the accounting firm, Noblerged for seven years as an assistant vice
president in the trust departmeosftFlorida National Bank. odble Aff.,, DN 113-2, § 2. In that
role, he managed the estate tax unit of the ttapartment, served onetlbank’s statewide trust
administrative committee, and was a membertsottatewide probate counsel, which managed
the administration of trusts and @stafor the bank’s decedent clientsl. { 3. Noble primarily
worked with trust officers employed by the bankkich, according to him, “required knowledge
of all tax matters relative to trust and estates as well as trust and estate administrative
knowledge.” Id. | 4.

Upon leaving the bank, Noble began working as a CPA. That work, which Noble has
performed for eighteen years, focuses on “trusattan as well as investment advisory work,”
and requires him know trust and estate administratiatters and procedures in order to advise
his clients who serve dsust fiduciaries.Id. 5. Noble also currentlgerves as trustee of six
separate share trusts and is the named succeastae for several of his clients’ revocable
trusts. Id. § 6. Finally, he chairs the accounting fsntrust administrative committee, which
oversees and supports “the admiaigon of trusts and estates tbose shareholders [who] have
fiduciary responsibilities, but liited experience with the sameld. § 7.

Despite this background, the Defendantsnaldhat Noble is unqualified because his

experience does not fit the opiniohe seeks to offer or the faaw$ this case. In particular,



MSTNA claims Noble is unqualified because l®és not have any experience as a corporate
trust officer or administering a trust on behalfaotorporate trustee such as MSTNA.” Defs.’
Reply, DN 116, p. 2. Although MSTNA concedes tRable would be qualifig to testify about
trust and estate taxation, it claims that hensgualified to offer omiions regarding MSTNA'’s
fiduciary duties. Finally, MSTNA argues thabble’s experience as trge is distinguishable
from the qualifications required af corporate trustee because frate trust officers must deal
with the internal mechanics, policies and pohaes of a large trust gmoration . . . and the
unique rules and regulations tlaguply to corporate trusteesld. at p. 4.

The Court finds the Defendants’ argumeatginst Noble unavailing. Based on the
information presented, it appears to the Catmat Noble is qualigd by his education,
knowledge, and experience. “Whether a proposeer€s experience is sufficient to qualify the
expert to offer an opinion on a particular sdbj depends on the nature and extent of that
experience.” U.S. v. Cunningham679 F.3d 355, 379 (6th Cir. 2012) (citations omitted).
Noble’'s qualification derives from a number sburces. First, wie employed by Florida
National Bank, Noble helped oversee the admiristiaof trusts and estates of the bank’s
clients. This required him to have knowledgeaofrustee’s fiduciary digations in order to
review and advise trust officersgarding their obligations toward p@ular trusts and estates.
Second, as a CPA, he has advised clients serviadiduciary capacity asustees. Absent his
knowledge and experience with trust administratine would be incapable of providing these
clients with reliable advice. Fally, and perhaps most importantNoble, himself, has served as
the trustee of a number of trusts. In thewles, he directly applied his knowledge and
experience to ensure that the assets were nradtagrown, or distribied in accordance with

the governing instruments. As a trustee, heiapphe principles and pcedures he advises his



clients to follow.

MSTNA attempts to distinguish Noble'sgerience as a triest on personal accounts
from its role as a corporate trustee, arguingttherte are “unique rules and regulations that apply
to corporate trustees.” But in making thig@anent, MSTNA does not point to or describe any
of these “unique” rules or howels differ from the rules thaioble would follow as a personal
trustee. Even if the rules and regulationsstraining a corporate trige are different, MSTNA
does not argue that its fiduciary obligations velgm those that Noble must also follow as a
personal trustee. By way of example, Nobléep that MSTNA breached its duty to preserve
and protect the assets of the SLS Tri&teNoble Expert Report, DN 99, pp. 14-16. Thisis a
duty shared by all trustees no matter their corpooatpersonal nature. MSTNA has simply not
shown how Noble’s experience aspersonal trustee would dislify him from rendering an
opinion regarding MSTNA's actions as a corporate trustee.

To the extent that Noble has never served a®rporate trust offer or worked in a
corporate trust company, the Court finds that thissgoghe weight the tmeof fact may give to
his testimony and not his qualifications to ofiter Noble may have more experience assessing a
trust’s tax burden than does beplying the fiduciary obligationsf a trustee. Again, this
difference may be highlighted on cross-examamato attack his credibility, but it does not
disqualify him from offeringppinions altogether.

B. Qualifications of Homer Parrent

Homer Parrent is an attorney from Louig; Kentucky, who practices in the area of
wills, trusts and estates, and probate mattershadeoracticed in these areas for more than forty
years. Parrent Aff.,, DN 113-5, § 3. In 1991 ,dezame a Fellow of the American College of

Trust and Estate Counsel (“ACTEC”) and currersgrves as a member of that organization’s



fiduciary litigation committee. Parrent ExpéReport, DN 90-3, p. 6. Parrent has authored
articles and publications on probate and estatedaod has litigated a number of cases in this
area. Id. at pp. 6-7. Although he has “never been an employee of a trust company or served as
a trust officer,” he claims that “a large percgyataf his practice has bedevoted to estate and

trust administration,” during whiche has served as an execuportrustee or has “litigated
matters involving breaches ofificiary duties by attorneys-in-fa@xecutors, trustees and other
fiduciaries under Kentucky law.” Parrent AfDN 113-5, § 3. Finally, Parrent “represents . . .

a large number of corporate trustees hbaoh connection with the management and
administration of estates as W& connection withlitigation relatingto the appropriate
execution of trusts by corporate trusteelsl’ | 6.

Much like their attack on the Plaintiff’'s othexpert, the Defendants claim that Parrent is
unqualified. Although they concede that Parrestfidoubtedly experienced in certain areas of
trust and estates law,” they claim that he iqualified because he “practices primarily in the
niche area of estate probate and will contesBef.’s Reply, DN 116, 5. They further claim
that Parrent is unqualified to offer opinions tims case because he “has no demonstrated
experience as a trustee or trust officer, no Bgpee administering or managing a trust, and no
experience working for a trust companyid. In all, the Defendantdo not dispute that Parrent
is an expert in some areas. Instead, they dlaénhhis expertise does it the disputed areas
of the law in this case and that his experience is not sufficiently “extensive and specialized” to
qualify him as an expert.

The Court disagrees with the feadants’ contentions becauseayjitpears that that Parrent
is qualified by his knowledge, experiencand education. The Defendants place heavy

emphasis on the fact that Parrent has never pdls@eaved as a corporate trustee or been a



trust officer for a trust company like MSTNAThe Defendants’ narrow focus on the positions
that Parrent has not held ignores the experianckeexpertise he has gained during forty years
of legal practice. As pointed out by the Plaint#grrent has litigated a number of will contests
alleginginter vivosbreaches of fiduciary dies and claims that befngaries have acquired a
will by undue influence. In the present case,Rlantiff alleges thathe Defendants breached a
number of fiduciary duties and that Craig ulydinfluence Sara, causing her to appoint him
attorney-in-fact over heaffairs and to alter the SLS Trusthe benefit. Although Parrent has
never served as a corporate tegsor trust officer, hdaas forty years oéxperience litigating
claims that are substantially similar to thassserted in the predeaction. And while not
personally serving as a corporatestee, he has represented coapotrustees during his career.
Parrent appears to l@alified by his knowledgand experience to offéxis proffered opinions.

To the extent that Parrent has not served as a corporate trustee or trust officer, the
Defendants may attack his credibility on cressmination, but given his experience in the
probate and trusts and estates fitacareas, he appears to belijiea to offer opinions in this
case.

V.

The Defendants next assert that even if éRperts are qualified the opinions in their
reports are stated in the forof inadmissible legal conclusionsAlthough there may be some
partial merit to the Defendantgrgument, the Court declines to reach its substance until the
proposed experts are deposed. Whether an opisistated in the form of a legal conclusion
often depends on the manner in which the opinion is presented. The experts’ depositions will
more fully develop the substance of their praggbtestimony. The Defendants may renew their

motion on this issue afteratdepositions if they find rtecessary to do so.

10



A. Rule 704 and Opinions Reaching the Ultimate I ssue

The Defendants object to the opinions ofteby the Plaintiff's experts on grounds that
they are inadmissible legal conclusions that wawdtlaid the trier of fact. The admissibility of
opinions stated in the form of legal conclusidhat reach the ultimate issue to be decided is
governed by Federal Rule of Evidence 704.

Subject to an exception not applicable hétale 704 provides that “[a]n opinion is not
objectionable just because it embraces an ulénssue.” Rule 704 abolished the “ultimate
issue” rule, which prohibited witnesses from offig opinions as to theltimate issue to be
adjudicated in a casé&seeFed. R. Evid. 704 (advisory committee notes). Although it eliminated
the prohibition, Rule 704 did “not lower the bas as to admit all opions. Under rules 701
and 702, opinions must be helpful to the triefaxft, and Rule 403 provides for exclusion of
evidence which wastes timeld. In the absence of a bar against ultimate issue opinions, Rules
701, 702, and 403 provide “ample assurancesnag#ie admission of opinions which would
merely tell the jury what result to reachd.

“[O]pinions that merely tell the trier ofatt what result to seh or state a legal
conclusion in a way that says nothing aboutfdws are . . . objectionable . . . because such
opinions are not ‘helpful’ as required by Rule 701d do not ‘assist’ as required by Rule 702.”
29 Charles Alan Wrightt al, Federal Practice & Procedure8 6282 (1st ed. 2012). “Although
an expert's opinion may embrace an ultimate issuse decided by thei¢r of fact, the issue
embraced must be a factual onBérry v. City of Detroit25 F .3d 1342, 135@th Cir.1994)
(internal quotation and citation omitted). “When the rules speak of an expert's testimony
embracing the ultimate issue, the reference must be to stating opinions that suggest the answer to

the ultimate issue or that give the jury all thieimation from which it can draw inferences as to

11



the ultimate issue.’ld.

“An expert who supplies nothing but a battdine supplies nothing of value to the
judicial process.Mid—State Fertilizer Co. v. Exchange Nat'| Bagk,7 F.2d 1333, 1339 (7th
Cir.1989). “[Rule 704] permits a witness to testify in the form of an opinion or inference to an
ultimate issue to be decided by the trier of fadbwever, it is not for the witness to instruct the
jury as to the applicable princgs of law, but for the judge.Shahid v. City of Detrqit889 F.3d
1543, 1548 (6th Cir. 1989) (citations omitted).

Whether an expert’s testimony embraces goraper legal conclusion often turns on the
phrasing of the question posed. The commmgnta Rule 704 provides a widely recognized
example of the distinction ithe context of a will contest:

[T]he question, ‘Did T have capacity to keaa will?’ would be excluded, while

the question, “Did T have sufficient mentalpacity to know the nature and extent

of his property and the natural objectshid bounty and to formulate a rational

scheme of distribution?” would be allowed.

Rule 704 (advisory committee notes). One calls for a legal conclusion, while the other seeks an
answer based on fact. Accordingtyhere the ‘ultimate issues @&ct’ in a case track closely
with ‘legal conclusions,” an expert’s opinionay often be rendered admissible or inadmissible
by a mere change in phrasingdobbs v. Legg Mason Inv. Counsel & Trust Co., N\N&. 3:09-
CV-9-SA-DAS, 2011 WL 304421, at *5 (N.D. Miss. Jan. 25, 2011).

A. Opinionsof W. Greg Noble

The Defendants object to Noble’s opinion thaty breached certain fiduciary duties in
the administration of the SLS Trust and shouldhelel liable for any resulting loss. They claim
that Noble’s repeated references to “breachtityd and “liability” state legal conclusions that

are not helpful to the trier of fact and usurp the Court’s role to instruct the jury on the law to be

applied to the facts.
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Upon review, some portions ®doble’s expert report, takein isolation, may contain
inadmissible legal conclusions. In the summsegtion of his reportNoble opines that “[the
Defendants] breached the following fiduciary dutiagt then lists ten distinct fiduciary duties.
SeeNoble Expert Report, DN 90-2, f7. The Defendants point toigHist as but one example
of impermissible legal conclusions in Noblagsport. The Defendants’ argument appears to
overlook Noble’s reference to plesition testimony, emails beéen the Defendants, MSTNA'’s
business records, and other documentary eweléhroughout his reportWhile it would be
improper for Noble to simply testify that tHeefendant breached certain fiduciary duties as
stated in the summary sectionto$ report, the admissibility of siiopinions will largely turn on
the phrasing of the quisns posed to him anthe responses givenSee Ferris v. Tenn. Log
Homes, Ing.No. 4:06-CV-35-M, 2010 WL 996737, -2 (W.D. Ky. Mar.16, 2010) (excluding
impermissible legal conclusions but finding tlsamilar testimony woulde admissible if the
guestions were carefully phrasedrres v. City of Oakland758 F.2d 147, 151 (6th Cir. 1985)
(“[A] more carefully phrased qeé&ion could have elicited similar information and avoided the
problem of testimony containing a legal corsdtun.”). Accordingly, the Court denies the
Defendants’ motion with respect iMoble at this time so thatéhsubstance of his opinions may
be more fully develop through deposition testimomfter Noble is deposed, the Court will be
better able to determine whether he offers opiniotisarform of inadmissible &l conclusions.

B. Opinions of Home Parrent

The Defendants object to Pants expert report on the same or substantially similar
grounds raised in their arguments against Nobieparticular, MSTNA objects to those portions
of Parrent’s report that state that MSTNA brestiseveral fiduciary duties by acquiescing to

and not prohibiting Craig from carrying out actigdghat were contrary to the SLS Trust. Much
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like Noble’s opinions, some of ¢hopinions contained iRarrent’s report may be in the form of
inadmissible legal conclusions that may be duvg carefully phrased questions and responses.
The Court denies the Defendants’ motion with respeeé€tarrent at this time so that his opinions
may be more fully developed through depositiestimony. After his g®sition, the Court will
be more fully able to determine whether hisnaggns are offered in the form of inadmissible
legal conclusions.

VI.

Finally, the Defendants argueathportions of Parrent’'s apons should be excluded
because he interprets legal documents that mahybe interpreted by the Court. In retaining
Parrent as an expert, the Plaintiff asked him to determine “[w]hether Craig Williamson, in his
capacity as Attorney-in-Fact for Ms. Sutherlandas Co-Trustee, or both, had the authority to
direct Morgan Stanley irthe disbursement of funds fromMrs. Sutherland’s trust.” Parrent
Expert Report, DN 90-3, p. 3. Afteeviewing the various Powers of Attorney in this case,
Parrent concluded that the “Att@y in Fact did not grant [Cig] any additional powers, above
his status as Co-Trustee, to compel the waha or payment of funds from the trustld.
Rather, the “Powers of Attorney, properly cooed, only authorized [Craig] to exercise
authority over Ms. Sutherland’s personal éss&s opposed to held in her trusid’ at pp. 3-4.

Likewise, Parrent concluded that “noneMs$. Sutherland’s trust documents authorized
the trustees thereof to recognize and honor anyuict&ins from [Craig], either individually or
as her Attorney in Fact.ld. at p. 4. In all, Parrent opined that none of the instruments granted
Craig the authority to “direct or instruct BTNA] on how to administered and distribute the
trust assets[.]’ld. Because MSTNA followed Craig’s dirémhs regarding the assets of the SLS

Trust even though he had no authority to issoegtcommands, Parrent concluded that MSTNA,
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as a co-trustee, can be found liabledny losses sustained by the trust.

The Sixth Circuit has held th&tja]bsent any need to clarify or define terms of art,
science, or trade, expert opinion testimony terjpret contract languags inadmissible.” N.
Am. Specialty Ins. v. Myerd11 F.3d 1273, 1281 (6thir. 1997) (quotingTCP Indus., Inc. v.
Uniroyal, Inc, 661 F.2d 542, 549 (6th Cir. 19818heet Metal Workers, Int'l Ass’n, Local
Union No. 24 v. Architectural Metal Works, In259 F.3d 418, 425 n.4 (6th Cir. 2001) (“[T]he
construction of unambiguous contract terms isctyy a judicial fundion; the opinions of
percipient or expert witnesses regarding the nmggs) of contractual pwvisions are irrelevant
and hence inadmissible.”).

Although the various Powers of Attorney and trust instruments were attached the
Plaintiff's response, neither gg has pointed the Court tany specific terms or provisions
interpreted by Parrent. Absembre specificity about the term#terpreted by Parrent, the Court
is not in a position to determine whether he was offering an interpretation of terms that would
assist the trier of fact to undé&asd the evidence or determineaatfin issue or whether he was
interpreting an unambiguous provisitaft solely to the discretion of the Court. For this reason,
the Court declines to reach the merits of efendants’ argument at this time. Parrent’s
deposition testimony on this issue will reveal ghevisions of the Powers of Attorney and trust
instruments he interpreted fiarming his opinion.

CONCLUSION

The Defendants moved to exclude the Riffim experts pursuant to Federal Rule of
Evidence 702. For all of the foreggi reasons, the Defendants’ motioDiENIED with leave
to re-file after the Plaintiffs’ experts are depds Any future motioneuld address the specific

concerns raise by the Coum this opinion.

January 22, 2013 M & W

Thomas B. Russell, Senior Judge
United States District Court



