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UNITED STATESDISTRICT COURT
WESTERN DISTRICT OF KENTUCKY
OWENSBORO DIVISION
CIVIL ACTION NO. 4:12CV-89-JHM
ARMSTRONG COAL COMPANY INC,, PLAINTIFF
VS.
GEORGE V. BLACKBURN, JAMES

CUNNINGHAM, and DEBORAH
CUNNINGHAM DEFENDANTS

MEMORANDUM OPINION AND ORDER

This matter is before the Court on Plé&nArmstrong Coal Company’s (“Armstrong”)
Motion for Summary Judgment [DN 41] and Motion to Exclude Testimony from Keith
Biggerstaff [DN 42]. Fully briefed, #tse matters are ripe for review.

|. BACKGROUND

This case involves a disgubver a piece of land claighdoy two parties, Armstrong and
Blackburn® The disputed land, located in Ohio Cayritentucky, lies between tracts of land
owned by the Plaintiff and Defenats in this case. Defendardbtained their property, which
lies to the west of the disputed property, dyleed in October of 2000, which describes three
contiguous tracts of land knoweas the Price/Cox Property. afitiff obtained its property,
situated east of the disputed land, by deedchfthe Cyprus Creek Land Company in March of
2011.

Blackburn first asserted a right to theplited property following a 2008 survey of his
land conducted by Keith Biggerstaff. The survey, based solely on the Price/Cox deed, identified

two parcels of land, Tract | and Tract Il, Bslonging to Defendants. [2008 Survey, DN 1-3, at

! For the purposes of this case, Defendants will beeatlely identified with George Blackburn even though the
other two defendants own the property as joint tenants.
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2]. Tract | and Tract Il consist of 58.648 acmsd 35.720 acres, respectively. Id. After
receiving the completed survey of the land, Blagn contacted Biggerstaff to inform him that
he believed that the eastdvoundary of his property exteed beyond what was shown on the
2008 survey. At Blackburn’s insistence, Biggaflssurveyed the property again in 2010 and
this time the survey included the area thadBRburn said belonged to him. Biggerstaff labeled
this area Tract Ill on the new survey and providetbte concerning the tractland depicted in
the plat. The note stated as follows:
THE ABOVE TRACT | AND TRACT I ARE PART OF THE THREE
COMBINED TRACTS (LESS WHAT HA BEEN SOLD OFF) TO GEORGE
BLACKBURN RECORDED IN DEED BOOK 327, PAGE 389 AS OF
RECORD IN THE OFFICE OF THE OHIO COUNTY COURT CLERK.

TRACT Il IS CLAIMED BY GEORGE BLACKBURN AS PART OF THE
ABOVE TWO TRACTS, NO DEED FOUND.

[2010 Survey, DN 1-4, at 2]. Blackburn subsedlyerecorded the survewith the Ohio County
Clerk’s Office.

Plaintiff Armstrong’s speciawarranty deed ohtned from CyprusCreek details an
acquisition of multiple tracts of land in Ohio County. At issue is tlase is the tract identified
as “Tract 17” in the deed. [Special Warramged, DN 1-5, at 5]. The deed obtained from
Cyprus Creek does not provide a legal desacnipdf the land other than the acreage for each
tract. Following the purchase of the lafrdm Cyprus Creek, Armstrong’s land manager,
Dennie Grider, visited the disputed property and noticed survey pins and a hunting stand around
the area.  After discovering these items anphoperty, Grider proceeded to check the public
records and found the 2010 plat shmgvTract 1ll. As a resultPlaintiff Armstrong commenced
this action on August 8, 2012 for the purpose of sgelt declaration of ownership as to Tract



For the purposes of this litigation, Arnatig retained two experts, Duncan Pitchford and
Ronald Bacon. Pitchford prepat Plaintiff’s title examinatin which shows an unbroken chain
of title back to two land patents. Based on tthe search, Pitchford opined that “[a]t no point in
the record chain of title do MBlackburn, or any of his predecessan title, have any record
claim to [Tract Ill].” [Pitchford Report, DN 4241, at 4]. Additionall, Pitchford explained
geographic contours of Tract Il as follows:

The Property lies along a line commonly redel to in the records of the Ohio

County Clerk as the “Travis” line or favis’'s line”, but in actuality, is the

“traverse line” lying between two oiitpl land patents granted by the

Commonwealth of Virginia for contributiorte the Revolutionary War effort. The

Addington family’s chain of title carries forward, uninterrupted, from a division

of one of these original land paten#s9270 acre survey for Jacob Lewis dated

November 8, 1785, with the [northwéstprner of the Addington Property being

the northeasterly corner of the original land patent; the dividing line between the

Addington Property the balance ofettproperty owned by Blackburn, et al.

(shown as Tracts | and Il on tRéat) being the traverse line.

Id. Defendant’s title expert, $timous Taylor, similarly conabded that “the west boundary of
the Plaintiff's (Addington’s) tract is the ‘Travis or Traverse line’ . . ..” [Taylor Report, DN 47-
26, at 5].

Plaintiff Armstrong retained its second expdRonald Bacon, to opine concerning the
physical location of the “traverse line.” ItAough Bacon did not actually conduct a survey of
Armstrong’s property, he examined the areadispute and used old maps of the area to
determine where the “traversedihwould be today. From thisxamination, he found evidence
of monuments, including a large stone and adeh fence, which he believes correspond to
physical markers of the “traverse line” descdbe the older deeds for Armstrong’s property.

Bacon also noted that these monuments whigdwsthe location of the “traverse line” were

found within what he believed to be the pinagald by Biggerstaff during the 2008 survey of the

2 pitchford confirmed in his deposition that this was a typographical error in his report.
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Defendant’s property. Bacon asserthdt the location of the pifarther evidence the fact that
Biggerstaff had correctly @htified Defendants’ boundaig the 2008 survey.

Biggerstaff, who was later retained as apest for Defendants, véeewed Bacon’s report
on the boundary lines. While Biggerstaff maintains that the Price/Cox deed clearly only
conveyed Tracts | and Il to &kburn, he found some problems with the methodology and
assumptions made by Bacon. Specifically, Bigtf stated that “Mr. Bacon erroresid) when

he ignored the natural monuments (on the Eal&t of a caney ridge) and chose a point in the

Matanzas Road (West side of said ridge) and twedlifferent bearing rotations in locating the
West boundary of the 9728 acre tract.” [BigggitsReport, DN 47-25, at 5]. In addition to
commenting on the work of Bacon, Biggerstaff u§&#S data and the maps inspected by Bacon
to find where he thought the boundary line vabble between the properties. He stated the
following:

“[w]hile it would appear from the above,ahl would conclude that the East line

of George Blackburn's TRACT Il is in or close to the West line of the 9728 acre

survey of 1785; the precidse could only be deterime by investigating the

remainder of the old fence line running Norththe East side of a caney ridge as

well as lines to the South.”

[I. STANDARD OF REVIEW

Before the Court may grant a motion for sumynadgment, it must find that there is no
genuine dispute as to any maaériact and that the moving paris entitled to judgment as a
matter of law. Fed. R. Civ. P. 56(a). The nmavparty bears the initial burden of specifying the

basis for its motion and identifyy that portion of the record thdémonstrates the absence of a

genuine issue of material facCelotex Corp. v. Catretd77 U.S. 317, 322 (1986). Once the

moving party satisfies this burden, the non-mgvparty thereafter must produce specific facts



demonstrating a genuine issue of fact for.trianderson v. Liberty Lobby, Inc., 477 U.S. 242,

247-48 (1986).
Although the Court must review the eviderioethe light most favorable to the non-
moving party, the non-moving party must do mdhan merely show that there is some

“metaphysical doubt as to the material fact8latsushita Elec. Indus. Co., Ltd. v. Zenith Radio

Corp., 475 U.S. 574, 586 (1986). Instead, the Fé&args of Civil Procedure require the non-
moving party to present specificcta showing that a genuine faat issue exists by “citing to
particular parts of materials in the recordf by “showing that the materials cited do not
establish the absence . . . of a genuine disputéleld. R. Civ. P. 56(c)(1). “The mere existence
of a scintilla of evidence in support of th@on-moving party’s] position will be insufficient;
there must be evidence on which the jury dordasonably find for the [non-moving party].”
Anderson, 477 U.S. at 252. It is against themdard the Court reviews the following facts.

[11. ANALYSIS

Plaintiff insists it is entitled to summajgydgment primarily because it has shown clear
title to the property which it owns. However, aaiRliff states, “this i@ boundary line dispute.”

The Defendant correctly putis out that the real issue iretase is the location of the common
boundary line between property thhé Plaintiff owns and thgroperty the Defendants own.

In fact, both title experts, Pitchford and Taylor, agree that the “traverse line” is the
boundary for the two properties and that it passesg the edge of Tract Ill. Of course,
Pitchford concludes that the western boundary of Tract Il is Armstrong’s western boundary.
Conversely, Taylor contends that the eastevandary of Tract Il ighe eastern boundary of
Blackburn’s property.

As to the physical location of the “traverdine,” both parties féer conflicting expert

reports. Plaintiff's expert, Bacon, opines that the previous survey of the property from 1785 and
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the presence of certamonuments in the area support the thebat the “traverse line” aligns
with the western boundary of Tract Ill. Insponse, Biggerstaff criticizes Bacon’s methodology
and comes to the conclusion thila¢re is evidence that Blackinls eastern boundary is actually
close to the eastern boumgaf Tract Ill. The expert repatclearly indicate there is a genuine
issue of material fact as to the location af tiraverse line.” Additnally, Defendants provide
lay testimony concerning where certain monuments associated witttrédverse line” were
previously located. This testimony may be vela where there is some question about the

difficulty in locating monuments._é& Compton v. Howell, 2004-CA-002314-MR, 2006 WL

2988352 (Ky. App. Oct. 20, 2006) (“[Wém a monument can na ) be definitely located, the
position of the monument must be determibgdother sources, including . . . the testimony of
those familiar with the estabtiment of the boundaries.”).

The Court concludes that there are genussuas of fact as to the location of the
boundary line which preclude summamgigment in favor of Plaintiff.

Plaintiff also seeks summajydgment on Defendants’ altetha theory that they own
Tract Il by virtue of adverse pssssion. Plaintiff Armstrong offeesvidence that the prior title
holders for their property, Peabody Coal Camp and Beaver Dam Coal Company, permitted
individuals to enter their property foretpurposes of huntingPeabody-KDFW Docs, DN 41-
19]. As a result, Plaintiff alleges that Defendacénnot meet the requisitieostile” element for
an adverse possession claim. However, therdeisonot entirely clear on this issue and the
Court declines at thisme to grant summary judgment dissing this alternative claim.

Plaintiff seeks to exclude the testimony of Defants’ expert, Keith Bjgerstaff, alleging
in part that his testimony deenot meet the standards ofdFdR. Evid. 702 and Daubert v.

Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993). Rule 702 provides:




A witness who is qualified as axpertby knowledge, skill, experience, training,
or education may testify in the form ah opinion or otherwise if: (a) thexpert's
scientific, technicalpr other specialized knowledge wiielp the trie of fact to
understand the evidence or to determinaca ih issue; (b) the testimony is based
on sufficient facts or datqc) the testimony is the produof reliable principles
and methods; and (d) tleeperthas reliably applied the principles and methods to
the facts of the case.

Under Rule 702, the trial judge acts as a gatekeeper to ensuegpbeevidence is both

reliable and relevant. Mike's Train Houdec. v. Lionel, L.L.C., 472 F.3d 398, 407 (6ir.

2006) (citing_Kumho Tire Co. v. Carmichael, 526S. 137 (1999)). In determining whether

testimony is reliable, the Court's focus “mustsiéely on principles and methodology, not on the
conclusions that they generate.” Daubert, B0S. at 595. The Supreme Court identified a non-
exhaustive list of factors that may help tBeurt in assessing the reliability of a proposed
expert'sopinion These factors include: (1) whether a tlyeor technique can be or has been
tested; (2) whether the theoryshlaeen subjected to peer reviamd publication; (3) whether the
technigue has a known or patial rate oferror; and (4) whether thedbry or technique enjoys
“general acceptance” within a “relevant scientific community.” Id. at 592—-94. This gatekeeping
role is not limited teexperttestimony based on saiic knowledge, but istead extends to “all
‘scientific,” ‘technical,” or ‘otrer specialized’ mattefisvithin the scope of Rule 702. Kumho Tire
Co., 526 U.S. at 147.

Whether the Court applies these factors to assess the reliabilityesfart'stestimony
“depend[s] on the nature of the issue, thert'sparticular expertise, and the subject of his

testimony.” Kumho Tire Co., 526 U.S. abQ (quotation omitted). Any weakness in the

underlying factual basis bears ore tlveight, as opposed to admissibility, of the evidence. In re

Scrap Metal Antitrust Litig., 527 F.3d 517, 5@h Cir. 2008) (citation omitted).

Plaintiff explicitly states that it does nahallenge Biggerstaff's qualifications as a

surveyor. Instead, Plaintiff contends that Wark “represents a material compromise of Mr.
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Biggerstaff's independent prafsional judgment as a Kenkyelicensed professional land
surveyor.” [Mot. to Exclude, DN 42-1, at 2]. Spemlly, Plaintiff seekgo exclude Biggerstaff
because it believes that he violated the cofleonduct for professional land surveyors by
conducting the 2010 survey and adding his seal tdabament for it to béled with the clerk’s
office.

While Plaintiff provides several interesting theories for excluding Biggerstaff, the Court
denies its motion for two main reasons. Firsaimiff cannot actually iddify any ethical code
that Biggerstaff violated. At Is¢ Plaintiff has Biggerstaff adtrto his reluctance to conducting
another survey and has Baconicizie the fact that Biggerstafilded his seal to the document.
However, this falls significantly short of showy how Biggerstaff violated rules for professional
surveyors. Thus, the Court need not addressakes in which a professional violated a code of
conduct or ethics.

Second, Plaintiff's concern over adding thalsat the bottom of 2010 survey seems
unfounded in light of the fact that Biggerstaff &giply added a disclaimer to the survey, which
said that Defendants’ deed only supported theimd as to Tracts | and Il. In other words,
Biggerstaff's 2010 survey sufficiently delineated the difference between the tracts that are
supported by the Price/Cox deed and the oneishadt. Furthermorehe Court does not find
that the 2010 survey is really igsue in terms of Biggerstaff's ability to testify as an expert in
this case. Based on Biggerstaff's report and dépnsit is clear to theCourt that his opinions
are supported by his basis of knowledge and eispgeas a surveyor. Also, Biggerstaff appears
to be very candid in his assessment of the dispptoperty both beforend after his retention as

an expert. For these reasoRRintiff's motion is denied.



IV.CONCLUSION

For the foregoing reasons, Plaintiff Armeg Coal Company’s (“Armstrong”) Motion
for Summary Judgment [DN 41] GRANTED in part andDENIED in part. It iSGRANTED
as to Defendants’ equitabestoppel claim. It IBENIED as to all other issues.

IT ISFURTHER ORDERED that Plaintiff’'s Motion toExclude Testimony from Keith

Biggerstaff [DN 42] isDENIED.

Joseph H. McKinléy; Jr., Chief Judge
United States District Court

September 3, 2014

cc: counsel of record



