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UNITED STATESDISTRICT COURT
WESTERN DISTRICT OF KENTUCKY
OWENSBORO DIVISION
CIVIL ACTION NO. 4:13CV-00137-HBB

MARK A. REDDICK PLAINTIFF

VS

CAROLYN W. COLVIN, Acting
Commissioner of Social Security DEFENDANT

MEMORANDUM OPINION
AND ORDER

BACKGROUND

Before the Court is the complaint (DN 1) of Mark A. RedditN4intiff”) seeking judicial
review of the final decision of th€ommissioner pursuant to 42 U.S§&405(g). Both the
Plaintiff (DN 16) and Defendd (DN 17) have filed a Fact and Law Summary.

Pursuant to 28 U.S.C. 8§ 636(c) and Fed.REEiv3, the parties have consented to the
undersigned United States Magistrate Judge cdimdu@ll further proceedings in this case,
including issuance of a memorandum opinion andyesf judgment, withdirect review by the
Sixth Circuit Court of Appeals ithe event an appeal is fil€BDN 14). By Order entered March
10, 2014 (DN 13), the parties were notified that arguments would not be held unless a written

request therefor was filed and giesh. No such request was filed.
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FINDINGS OF FACT

On February 328, 2011, Plaintiff filed applicats for Disability Isurance Benefits and
Supplemental Security Incomeypaents (Tr. 12, 166, 173). Plaiftalleged that he became
disabled on January 12, 2011, assult of high blood pssure, diabetes, neuropathy in legs/feet,
bad back (Tr. 12, 201). Administrative Law Judge Edward F. SweéAéy”] conducted a
video hearing from Paducah, Kentucky on AugugiL2 (Tr. 12, 29-31). Plaintiff appeared in
Madisonville, Kentucky and was represented tipraey Ronald Bruce (Tr. 12, 29-31). Also
present and testifying was Kenneth Boazinapartial vocational expert (Tr. 12, 29-31).

In a decision dated September 13, 2012, thd Alaluated this adult disability claim
pursuant to the five-step sequential evaluapoocess promulgated by the Commissioner (Tr.
12-23). The ALJ concluded that Plaintiff meete thsured status requirements of the Social
Security Act through December 31, 2015 (Tr. 18t the first step, thédLJ found Plaintiff has
not engaged in substantial gainful activity sideauary 12, 2011, the alleged onset date (Tr. 14).
At the second step, the ALJ determined that Plaistidfabetes mellitus, diabetic neuropathy,
hypertension, and obesity &severé impairments within the meanireg the regulations (Tr. 14).
Notably, at the second step, the ALJ also determined that Plaintétlically determinable mental
impairment of depression is “@aon-severé impairment within the meaning of the regulations
because it does not cause more than minimal liimitan his ability to perform basic mental work
activities (Tr. 14). At the third step, the ALdricluded that Plaintiff d@enot have an impairment
or combination of impairments that meets or mallly equals one of the listed impairments in

Appendix 1 (Tr. 16).



At the fourth step, the ALDblind Plaintiff has the residualrictional capacity to perform
less than a full range of sedentary work beealie can only occasionally stoop, kneel, crouch,
crawl, and climb ramps and stairs; he should neleb ladders, ropes, or scaffolds; he can only
occasionally operate foot controls with hidateral lower extremities; and he should avoid
concentrated exposure to vibration, tempegatextremes and wetne§sr. 16). Relying on
testimony from the vocational expgttte ALJ found that Plaintiff is unable to perform any of his
past relevant work as an elecian’s helper, van/truck driver,uck driver, material handler, and
bartender helper (Tr. 22).

The ALJ proceeded to the fifth steghere he considered Plaintdfresidual functional
capacity, age, education, and past work experiaseeell as testimony from the vocational expert
(Tr. 22-23). The ALJ found that Plaintiff is capalof performing a significant number of jobs
that exist in the national econorfiyr. 22-23). Therefore, the Alcbncluded that Plaintiff has not
been under &isability,” as defined in the Social Security Act, from January 12, 2011, through the
date of the decision, September 13, 2012 (Tr. 23).

Plaintiff timely filed a request for thAppeals Council to review the AlsXecision (Tr. 8).

The Appeals Council denied Plaintiffrequest for review of the Alsldecision (Tr. 1-5).

CONCLUSIONS OF LAW

The Social Security Act authorizes payment of Disability Insurance Benefits and
Supplemental Security Inowe to persons with disabilities. 42 U.S§8.401 et seq. (Title 1l
Disability Insurance Benefits), 13&t seq. (Title XVI Supplemerit&ecurity Income). The term

“disability’ is defined as an



[ijnability to engage in any substantial gainful activity by reason of
any medically determinable physical or mental impairment which
can be expected to result in deatr which has lasted or can be

expected to last for a continuougipd of not less than twelve (12)

months.

42 U.S.C.8§ 423(d)(1)(A) (Title 1), 1382c(3)(A) (Title XVI); 20 C.F.R.§§ 404.1505(a),

416.905(a); Barnhart v. Walton, 586S. 212, 214 (2002); Abltkv. Sullivan, 905 F.2d 918, 923

(6™ Cir. 1990).

The Commissioner has promulgated regulatieesting forth a fre-step sequential

evaluation process for evaluating a disability claim. ‘&®@luation of disability in generél20

C.F.R.§§ 404.1520, 416.920. In summary, thalexation proceeds as follows:

1) Is the claimant engagedsnbstantial gainful activity?

2) Does

the claimant have a medically determinable

impairment or combination of impairments that satisfies the
duration requirement and significantlynits his or her ability to
do basic work activities?

3) Does the claimant have an impairment that meets or
medically equals the criteria of a listed impairment within Appendix
1?

4) Does the claimant haveethiesidual functional capacity to

return to his or her past relevant work?

5) Does the claimant's residual functional capacity, age,
education, and past work experierad®w him or her to perform a
significant number of jobs the national economy?

Here, the ALJ denied Plaintif claim at the fifth step.

As previously mentioned, thppeals Council denied Plaintsfrequest for review of the

ALJ’s decision (Tr. 1-4).

Athat point, the AL$ decision became the final decision of the



Commissioner. 20 C.F.B§ 404.955(b), 404.981, 422.210(a); see 42 U.§4D5(h) (finality of
the Commissioner's decision).

Review by the Court is limited to determmgi whether the findings set forth in the final
decision of the Commissiner are supported Bgubstantial evidence42 U.S.C. Section 405(g);

Cotton v. Sullivan, 2 F.3d 692, 695 (6th Cir. 1998jyatt v. Secretary of Health and Human

Services, 974 F.2d 680, 683 (6th Ai892), and whether the correajdd standards were applied.

Landsaw v. Secretary of H&a and Human Services, 80B.2d 211, 213 (6th Cir. 1986).

“Substantial evidence exists when a reasonable mind could accept the evidence as adequate to
support the challenged conclusion, even if thatlence could supportdecision the other wal.

Cotton, 2 F.3d at 695 (quoting Casey v. Secraififealth and Human Serverices, 987 F.2d 1230,

1233 (6th Cir. 1993)). In reviewing a eafor substantial evidence, the Cotmtay not try the
casede novo, nor resolve conflicts in evidenceor decide questionsf credibility” Cohen v.

Secretary of Health and Human Services, B&d 524, 528 (6th Cir. 1992) (quoting Garner v.

Heckler, 745 F.2d 383, 387 (6th Cir. 1984)).

Plaintiff disagrees with Findg No. 4 which addresses thardhstep in the five step
sequential evaluation process (DN 16, Memoramdu Page 1). In Finding No. 4, the ALJ
determined that Plaintiff does not have an impairhoe combination of impairments that meets or
medically equals the severidf one of the listed impairments in Appendix 1 (Tr. 16).

At the third step, a claimamias the burden of demonstrating has an impairment that
meets or medically equals a listing in Apdex 1. See, 20 C.F.R8 404.1520(d), 416.920(d);

Burgess v. Secretary of Health and Human Ser835 F.2d 139, 140{&Cir. 1987). To meet a

listing in Appendix 1, the medicalecords regarding the impairment must satisfy both the



diagnosis and severitygaeirements for the listing. Social Security Ruling 96-5p; 20 C.F.R. 88

404.1525(d), 416.925(d); Hale v. Secretaf Health and Human Sesv, 816 F.2d 1078, 10836

Cir. 1984). If the impairment does not mee¢ theverity requirements of a listing, then the
Administrative Law Judge looks the opinions of the state agentyedical advisors and/or the
opinion of a testifying medical expert for guidance on the issue of whether the medical findings are
at least equal in severity and duration te lkisting findings. 20 C.R. 88 404.1526(a) and (b),

416.926(a) and (b); Social SedwyriRuling 96-5p;_Deters v. $eetary of Health, Educ. and

Welfare, 789 F.2d 1181, 1186"(&ir. 1986). A finding that a claiant meets or equals a listing
is dispositive of the case antherefore, reserved to the Admstrative Law Judge. Social
Security Ruling 96-5p.

It is well-established th&issues adverted to in a perfunctory manner, unaccompanied by

some effort at developedgamentation, are deemed waivedUnited States v. Layne, 192 F.3d

556, 566 (6th Cir.1999) (quoting McPherson videg, 125 F.3d 989, 995-96 (6th Cir.1997)); see

also Brindley v. McCullen, 61 F.3d 50809 (6th Cir.1995) (observing thgtv]e consider issues

not fully developed and argued to be waiVed.Here, Plaintiff disagres with Finding No. 4.
However, Plaintiff has not identified a specifisting in Appendix 1 and explained why he
believes the medical evidence shows he meetsnedically equalsthat listing (DN 16,
Memorandum at Pages 2-9). ThereforejrRiff's first claim is deemed waived.

Next, Plaintiff disagrees witRinding No. 5 which sets fdrtthe ALJ’s residual functional
capacity assessment (DN 16, Memorandum at Page 1). In Finding No. 5, the ALJ determined that
Plaintiff has the residual functioheapacity to perform less thanfull range of sedentary work

because he can only occasionatpop, kneel, crouch, crawl, amtimb ramps and stairs; he



should never climb ladders, ropes, or scaffoldgdreonly occasionally operate foot controls with
his bilateral lower extremities; and he shbuhvoid concentrated exposure to vibration,
temperature extremes and wetness (Tr. 16).

The residual functional capacitynfling is the Administrative Law Judgeultimate
determination of what a claimant can still do despis or her physical and mental limitations.

20 C.F.R. 88 404.1545(a), 404.1546, 416.945(a), 416.946& rdsidual functional capacity
finding is based on a consideration of medical sestatements and all ottevidence in the case
record about what a claimant can do despite limitations caused by his or her physical and mental
impairments. 20 C.F.R. 88 404.1529, 404.1545(a), 404.1546, 416.929, 416.945(a), 416.946;
Social Security Ruling 96-5p; Social SecurlBuling 96-7p. Thus, in making the residual
functional capacity finding the Administrative Law Judge must necessarily assign weight to the
medical source statements in the record and centid subjective allegations of the claimant and
make credibility findings. 20 C.F.R. 8®4.1527(c), 404.1529; Social Security Ruling 96-7p.

Here, Plaintiff challenges the ALJ’s findingsgarding the weight accorded to medical
source statements in the record and the créglilif Plaintiff's subjctive allegations (DN 16,
Memorandum at Pages 2-9). The undersignedfiwstl address Plaintiff's arguments regarding
the weight accorded to the medisalrce statements in the record.

The regulations require Admatrative Law Judges to evateaevery medical opinion in
the record. 20 C.F.R. §§ 404.1527(c); 416,92 (c)he process of assigning weight to medical

opinions in the record begins twia determination whether toségn controlling weight to the

! Effective March 26, 2012, the numbering oé ttreating physician rules changed. Section
416.927(d)(2) became 416.927(c)(2), and section 404.1527(d)(2) became 404.1527(c)(2).
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medical opinion of the treating source. 20 ®&. 88 404.1527(c); 416,927(c). If controlling
weight is not assigned to the treating s@8 opinion, the Administrative Law Judge must
consider the factors in paragraphs (c)(2)4688 404.1527(c) and 416.927(c) in deciding how
much weight to accord each of the medical apisiin the record, inclug the medical opinion
from the treating source.

The source of the medical opinion dictatesphocess by which the Commissioner accords

it weight. Gayheart v. Gomissioner, 710 F.3d 365, 376"(&ir. 2013). The regulations

indicate that treating source opinions must recé&eatrolling weight when two conditions are
met: (1) the medical opiniofis well-supported by medically acceptable clinical and laboratory
diagnostic techniquésand (2) the medical opiniofis not inconsistent with other substantial
evidence in ... [the] case recdrd20 C.F.R.§§ 404.1527(c)(2), 416.927(c)(2); Gayheart, 710
F.3d at 376. Notably, the Administrative Laudge must provide “gooaasons” for not giving
controlling weight to the opinions of the ttew source. _Gayheart, 710 F.3d at 377 (quoting

Wilson v. Commissioner, 378 F.3d 541, 54% (&r. 2004)).

If the Administrative Law Judge does not give the treating physsciaedical opinion
controlling weight,‘then the opinion is weighed based oa lgngth, frequency, nature, and extent
of the treating relationship, as well as the treating soute@rea of specialty and the degree to
which the opinion is consistenttiithe record as alwle and is supported bbglevant evidence.”
Gayheart, 710 F.3d at 376 (citing 20 C.RBRL04. 1527(c)(2)-(6)). Further, the Administrative
Law Judge must providgood reasorisfor the weight given to the treating physicgopinion.

20 C.F.R§ 404.1527(c)(2); Social Security Ruling 26: Gayheart, 710 F.3d at 376; Wilson, 378

F.3d at 545-546. Notablyjtlhese reasons must sipported by the evidence in the case record,



and must be sufficiently specific to make cléarany subsequent reviewers the weight the
adjudicator gave to the treating souscenedical opinion and the reasons for that weight.
Gayheart, 710 F.3d at 376 (o Social Security Ruling 96-2p, 1996 WL 374188, at *5 (Soc. Sec.
Admin. July 2, 1996)). “This procedural requiremefgnsures that the ALJ applies the treating
physician rule and permits meaningful review of the ‘Alapplication of the rulg. Gayheart,
710 F.3d at 376 (quoting Wilson, 378 F.3d 544).

Notably, medical opinions from examinirgnd non-examining physicians are “never
assessed for ‘controlling weight.” Gayhearf,07F.3d at 376 (citation omitted). Instead, the
Administrative Law Judge “weighthese opinions based on theasxning relationship (or lack
thereof), specialization, consistency, andpgortability...” Id. (citing 20 C.F.R. 8
404.1527(c)(2)). Further, other factors that tenslggport or contradict the medical opinion may
be considered in assessing the medical opiniGayheart, 710 F.3d at 376 (citing 20 C.F.R. 8§
404.1527(c)(2)).

Plaintiff argues the ALJ erred in discourgi the opinions of Dr. Popescu, a treating
specialist in internal medicine (DN 16, Memodam at Pages 4-10)Citing a letter, dated
August 5, 2011, and a Medical Source Statenoérbility To Do Work-Related Activities
(Physical), also dated August 5, 2011, Plaintifuss the opinions of Dr. Popescu are not vague
and conclusory as the ALJ indicated in thezidion (DN 16, Memorandumt Page 7; Tr. 343,
346-348). Plaintiff assestthat Dr. Popescu very clearlgdicated he suffers from diabetes
mellitus with diabetic neuropathy and skin/fotters and poor circulation (DN 16, Memorandum
at Page 5). Additionally, Plaiff asserts that Dr. Popescueally opined the amount of pain

Plaintiff suffered and the medicati® he takes on a regulbasis are the reasons for Plaintiff's



restrictions and inability to work (DNL6, Memorandum at Pages 5, 7; Tr. 343, 346-348).
Additionally, Plaintiff observes #t the second page of the Medical Source Statement is not
included in the administrative record (DN 16, Mearadum at Page 5). Plaintiff points out that
on the second page Dr. Papescu opined he is limited to sitting less than 6 hours in an 8 hour work
day (DN 16, Memorandum at Page 7 and ExhibRage 2). Plaintiff suggests this is why the
ALJ incorrectly found Dr. Popescu did not plaaey limitations on his ability to sit (DN 16,
Memorandum at Pages 5, 7; compare DNEMibit at Page 2 with Tr. 346-348).

Defendant argues the ALJ assigned little wetgtihe April 11, and August 5, 2011 letters
from Dr. Popescu because they were conclusatgsients that did not provide specific limits on
Plaintiff's ability to work and were not supped by detailed objective criteria and documentation
(DN 17, Memorandum at Page 8). Additionally f@edant asserts that Dr. Popescu’s opinion in
those letters about Plaintiff's ablilitp work is an issue reservetithe ALJ because such a finding
is case dispositive (DN 17, Memorandum at P&ge Focusing on the Medical Source Statement
dated August 5, 2011, Defendant contends subdtanidence in the record supports the ALJ’s
reasons for discounting theurfctional limitations expresde by Dr. Popescu (DN 17,
Memorandum at Pages 8-9). nkily, Defendant asserts beisa the ALJ found the objective
evidence did not support DPopescu’s limitations there wa® prejudice resulting from the
absence of Page 2 of the MediSaurce Statement in the recd2N 17, Memorandum at Page 8,
fn. 3).

The parties seem to be in agreement BratPopescu is a treagrnphysician within the
meaning of the regulations. In letters dia#goril 11 and August 5, 201Dr. Popescu expressed

opinions regarding Plaintiff's ability to woir. 300, 343). Additionally, on August 5, 2011, Dr.
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Popescu responded to a questiorabout limitations imposed Blaintiff's physical limitations
(Tr. 346-348; DN 16, Exhibit). The quemnaire is entitled“MEDICAL SOURCE
STATEMENT OF ABILITY TO DO WORK-RELATED ACTIVITIES (PHYSICAL)” (“MSS”)
(Tr. 346).
In the letter dated April 11, 2011, Dr. Pope®xpressed the following information and

opinions regarding Plaintiff:

Mr. Reddick has been my patient for sometime. He suffers from

uncontrolled diabetes mellitus, detic neuropathy, diabetic skin

ulcers as well as chronic pain.

He is currently using Bulin as well as othenedications in order to

control his glucose values/pain. Given these conditions he is

unable to engage img work related activity.
(Tr. 300).

In the letter dated August 5, 2011, Dr. Popepmovided the following information and

opinions about Plaintiff:

Mr. Rddick has been my patient feeveral years. He suffers from

longstanding, uncontrolled diabetes, high blood pressure, high

cholesterol, as well as depression. igl® quite a bit of pain given

the degree of diabetic neuropathy/chronic leg pain and suffers from

other complications of this skkase {poor circulation and foot

ulcers}.

Given the extent and severity of his conditions, he is unable to

engage in gainful activities. His pain/level of discomfort prevent

him from walking too far, sustaing any kind of effort for any

period of time.

He is on a large amount of mhieations including diabetic
medications, antihypertensives well as pain relievers.

(Tr. 343).

11



Dr. Popescu filed out all four pages of M8S (DN 16, Exhibit). Unfortunately, only the
first, third, and fourth pages of the completed348e in the administrative record (Tr. 346-348).
This means the second page is not part of th@raskrative record the AL considered when he
rendered his decision (Compare 346-348 withDN 16, Exhibit).

On the first page of the completed MSS, Dr. Popescu indicated Plaintiff is limited to
occasionally lifting and/or carrying less than 10 poufrégjuently lifting and/or carrying less than
10 pounds; and standing and/or walking less thaou®s in an 8-hour workday (Tr. 346). On the
third page, Dr. Popescu reporteattilaintiff is capable of fguently fingering and feeling but
limited to occasionally reaching in all direat® and handling (Tr. 347). Additionally, Dr.
Popescu indicated no limitations on Plaintiff swal/communicative abilitee(Tr. 347). On the
fourth page, Dr. Popescu indicated PIdilsti exposure to environmental limitations (e.qg.,
temperature extremes, noise, dust, vibratiomitity/wetness, hazards, and fumes) was limited

(Tr. 348). Additionally, Dr. Popescu providlethe following explanation for the above

limitations:
Mr. Reddick suffers from dm/diabetic neuropathy and other
complications of this disease (sKeet ulcers, poor circulation).
The amount of pain and the medsthkes on a regular basis are the
reason for the above restrictiomsd his inability to work.

(Tr. 348).

On the second page of the completed MSSPDpescu limited Plaintiff to sitting less than
6 hours in an 8-hour day (DN 16, Exhibit). Howe\bis page is not in the administrative record

considered by the ALJ.
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The ALJ provided a thorough summary of thedmal records received from Dr. Popescu
(Tr. 18-19). Additionally, the ALJ summarized tirst, third, and fourth pages of the completed
MSS (Tr. 19). Obviously, the ALJ could notnsmarize the second page because it is not in the
administrative record. The ALJ then commented as follows:

The undersigned notes Dr. Popescu did not limit the claimant’s
ability for sitting. The evidere, including the claimant’s
testimony, reflects that he castand/walk for brief periods
consistent with sedentary wodctivity. Additionally, there is no
evidence of upper extremity limitatais that would preclude lifting

up to ten pounds. Even the mostent treat [sic] records dated
July 12, 2012, noted that physical activity was limited due to
neuropathy in his feet with no upper extremity limits referenced
(Exhibit 15F).

(Tr. 19). At a subsequent point in the decision, the ALJ provided the following explanation for
the weight accorded @r. Popescu’s opinions:

The undersigned is unable to assign Dr. Popescu’s opinions any
significant weight, as his opiniois vague, generally conclusory,
and on an issue reserved to the Commissioner. The extent of the
claimant’s ability to perform workelated activity is not clear form

Dr. Popesu’s assessments. Hwoere the undersigned does note
Dr. Popesu did not limit the claiant’'s ability for sitting. The
evidence, including the claimanttestimony, reflects that he can
stand/walk for brief periods consistevith sedentary work activity.
Additionally, there is no evidee of upper extremity limitations
that would preclude lifting up teen pounds (Exhibits 3F, 9F, 10F
and 14F).

(Tr. 21).

The first two sentences in the above qugtachgraph address Dropescu’s letters dated
April 11 and August 5, 2011 (Tr. 21, 300, 343). those letters, Dr. Popescu merely opines
Plaintiff “is unable to engage” in “any work réda activity” and “gainfubctivities” (Tr. 300,343).

Unquestionably, these are vocational opinions and they are dispositive of the issue of disability, an

13



issue reserved for the Commissioner. Sdsedurity Ruling 96-5d,996 WL 374183, *2-5 (July

2, 1996); Landsaw v. Secretary of Hthaand Human Servs., 803 F.2d 211, 213 (4r. 1986).

While such opinions must not bestkgarded, they are not entitledcntrolling weight or to be
given special significance.__Id. Furthermorejthmer letter clearly indicates the extent of
Plaintiff's ability to perform work-related aeities such as liftinglarrying, standing and/or
walking, and sitting (Tr. 300, 343). Additionally, the ALJ is not bound by such conclusory
opinions from a treating source, especially vehes here, there is an absence of supporting
objective medical evidence. Landsaw, 803 F.2@18. In sum, the findings in the first and
second sentences are supported bgtsuntial evidence in the recaadd comport with applicable
law with regard to vocational opinions that are dispositive of the issue of disability.

The third through fifth sentences in the abgagagraph address limitations in the MSS
(Tr. 21, 346-348). Although the ALJ’s explanations hrief, he did find the restrictions in the
MSS are not consistent with Plaintiff's testimoaryd the treatment records (Tr. 21). Thus, the
ALJ expressed two good reasons for not accorttingtrolling weight to the medical opinions in
the MSS. 20 C.F.R§ 404.1527(c)(2), 416.927(c)(2); Gayheart, 710 F.3d at 376. Additionally,
these are two “good reasons” for assigning limitedyivetio the medical opinions in the MSS. 20
C.F.R.§ 404.1527(c)(2); Social Security Ruli®$-2p; Gayheart, 710 F.3d at 376; Wilson, 378
F.3d at 545-546. In sum, the ALJ’s findings netyag the weight accorded to each of Dr.
Popescu’s opinions are suppaortby substantial evidence itne record and comport with
applicable law.

As previously mentioned, the second pag#hefMSS was not in the record considered by

the ALJ. Therefore, the Court cannot consides gfage in determining whether the findings in

14



the final decision of the Commissioner are suppdiegdubstantial evidence in the administrative

record. 42 U.S.C. Section 405(g); ClineGommissioner of Social Security, 96 F.3d 146, 148

(6™ Cir. 1996); Cotton v. Sullivan, 2 F.3d 692, 695-698 (&r. 1993); Wyaltt v. Secretary of

Health and Human Services, 974 F.2d 680, 683 (4th1992). Howewe the undersigned can

consider this missing page for the limited pugosdetermining whether a prejudgment remand
is appropriate.

Pursuant to Sentence six4# U.S.C. Section 405(g), theo@t is authorized to order a
prejudgment remand for consideration of new anaderial evidence that for good cause was not

previously presented to the Commissioner. &IB6 F.3d at 148; Faucher v. Secretary of Health

and Human Services, 17 F.3d 171, 174-175Q#. 1994). When the Court issues a prejudgment

remand order, it does not addréilss correctness of the adnstrative decision.__Melkonyan v.
Sullivan, 501 U.S. 89, 98 (1991)‘Rather, the court remands because new evidence has come to
light that was not available to the claimanthet time of the administrative proceeding and the new
evidence might have changed the outcome of the prior proceedidg.

Evidence is considered “new” if it did nhexist at the time of the administrative

proceeding. _Ferguson v. CommissionéiSocial Security, 628 F.3d 269, 276"(6ir. 2010);

Sizemore v. Secretary of Health and Hun®erv's., 865 F.2d 709, 711tk6Cir. 1988) (per

curiam). Here, the second pagfehe MSS existed at the tinoé the administrative proceeding.
Thus, it would not be considered “new.”
Evidenceis considered‘materiat if there is a reasonablgrobability that a different

disposition would have resulted if the evidence been submitted during the original proceeding.

Ferguson, 628 F.3d at 276; Sizemore, 865 F.Zd At Here, the ALJ found the limitations that
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Dr. Popescu expressed on the first, third, andtiopages of the MSS were not consistent with
Plaintiff's testimony and the treatment records ¢ir). Arguably, if the second page of the MSS
had been in the record, the ALJ would have detie these two reasons to discount Dr. Popescu’s
sitting restrictions.  Additionally, the non-examining state agency medical consultant, Dr.
Gedmark, opined that Plaintiff is abledit about 6 hours ian 8-hour workddy(Tr. 117). This
sitting restriction is consistent with the evidence in the record and the ability to perform sedentary
work. Social Security Ruiig 83-10, 1983 WL 31251, *5 (1983) (ttang should generally total
approximately 6 hours of an 8-hour workday®pcial Security Ring 96-9p, 1996 WL 374185,
*3 (1996) (“[s]itting would generally total aboutt®urs of an 8-hour workday”). Thus, if the
second page of the MSS had been in the adtmaive record, the AL could have used Dr.
Gedmark’s slightly less restricgvsitting restriction, in conneoth with other evidence in the
record, to discount Dr. Popesc$igting restriction and to suppatfinding that Plaintiff has the
residual functional capacity to perform less thanladnge of sedentary work (Tr. 16). For these
reasons, the undersigned concludes the sittingatésh on the second page of the MSS is not
“material.”

Finally, “good causkis demonstrated by showing a reasonable justification for the failure

to acquire and present the evidence to the Adstnative Law Judge._ Foster v. Halter, 279 F.3d

348, 357 (8 Cir. 2001). Here, there i® way of determining why ¢éhsecond page i®t in the

2 Dr. Gedmark opined that Plaintiff can occasibnéft and/or carry 50pounds; frequently lift
and/or carry 25 pounds; stand and/or walk (with normal breaks) about 6 hours in an 8-hour
workday; and sit (with normal baks) for a total of about 6 h@um an 8-hour workday (Tr.
116-117). These exertional limitations are conststgth medium work activity (Tr. 116-117).
However, the ability to sit for a total of abouthéurs in an 8-hour workday is also consistent with
sedentary work activity. Social SedyriRuling 83-10, 1983 WL 31251, *5 (1983); Social
Security Ruling 96-9p, 1996 WL 374185, *3 (1996).
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administrative record. It could @ been the product of an ovesi by Plaintiff’'s counsel or a
mistake by a clerk with the State agency (Tr. 345-348). Regardiaintiff’'s counsel had the
opportunity to review the administive record prior téhe hearing but failed to notice the second
page of the MSS was missing (Tr. 32). Givlea circumstances, the undersigned concludes the
“good cause” requirement is not satisfied. Efere, the undersignezbncludes a prejudgment
remand, pursuant to sentence six of#43.C. § 405(g), isot appropriate.

Finally, Defendant asserts because thelemce did not support Dr. Popescu’s sitting
restriction there was nprejudice resulting from the absencetlis page in the record (DN 17,
Fact and Law Summary at Pagdr8,3). The undersigned agrees.

Next, Plaintiff challenges the ALJ’'s assignmefhiveight to the opirans of Dr. Storey, the
consultative examiner (Tr. 16, Fact and Law Sumnaafyages 7-8). Daifdant asserts that Dr.
Storey’s opinion, about Rintiff having a moderate to sevdevel of limitation in job-related
activities, is inonsistent with the doctor's own examation findings (DN 17, Fact and Law
Summary at Page 7).

The ALJ’'s summary of Dr. Stey’s report reads as follows:

In April 2011, Benjamin Storey, M.D., performed a consultative
medical evaluation. Dr. Storeyoted that according to the
claimant, he has impairment ofrfction secondary to diabetes and
diabetes related diseases. Heged his impairment was primarily
derived from a neurologic stannipt, and has developed over a
period of most of his lifetime.Musculoskeletal exam showed no
limitation in all extremities. He had healing ulcer scars along his
bilateral lower and upper extremities, but there was no evidence of
ulcers at the time of the examiima. Neurological exam revealed

4+ strength in all extremities, and 4+ grip strength. The claimant
had decreased sensation to pinprick in his bilateral feet and hands.

Dr. Storey opined that accordingttze claimant’s reported history,
physical exam findings andancillary data, he has a
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moderate-to-severe level of limitation in job-related activities
(Exhibit 4F).

(Tr. 18). Ata later point in thdecision, the ALJ gave the follavg explanation for the weight he
accorded to Dr. Storey’s opinion:

Little weight is given the opion of consultative examiner, Dr.

Storey, that the claimant has a made-to-severe level of limitation

in job-related activities. The claimant [sic] musculoskeletal exam

showed no limitation in all extretres. He had ulcer scars along

his bilateral lower and upper extremities, but there was no evidence

of ulcers at the time of the exam. Neurological exam revealed

some decreased sensation to pirkpinichis bilateral feet and hands,

but he had 4+ strength in all extremities, and 4+ grip strength. The

claimant’s upper extremity findingaere generally benign with

only limits with dexterity, but nobverly impacting his functioning

(Exhibit 4F).
(Tr. 21). The undersigned concludes that sulbstiaevidence in the oerd supports the ALJ's
findings regarding the weight emrded to Dr. Storey’s resttions. Additionally, the ALJ
weighed Dr. Storey’s opinion based on the examginmelationship, spediaation, consistency,
and supportability. _Gayheart, 710 F.3d3a6; 20 C.F.R. 8§ 404.1527%(2), 416.927(c)(2).
Further, the ALJ appropriately considered otfeators that tend to support or contradict Dr.
Storey’'s medical opinion. Gayheart, 7103d at 376; 20 C.F.R. 88 404.1527(c)(2),
416.927(c)(2). Therefore, the ALJ’s findings comport vaipiplicable law.

Next, Plaintiff argues the Al erred when he relied onetlopinion of J. Athy, Ph.D., a
non-examining State agency psychologist, to firsdd@pression was not a severe impairment (DN
16, Fact and Law Summary at Page 7). HRfhibelieves the findings of the consultative
examiner, Shirley Spence, Ph.D., show his demrssi severe and, asresult, contradict the
ALJ’s finding (DN 16, Fact and LaBummary at Page 7). Defendanntends there is no merit

to Plaintiff's argument becaud®r. Spence did not indicate any specific functional limitations
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related to Plaintiff's depression (DN 17, Fact and Law Summary at Pages 10-11). For this reason,
Defendant asserts the ALJ appropriately foundothieions of Dr. Spence dlinot contradict the
opinions of Dr. Athy (DN 17, Fa@nd Law Summary at Page 11).

In Finding No. 3, the ALJ determined Plaffii depression was a non-severe impairment
because it did not cause more than minimal lingtain his ability to perform basic work activities
(Tr. 14). In making this determination, the Alelied on Dr. Athy’sopinions regarding the
degree of functional limitation ithe four broad functional eas known as the “paragraph B”
criteria (Tr. 15-16, 21). Ironnection with Finding No. 5, ¢hALJ summarized the medical
opinions addressing Plaintiff's depression (I8, 20-22). Additionallythe ALJ made findings
regarding the weight he assignedtiose medical opinions (Tr. 16, 20-22).

In pertinent part, the AL3’'summary of the report from Dr. Spence reads as follows:

In September 2011, Shirley Spence, Ph.D., performed a consultative
psychological evaluation and diagnosed polysubstance abuse in
remission and major depressivesalider. Dr. Spence opined the
claimant's diabetes is chronic and until it is controlled, the
depression will be ongoing. Dr. Spence further reported that
during the interview, the claimant was able to understand and
remember instructions. His social interaction was limited because
of fear of getting involved in #hdrug culture, but no indication of
major issues in the social realnDr. Spence noted the claimant
responded to a normal workday setting, but complained of physical
issues that would have to be detaed by a medical specialist.
The claimant walked with a camlele to neuropathy in his feet and
legs, and he had sores on both leg$e described himself as a drug
addict and an alcoholic, and refeat he used drugs on his birthday

in June 2011, and again on July 4, 2011 (Exhibit 11F). The
undersigned notes the exacerbatioduly 2011, with “blackout”
followed what the claimant now admits was an episode of heavy
drug use, including meth.

(Tr. 20). The undersigneas reviewed Dr. Spencefsport and concludes the
ALJ provided an accurate summary (Tr. 20, 378-380).
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Dr. Athy reviewed the medical record, inding Dr. Spence’s report, and rendered an
opinion regarding the degree africtional limitation in the foubroad functional areas known as
the “paragraph B” criteria (T197-103). Dr. Athy opined that Ptdiff had mild restriction of
activities of daily living; mild difficulties in mataining social functioning; mild difficulties in
maintaining concentration, persistence or pauel Plaintiff has expeenced no episodes of
decompensation, of extended duration (Tr. 102). FurthetDy. opined the evidence did not
establish the presencetbe “C” criteria (Tr. 102).

In relevant part, the ALJ’s decision reads as follows:

State agency program psychologi&y Athy, Ph.D., reviewed the

objective medical evidence and opined the claimant does have an

affective disorder. When rated under the “B” criteria, the state

agency psychologist opined the claimant’s impairment causes only

“mild” limitations affecting his dailyactivities, soal functioning

and ability to maintain concentration, persistence or pace. There is

no evidence the claimant has ever had an episode of

decompensation, of extended duration, or that the “C” criteria is met

(Exhibit 8A/6).

The Administrative Law Judge is fully persuaded by the program

psychologist’s opinion, which is uantradicted by any treating or

examining source, including thapinion of consulting physician,

Dr. Spence, that the claimant’s physical complaints are his primary

problem (Exhibit 11F). Accordaly, the undersigned finds the

claimant's medically determinable affective disorder is

“non-severe”.
(Tr. 21). The undersigned hasvieved the record and conclglsubstantial evidence in the
record supports the ALJ’s fimijs regarding Dr. Athy’s opinion.Further, the ALJ’s findings
comport with applicable law.

Plaintiff also takes issue with the ALJ’s findis regarding the crediity of his subjective

complaints about pain and other symptoms. Ngtdthintiff's statement it he is experiencing
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pain or other symptoms will not, taken alone, ds&hlihat he is disabled; there must be medical
signs and laboratory findings whicshow the existence of a medical impairment that could
reasonably be expected to give rise to the paidvor other symptoms alleged. 20 C.F.R. 88
404.1529(a), 416.929(a). In determining whether a clatimaffers from debilitating pain and/or

other symptoms, the two-part test set fortlbumcan v. Secretary of Health and Human Serv's.,

801 F.2d 847, 853 (6th Cir. 1986), applies. Here, the ALJ appropriately considered whether there
is objective medical evidence of an underlyingdioal condition. Then the ALJ determined the
objectively established medical conditions are noswfh severity that they can reasonably be
expected to produce the alleged disabling pathather symptoms (Tr. 20-21). Id. Because the
reported pain and other symptoms suggested impaits of greater severitigan can be shown by
objective medical evidence, the ALJ appropriatagsidered other information and factors which
may be relevant to the degree of pain ameosymptoms alleged20 C.F.R. 88 404.1529(c)(3),
416.929(c)(3).

The ALJ found from the medical record aRtintiff's testimony that Plaintiff does not
suffer pain to the extent he testified. Irethbsence of detailecbrroborating evidence of
Plaintiff's subjective complaints, it becomes theydaftthe ALJ to resolve the issue of Plaintiff's
credibility. Because tolerance of pain and ofygnptoms is a highly individualized matter, and
a determination of disability based on pain depends, of necessity, largely on the credibility of the
claimant, the conclusion of td_J, who has the opportunity to abse the claimant's demeanor,

"should not be discharged lightly." HoustorSecretary of Healthral Human Serv's., 736 F.2d

365, 367 (6th Cir. 1984) (citing Beavers v. Secretary of Health, EdddNaifare, 577 F.2d 383

(6th Cir. 1978)). The undersigned concludbat the ALJ's findings regarding Plaintiff's
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credibility are supported by substel evidence and fully compontith applicable law, including
the regulations for evaluatinggsultative and treating physiciardpinions and pain.__See 20
C.F.R. 88 404.1519a-p, 404.1527, 404.1529, 416.919a-p, 416.927, 4416.929.

Additionally, there is no merit to Plaintiffassertion that the ALJ impermissibly issued a
medical opinion (DN 16, Fact and Law Summary at Pages 7, 8). The ALJ reviewed the medical
evidence in the record and assigned weighthto medical opinions. In light of the weight
assigned to the medical opinioitsywas appropriate for the Alid make the following finding in
the context of addressing Plaffis subjective statements abaosgverely limited daily activities:

Secondly, even if the claimant’'sifjaactivities are truly as limited
as alleged, it is difficult to attriie the degree of limitation to the
claimant’s medical condition, as opposed to other reasons, in view
of the relatively weak medical evidence and other factors
discussed in this decision.
(Tr. 17) (emphasis added). Inasmuch as therAlidd on medical opinions tme record to make

this finding there is no basfer Plaintiff's claim that the ALJ rendered a medical opinion. Cf.

Nguyen v. Chater, 172 F.3d 31, 35'@ir. 1999) (the Administratiy Law Judge interpreted raw

medical data in functioning terms and no medagahion supported that deteination); Clifford
v. Apfel, 227 F.3d 863, 870 {7Cir. 2000) (the Admmiistrative Law Judge substituted his own
judgment for a physician’s opinionitivout relying on other medicavidence or authority in the

record); Rohan v. Chater, 98 F.3d 966, 968 Cir. 1996) (the Administrative Law Judge

succumbed to the temptation to play doctod amake his own independent medical findings);

Lennon v. Apfel, 191 F.Supp.2d 968, 977 (W.D. Tenn. 20d&) Administrative Law Judge gave

into the temptation to play doctor when Ineade functional findings based on his own

interpretation of the é&ating physician’s findings).
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Next, Plaintiff disagrees withinding No. 9 (DN 16, Facha Law Summary é®ages 1-2).

Finding No. 9 reads as follows:

Transferability of job skills is not material to the determination of

disability because using th#&ledical-Vocational Rules as a

framework supports a finding thatetlclaimant is “not disabled,”

whether or not the claimant hasnsferable job skills (See SSR

82-41 and 20 CFR Part 404, Subpart P, Appendix 2).
(Tr. 22) (emphasis in original text). NotabBiaintiff has not explaircewhy he disagrees with
Finding No. 9 (DN 16, Fact and Law Summary Pafel0). It is wh-established thatissues

adverted to in a perfunctory manner, unaccompiibyesome effort at developed argumentation,

are deemed waived. United States v. Layne, 192 F.3d 556, 566 (6th Cir.1999) (quoting

McPherson v. Kelsey, 125 F.3d 989, 995-96 (6th10D7)); see also Brindley v. McCullen, 61

F.3d 507, 509 (6th Cir.1995) (observing tHat]le consider issues néilly developed and argued
to be waived). Inasmuch as Plaintiff has adverted to the issue in a perfunctory manner, with no
supporting argument, the claim is deemed waived.
Next, Plaintiff disagrees witRinding No. 10 (DN 16, Faeind Law Summary at Pages 2,

8-9). Finding No. 10 reads as follows:

Considering the claimant’s ageducation, work experience, and

residual functional capacity, there gobs that exist in significant

numbers in the national economy that the claimant can perform (20

CFR 404.1569, 404.1569(a), 416.969, and 416.969(a)).
(Tr. 22). Plaintiff disagrees with this findifgecause the vocational expert opined there is no
work Plaintiff can perform based on the limitatianghe fourth and fifth hypothetical questions
(DN 16, Fact and Law Sumary at Pages 8-9; citing Tr. 67-69)Plaintiff indicates these two
hypothetical questions are based on limitationsesgad by his treating specialist, Dr. Popescu

(DN 16, Fact and Law Summary Bages 8-9). Defendant argues the ALJ discounted the
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limitations set forth in the fourth and fifth hypotheticals and, theretbe= ALJ appropriately
rejected the vocational experresponse to those questioN(17, Fact and Law Summary at
Pages 11-12). The undersigned agrees with Defendant.

At the fifth step, the Comissioner has the burden of rdenstrating there exist a
significant number of jobs in the local, regibread national economies that the claimant can
perform, given his or her residufunctional capacity, &) education, and past work experience.

20 C.F.R. 88 404.1520(a)(4)(v) and (g), 416.920(a)(4)(v) and (g)n AleCalifano, 613 F.2d

139, 145 (6th Cir. 1980); Wyatt v. SecretaryH#alth and Human Services, 974 F.2d 680, 684

(6th Cir. 1992);_Moon v. Sullivan, 923 F.2d 78, 1181 (6th Cir. 1990). When a clainiant
age, education, previous work experience and residual functional capaicityde with all of
the criteria of a particular Grid Rule inppendix 2 of the regulationgeferred to as the
medical-vocational guidelines, ghCommissioner may rely on th&rid Rule to meet this

burden. 20 C.F.R. §8 404.1569, 416.969; Grid Rule 200.00; Born v. Secretary of Health and

Human Services, 923 F.2d 1168, 1174 @@r. 1990):Moon v. Sullivan, 923 F.2d 1175, 1181

(6™ Cir. 1990). However, if a claimdatage, education, previous skaexperience and residual
functional capacity do not coird® with all the criteria of a particular Grid Rule, the
Commissioner is limited to using the Grid Ralge a framework in the decision making process
and must make a non-guideline determination dbasethe testimony of a eational expert. 20

C.F.R. 88 404.1566(e), 416.966(e); BoB23 F.2d at 1174; Varley v. Secretary of Health and

Human Services, 820 F.2d 777, 779 @Gir. 1987); Kirk v. Secretry of Health and Human

Services, 667 F.2d 524, 531, 535" (6ir. 1981), cert. denied, 461 U.S. 957 (1983). For

example, if the claimant suffers from aneetional and a non-exertional impairment then the
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Grids may be used only as a framework to pevguidance for decisianaking. 20 C.F.R. 88
404.1569a(d) and 416.969a(d);20 C.F.R. Part 80#part P, Appendix 2, 8 200.00(e); Abbot v.

Sullivan, 905 F.2d 918, 926-927"(6Cir. 1990); Cole v. Secretary of Health and Human

Services, 820 F.2d 768, 771‘h(€ir. 1987); Kirk v. Secretary of Health and Human Services,

667 F.2d 524, 528-529{&Cir. 1981).

Here, at the fourth step the ALJ foundaiRtiff's impairments impose exertional and
non-exertional limitations (Tr. 16). Therefore tla¢ fifth step, the ALJ followed the applicable
law when he used the Grids only as a framdwn the decision making process and made a
non-guideline determination basedtbe testimony of a vocationakpert (Tr. 22-23). Further,
the vocational expert's testimony constitigestantial evidence to support the Alfinding that
Plaintiff is capable of perfoming a significant number obps existing in the Kentucky and

national economies (Tr. 22-23), Bradford v. &¢ary, Dep't. of Health and Human Serv's., 803

F.2d 871, 874 (6th Cir. 1986) (per curiam), becahsesocational expert’s testimony is based on
the second hypothetical question which accuratetirayed the limitations imposed by Plaintiff's

impairments (Tr. 16, 64-67) Varley v. Secretary of Healdnd Human Serv's., 820 F.2d 777, 779

(6th Cir. 1987). In sum, Findg No. 10 is supported substantial evidenda the record and
comports with applicable law. Further, contragyPlaintiff's contention, the vocational expert’s
responses to the fourth and Hiftypothetical questions do not cohgt substantleevidence to
support the ALJ’s finding at theftih step because those hypotbatiquestions portray physical
and mental limitations the ALJstounted at the fourth step.

Finally, Plaintiff disagrees ith Finding No. 11 (DN 16, Fa@nd Law Summary at Page

2). There is no merit to Plaintiff’'s positidmecause substantial evidence supports the ALJ’s
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findings at all five steps in treequential evaluation process. sbim, substantial evidence in the

record supports Finding No. 11.

ORDER

IT ISHEREBY ORDERED that the final decision of (hCommissioner is AFFIRMED.

This is a final and appealable Or@erd there is no just cause for delay.

H. Brent Brennenstuhl
United States Magistrate Judge

August 12, 2014

Copies: Counsel
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