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UNITED STATESDISTRICT COURT
WESTERN DISTRICT OF KENTUCKY
OWENSBORO DIVISION

CIVIL ACTION NO. 4:14-cv-00057-JHM

MARTHA MITCHELL PLAINTIFF

V.

CARHARTT, INC. DEFENDANT/
THIRD PARTY PLAINTIFF

V.

QUEST DIAGNOSTIC CLINICAL THIRD PARTY DEFENDANT

LABORATORIES, INC.

M EMORANDUM OPINION AND ORDER

This matter is before the Court @efendant’s Motiorfor Summary JudgmerfiDN 42].
Fully briefed, this matter is ripe for decisiofor the following reasws, Defendant’'s Motioris
GRANTED.

| . BACKGROUND

On May 9, 2014, Plaintiff Marth Mitchell filed her @mplaint in Hopkins County
Circuit Courtalleging claims of negligence and failure to warn againseint Carhartt, Inc.
(Def.’s Mem. Supp.Mot. Summ. J. [DN 421] at 5-6.) Defendantsuccessfully removethe
action to this Courpursuant to 28 U.S.C. § 1332(a)d.(at 6.) Plaintiff’'s action stems from an
incident that occurred at Defendant’s facilityHanson, Kentucky.ld. at 1.)

Defendant contracted with Quest Diagnostic Laboratories (hereinafteestQuto
provide health screenings fDefendant’'semployees at a health fair between August 5, 2013 and
August 8, 2013.(Id. at 2.) Quest thercontracted withPlaintiff and her sigr, Mayme Downs

(hereinafter “Downs”)to conduct the screenings Defendant’s facility (Id.) Onthe morning
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of August 5, 2013, Plaintiff and Dowrigst arrived at Defendant’s facility arehteredthrough
the left set of double doors at the front emce' (Downs Dep.[DN 42-3] at 35.) That
afternoon Plaintiff and Downs exited the facility for lunch, through the right of the tete of
double doors (Id. at 41242.) Upon returning from lunch, Plaintiff and Dowiegntered through
the leftset ofdoors. (Id. at 46.) And, followingthe afternoon shift, Plaintiff and Downs once
again exitedout the right set ofloors. [d. at 49.) Plaintiff and Downdraveled together each
time, walked facing forwardandhad no trouble usinthese doors duringng of thesdour trips.
(Def.’s Mem. SuppMot. Summ. J. [DN 42] at 2-3.)

On August 6, 2013, Plaintiff and Downs returned to Defendant’s facility for the second
day of the health fair.(Id. at 3.) They followed the same pattern as the first day: together they
entered facdorwardthrough the left set aloors twice, and #y exited fae-forward through the
right set ofdoors twice. Ifd.) They experienced no problems while using these doorw&y3. (

On August 7, 2013, Plaintiff and Downs orggain returned to Defendant’s facility to
conduct additionahealth screenings(ld.) Togethey faceforward, and with no problems, they
entered through the left set @bors in the morning, exited through the right sedladrs before
lunch, and enterethrough the left set aloors after lunch.(ld.) At the end of the day, Downs
visited the restroom while Plaintiff exited the facility witkllow QuestemployeeJennypher
Williams (hereinafter “Williams”) (Id.) As she approacheatie doorway, Plaintiff was pulling
medicalequipment on wheels behind hefld. at 4) As she gotcloser tothe rightmostdoor,
Plaintiff turned around to face the inside of the facility and pushed the doomtylernwalking

backwards. (1d.) Williams testifiedthat & Plaintiff pushed the dooopenwith her backthe

! When inside Defendant’s facility, looking at the doors in questioere is a set alouble doors to the left and
another set to the rightThey arenext toeachother,and within each set of double doors is also stidct left door
and right door For the purposes of this Opinion, all references to the deitirbe to the doors at thentrance of
the facility and will befrom the perspective of someone insitdehe facility lookingdirectly at the doors.



door matjammedunder the bottom of the do@nd buckledwhich then caught the back of
Plaintiff's foot as she was walking backwarded causeder to fallin the doorway (Id.)
However, Williams, pullig a larger carbf supplies,exited faceforward out the left door at
virtually the same time as Plaintlfut did not fall over the buckled matd.j

On August 8, 2015, Plaintiff returned to Defendarfégility, and sheentered facig
forward throughthe left set ofdoors in the morning before the fair and exited facing forward
through the righset ofdoors (the same doors through which she fell the day @tidne close of
the fair around lunch time(ld. at 3-4.) Plaintiff and Downs didhot haveanyproblems passing
through the doorways on the fourth dad.) Downs further testified that Plaintiff would take
occasional'smoke breaks'throughout theentirety ofthe health fairprobably using the same
sets of doors. (Downs DejipN 42-3] at50.)

Additionally, Williams testified that she never witnessed the o@thingon the door
and buckling at any other time duritige health fair (Williams Dep. [DN 424] at 40.) Eugene
Summers (hereinafter “Summers”), the Distribution Operations MaretgDefendant’s facility
and Brenda Hart (hereinafter “Hart”), the Safety Programs SpeécaliBefendant’s facility,
similarly testified that during their respective twelve ardhalf yeas and seven years of
employmentneither hadeverseen or heardf anyone else falling at thenteances or exits of
Defendant'sbuilding. (Summers Dep. [DN42-5] at 23; Hart Dep. [DN 42-6] at 43.)

Defendant notes thaith Plaintiff and Defendant kia enlisted expert®or this action
Plaintiff's expert, Anthony PEhlers (hereinafter “Ehlers’) a licensedprofessional engineer,
made no definitive determinations his report (Ehlers Report [DN 38].) From the
surveillance videokEhlersfound that the mat “appear[etd] be rather lightweigkitand it seemed

to beflexible, as it “slid and buckled rather easily.ld.(at 3-4.) Ehlers’ findings were limited



as he did not examine the mat, butdie statethat testing, inspection, or a site review could
provide more a more concrete analydiil. at 4.) Defendant’s expert, Lori L. Cofhereinafter
“Cox"), alicensed professional engineer, did have a chance to inspect the mat in qué&ssion.
Report[DN 36-1] at 8.) She determined that the mat complied Wighstandards of the National
Floor Safety In8tute, as it was suited for medium to high traffic, was of substantial weight, and
was designed for outdoor usdd.(at 8.) Bothexpertsagreedhat the matausedPlaintiff’s fall.
|l. STANDARD OF REVIEW

Before the Court may gnéda motion for summary judgment, it must find that there is no
genuine dispute as to any material fact and that the moving party is etdifledgment as a
matter of law. Fed. R. Civ. P. 56(a). The moving party bears the initial burden of suetiéyi
basis for its motion and identifying that portion of the record that demonstratdsstrea of a

genuine issue of material facCelotex Corp. v. Catrett, 477 U.S. 317, 322 (1986). Once the

moving party satisfies this burden, the franving party tereafter must produce specific facts

demonstrating a genuine issue of fact for tridahderson v. Liberty Lobby, Inc477 U.S. 242,

247-48 (1986).
Although the Court must review the evidence in the light most favorable to the non
moving party, the nomoving party must do more than merely show that there is some

“metaphysical doubt as to the material fact8atsushita Elec. Indus. Co., Ltd. v. Zenith Radio

Corp, 475 U.S. 574, 586 (1986). Rule 56(e) “requires the nonmoving party to go beyond the
pleadngs” and present some type of evidentiary material in support of its podiiglotex 477
U.S. at 324. From there, thenon-moving party has an affinative duty to direct the coust’
attention to those specific portions of the record upon which it seeks to rely t® @rganuine

issue of material fact.”In re Morris 260 F.3d 654, 655 (6th Ci2001) seeFed. R. Civ. P.



56(c)(1) “The mere existence of a scintilla of evidencsupport of the [nomoving party’s]
position will be insufficient; there must be evidence on which the jury couldnehly find for
the [normoving party].” Anderson 477 U.S. at 252.Overall, “if the evidence is merely
colorable or is not significantly probative, summary judgment may be graritecat 249.
[11. DisCUussION

In Kentuckypremises liability actions, the burdeof proof for summary judgment are
contextually nuancedOnce the moving party meats initial burden, and when the naonoving
party is a business inviteas isthe caséhere the nommoving partymust prove three things in
order to survive a summary judgment motion:

(1) he or she had an encounter with a foreign substance or other dangerous

condition on the business preses; (2) the encounter was a substantial factor in

causing the accident and the customenjuries; and (3) by reason of the presence

of the substance or condition, the business premises were not in a reasonably safe

condition for the use of business ite8s.

Martin v. Meckenhart Corp., 113 S.W.3d 95, 98 (KR@03). If the noamoving party does

satisfyall three prongs, thebtirden of proof would then shift to [the moving patiy]establish
that even in the face of a dangerous condition, it still ésexicreasonable care and was not

negligent in maintaining its premisésRoberts v. Jewish Hosp., Inc., No. 2602A-001182-

MR, 2013 WL 5048294, at *3 (Ky. Ct. App. Sept. 13, 2013ne last shift derives from the
premise thatd possessor of larfths a dty to maintain reasonably safe premises for its patrons.
This duty involves the responsibility to ‘discover unreasonably dangerous conditions amdthe la

and either correct them or warn of themDick's Sporting Goods, Inc. v. Weph13 S.W.3d

891, 897 (Ky. 2013)quotingKentucky River Med. Ctr. WicIintosh 319 S.W.3d885, 388(Ky.

2010).



To survive summary judgment pédartin, the plaintiff must first establisithat a
dangerous conditiorexisted at the time of the fall According to Kentucky caséaw, “a
commercial grade safety mat properly placed on a floor, in and of itself, is ademgerous

condition” Roberts 2013 WL 5048294, at *3 (citing Bartley v. Educ. TrainingsSync., 134

S.W.3d 612, 614 (Ky. 2004); Robinson v. Sw. Bell Tel.,@67 N.E.2d 793, 796 (lll. App. Ct.

1960) (noting that “the use of ordinary floor mats to assist pedestrians is peregsonable,

and the fact that a person trips on one of them is no evidence of nedljgerintiffs are
typically required to showsome “imperfection, defect, or dangerous condition,” like a
particularly hazardou&defect in the rug, any overlapping of rugs, or anything more than the

mere fact there was a rug or mat on the flodd. at *3-4 (citing Leach v. Sibley, Lindsay &

CurrCo., 15 N.Y.S.2d 287, 28&ty Ct. 1939). A plaintiff could alsoshowthat the “mat was
frayed, askew, concealed, inappropriate or inadequate for its intended purgdset *3.
Without evidence of a dangerous condition, a defendant cannot bedidéd &s “[tlipping or
slipping of itself is not enough to establish an unsafe conditidd. at *4 (citing Leach 15
N.Y.S.2dat 288.

For example, irBartley, upon whichPlaintiff heavily relies,a student caught her foot

underneath a carpe¢mnant that was used as a floor runner at the defendant’s school, causing

her to trip and sustaimjuries Bartley v. Educ. Training Sys., Inc., 134 S.W.3d 612, 613 (Ky.
2004). The Supreme Court of Kentucky found that the carpet runnas ‘ot a speally
designed and produced carpet runner for commercidl aset “was only a carpet remnant left
over from the waklto-wall carpeting” and “lackegroper edging and backing materialld. at
615. Therefore, “a reasonable infererjceuld] be drawn that the carpet runner constituted an

unsafe conditiohasto preclude summary judgmenid. Moreover, summary judgment cannot



be granted wheRlaintiff's evidenceestablishes question with respect the dangerousness of

the mat. SeeStelly v. Dolgencorp LLC No. CIV.A. 6:14CV694, 2015 WL 5016488&} *5

(W.D. La. Aug. 21, 2015) (denying summary judgment because surveillance video shewed t
mat was'misplacedjn that a portion of it appear[ed] to be pushed up against the threshold of the
entrarce to the store,” the store employee recognized the wind blew the mat askewlyegat

store owner complained to manufacturer of the rugs about them slip@ag)izzi v. Tops, Ing.

244 A.D.2d 1002(N.Y. App. Div. 1997) (denying summary judgment bese plaintiff
establishedthat the mat buckled on several occasions each day as customers entered store and
as employeesyshed shopping carts into store; dnat the store manager was aware that the mat

buckled each day and that the buckling constitatétppinghazard); Cook v. Food Lion, Ing.

491 S.E.2d 690, 69Zt. App. 1997)finding whether the mat constituted a dangerous condition
was for he jury becausttestimony of. . . proffered witnesses indicated the mats had a tendency
to wrinkle, creating a dangerous condition,” d@ine defendant “was aware of the tendéhcy
Contrastingly, in Robertghe plaintiff was visiting a friend at the hospital when her foot
caught on a safety mat near a revolving exit door, causing her to fall into the desuffendn
injury. 2013 WL 5048294, at *1The plaintiff presented no evidence to show the condition of
the mat or to prove that it was somehow defective or dangeldust *4. She “established only
that there was a safety mat on the fljo@nd,with no further evidence of a dangerous condition,
she could not prevail “under any circumstancdd.” Courts have long held that whaplaintiff
fails to showsufficient evidence as tihne dangerous condition of the mat in question, he cannot

prevail against a motion for summary judgme8eePorges v. WaMart Stores, Ing.No. 09 C

3705, 2011 WL 939922, at *9 (N.D. lll. Mar. 15, 20Xfiyling that because of heinability to

demonstrate that the mat she tripped on was defective, poorly maintained, gemtggli



installed” plaintiff's “failure to show that Sams’ Club placed the floor mategligenty in the

vestibule [wasffatal to her clairf); Harrison v. The Pantry, Inc., No. 1:@V-318, 2005 WL

2671244, at *3 (E.D. Tenn. Oct. 19, 2005) (noting that though the plaintiff lamented the
inadequateness of the floor mats in her brief, stating she knew thérats couldold over,”
she offered no proof, in affidavits or depositions, the floor mat was in poor condition or

constitutel a dangerous condition); Washington v. J.D. Royer Wholesale Florist, 620 S.E.2d 626,

627 (Ga. App. 2005 grantingsummary judgment for defendant becausere was no evidence
that the mat demonstrated aeyndency to get caught on store’s door and turn up or otherwise
presented any hazard before the moment when patron pushed the d&pr open

Here, Defendant’s Motionfor Summary ddgmentmeets its initial burden, thuthe
burdenof proofshiftsto Plaintiff. UnderMartin, Plaintiff must first show thathe encountered a
dangerous condition, 113 S.W.3d at 98, and it is her affirmative duty to direct the court to
specfic facts and evidence testablish that question ofdct remains regarding the dangerous
condition of the mat Morris, 260 F.3d at 655. Though Plaintiff states thajuestios of fact
exist, Plaintiff's Responséacks the hallmarlof a successful actp such asa showing that the
mat in question was somehow improperly suited for its use, that witnesses oftieihsekie or
that it was negligently misplaced.

In her ResponseRlaintiff merely alleges that'whether the maintenancezondition or
placement of the matreated a dangerous conditioemairs in disput¢ yet shedoes not
elaborate on this assertion(Pl.’s Resp. [DN 45] at 4.)The only factual contention Plaintiff
makes in her Response regarding the state of the mat is that iinveasiSibly worse condition
than all of the other mats on the premisesd. &t 8.) But, thisssertionn Plaintiff's brief alone

cannotcreatea genuine issue of fattecause Plaintiff does not point to any evidence in the



recordto supportit. This Court ‘is not required to speculate on which portion of the record the
nonmoving party relies, nor is it obligated to wade through and search thereoire for some

specific facts that nght support the nonmoving parsytlaim.” InterRoyal Corp. v. fonseller

889 F.2d 108, 111 (6th Cir. 1989T herefore, simply stating that questions of fact remain, yet
failing to point to any supportive evidenaeill not preclude summary judgment becausesit
not sufficient for a party to mention a possible angat in the most skeletal way, leaving the

court to. . . put flesh on its bonés McPherson v. Kelsey, 125 F.3d 989, 996 (6th Cir. 1997)

(citations omitted).

The evidence that Plaintitftilizesin her Response doestrahow a genuine issue of fact.
She providesxcerpts from severalepositions, including those &Villiams, Summers, and
Hart; yet, not one oéither party’sexhibits establisheshat the mat was somehow defective or
hazardous. In fact, all the testimory in the record corroborates the fact that Plaintiff had no
trouble walking over the mats in Defendant’s doorways eleven times in the tlyscleafare and
including the day of the fall, two timem the day after the fall, or at any other tinummers
and Hart in their longeanure as Defendant’s employees had never once seen anyone else trip
over the mat or the mat bunch under the dobrappears that there is no genuine dispute of
material fact regarding the maintenance, condition, or placement ofahes Plaintiff provides
no evidence to address these issues, and all other evidence demonstrates thgpdbedmad
threat of harnf.

Further, Plaintiffhas procuredhlers expert report which statesthat thoughhe never

examined the mait appeaed lightweight andflexible. Plaintiff ultimately does not even cite to

2 plaintiff additionally alleges that questions of fact remain regardie@timership and identity of the mat, as two
mats were pleed outside Defendant’s facility at the time of the fall and Plaintiff isnenas to which she tripped
over. Plaintiff contends that these facts are material to deciding negligends taffe. Ultimately, the ownership
of the mat does not prove or disprove negligence, but rétiediability of parties And, the identity of the mat
matters not whePRlaintiff has failed to allege a dangerous condition in regards to aty ma



this report as evidenda her Response, and it is not the Court’s dutyde it to construct an
argument for her.Regardles®f Plaintiff's use of it thereportalone does ngbrovide enough
evidentiary suppotto preclude summary judgmenit does not address questions concerttieg
maintenance, condition, and placement of the mhitch Plaintiff alleges are in disputandit is

formulated wholly on “speculation and supptien,” which “are insufficient to justify a

submission of a case to the jury O'Bryan v. Cave, 202 S.W.3d 585, 588 (Ky.

2006) seeKochins v. LindepAlimak, Inc., 799 F.2d 1128, 1134 (6th Cir. 1986¢e alsd&night

v. U.S. Fire Ins. Co., 804 F.2d 9, 12 (2d Cir. 1986).

Overall,Plaintiff’'s bald andconclusory statementhat questions of facemainregarding
the dangerous condition of mat anesupported byvidence in the recoradneaning she cannot
survive Defendant’s Motion for Summary Judgme8te Roberts 2013 WL 5048294, at
*4; Porges 2011 WL 939922, at *9Harrison 2005 WL 2671244, at *3yWashington 620
S.E.2d at 627 Because Plaintifhas failed in her affirmative duty to point to specific facts and
evidenceper Rule 56, she has failed tordenstratean issue related to tltangerous condition of
the matunderMartin.® For this reason, Defendant’s Motion for Summary Judgment is granted.

V. CONCLUSION
For the reasons set forth aboV&, 1S HEREBY ORDERED that Defendant’sMotion

for Sumnary Judgment [DN 424s GRANTED.

Joseph H. McKinléy; Jr., Chief Judge
United States District Court

November 2, 2015
cc: counsel of record

% In the pleadingsboth Plaintiff and Defendant spend considerable amounts of time disgubs “open and
obvious doctrine. Because Plaintiff cannot satisfy the first prong of Martin test, the“open and obviols
doctrine is moot for this action, as it would be aggbleonly if Plaintiff had met all three prongs bfartin.
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