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UNITED STATESDISTRICT COURT
WESTERN DISTRICT OF KENTUCKY
OWENSBORO DIVISION
CIVIL ACTION NO. 4:14CV-00059-HBB

JUSTIN WAYNE COONEY PLAINTIFF

VS

CAROLYN W. COLVIN, Acting
Commissioner of Social Security DEFENDANT

MEMORANDUM OPINION
AND ORDER

BACKGROUND

Before the Court is the complai(®N 1) of Justin Wayne CooneyRlaintiff”) seeking
judicial review of the final decision dhe Commissioner pursuant to 42 U.S$@05(g). Both
the Plaintiff (DN 13, 14) an®efendant (DN 19) have filka Fact and Law Summary.

Pursuant to 28 U.S.C. 8§ 636(c) and Fed.REEiv3, the parties have consented to the
undersigned United States Magistrate Judge cdimdu@ll further proceedings in this case,
including issuance of a memorandum opinion andyesf judgment, withdirect review by the
Sixth Circuit Court of Appealsn the event an appeal ided (DN 11). By Order entered
September 4, 2014 (DN 12), the parties were notifiatioral argumentsould not be held unless

a written request therefor was fileddagranted. No such request was filed.
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FINDINGS OF FACT

On March 4, 2013, Plaintiff prettively filed applications for Disability Insurance
Benefits and Supplemental Security IncoBenefits (Tr. 12, 217-223, 224-230, 258). Plaintiff
alleged that he became disabled on May 18, 2012 rasult of bipolar disorder, stomach ulcers,
ulcerative colitis, depression,eart problems, and Attention fi@t Hyperactivity Disorder
(ADHD) (Tr. 12, 217, 224, 257, 262, 263). Admingive Law Judge Kevin R. MartiriALJ")
conducted a hearing on January 9, 2014, in Evaaswidiana (Tr. 12, 29-31). Plaintiff was
present and represented by attorney Austin Fuel®(Tr. 12, 29-31). Alo present and testifying
was Lisa A. Courtney, an impaitieocational expert (Tr. 12, 29-31).

In a decision dated January 28, 2014, the ALJ evaluated this adult disability claim pursuant
to the five-step sequential evaluation processnuigated by the Comssioner (Tr. 10-22). At
the first step, the ALJ found Plaintiff has not egg@ in substantial gairifactivity since May 18,

2012, the alleged onset date (Tr. 14). At theosd step, the ALJ determined that Plaitstiff
history of ulcerative colitis; bigar disorder; panic disorder; gesaumatic stress disorder; and
ADHD are“severé impairments within the meaning of thgutations (Tr. 15). At the third step,
the ALJ concluded that Plaintiffoes not have an impairment or combination of impairments that
meets or medically equals one of theéddsimpairments in Appendix 1 (Tr. 15).

At the fourth step, the ALDbtind Plaintiff has the residualrictional capacity to perform
less than a full range of medium work becausenay understand, remember, and carry out simple
instructions in work settings requiring no more than occasional interaction with supervisors and
coworkers and no more than inandal interaction with the publi€Tr. 17). Further, the ALJ

found Plaintiff has no past relevant work (Tr. 21).



The ALJ proceeded to the fifth steghere he considered Plaintdfresidual functional
capacity, age, education, and past work experiaseeell as testimony from the vocational expert
(Tr. 21-22). The ALJ found that Plaintiff is capalof performing a significant number of jobs
that exist in the national econorfiyr. 21-22). Therefore, the Alcbncluded that Plaintiff has not
been under 4disability,” as defined in the Social SedyriAct, from May 18, 2012 through
January 28, 2014, the date of the decision (Tr. 22).

Plaintiff timely filed a request for thAppeals Council to review the AsXecision (Tr. 7).

The Appeals Council denied Plaintffrequest for review of the Alsldecision (Tr. 1-3).

CONCLUSIONS OF LAW

The Social Security Act authorizes payment of Disability Insurance Benefits and
Supplemental Security Inowe to persons with disabilities. 42 U.S§8.401 et seq. (Title 1l
Disability Insurance Benefits), 13&t seq. (Title XVI Supplemerit&ecurity Income). The term
“disability’ is defined as an

[ijnability to engage in any substantial gainful activity by reason of
any medically determinable physical or mental impairment which
can be expected to result in deatr which has lasted or can be

expected to last for a continuougipd of not less than twelve (12)
months.

42 U.S.C.§§ 423(d)(1)(A) (Title 1), 1382c(K3)(A) (Title XVI); 20 C.F.R.§§ 404.1505(a),

416.905(a); Barnhart v. Walton, 586S. 212, 214 (2002); Abltkv. Sullivan, 905 F.2d 918, 923

(6th Cir. 1990).
The Commissioner has promulgated regulatieesting forth a fre-step sequential

evaluation process for evaluating a disability claim. ‘&®@luation of disability in general20



C.F.R.§§ 404.1520, 416.920. In summary, thalexation proceeds as follows:
1) Is the claimant engagedsnbstantial gainful activity?

2) Does the claimant have a medically determinable
impairment or combination of impairments that satisfies the
duration requirement and sificantly limits his or her
ability to do basic work activities?

3) Does the claimant have an impairment that meets or
medically equals the criteria of a listed impairment within
Appendix 1?

4) Does the claimant haveethiesidual functional capacity to

return to his or her past relevant work?
5) Does the claimant's residual functional capacity, age,
education, and past work exmnce allow him or her to
perform a significant numbeof jobs in the national
economy?
Here, the ALJ denied Plainti#f claim at the fifth step.
As previously mentioned, thsppeals Council denied Plaintdgfrequest for review of the
ALJ’s decision (Tr. 1-3). Athat point, the AL$ decision became the final decision of the
Commissioner. 20 C.F.B§ 404.955(b), 404.981, 422.210(a); see 42 U.§40D5(h) (finality of
the Commissioner's decision).
Review by the Court is limited to deterrmgi whether the findings set forth in the final

decision of the Commissner are supported gubstantial evidence42 U.S.C. Section 405(g);

Cotton v. Sullivan, 2 F.3d 692, 695 (6th Cir. 1993);al¥y. Sec'y of Health & Human Servs., 974

F.2d 680, 683 (6th Cir. 1992), and whether the cbtegal standards were applied. Landsaw v.

Sec’y of Health & Human Serys803 F.2d 211, 213 (6th Cir. 1986)Substantial evidence exists

when a reasonable mind could accept the evidence as adequate to support the challenged

conclusion, even if that evidenceubtd support a decision the other wayCotton, 2 F.3d at 695



(quoting _Casey v. Sec’y of Health & Human Servs., 987 F.2d 1230, 1233 (6th Cir. 1993)). In

reviewing a case for substantial evidence, the Cooaly not try the casde novo, nor resolve

conflicts in evidence, nor decide questions of credibllitCohen v. Sec’y of Health & Human

Servs., 964 F.2d 524, 528 (6th AiB92) (quoting Garner. Heckler, 7459-.2d 383, 387 (6th Cir.

1984)).

Plaintiff disagrees with Finding No. 8N 14, Fact and Law Summary; DN 13,
Memorandum at Page 11). THisding addresses the second siephe sequential evaluation
process.

At the second step in the sequential evatuirocess a claimant must demonstrate he has

a“severé impairment. 20 C.F.R§§ 404.1520(a)(4)(ii), 416.920(a)(4)( Higgs v. Bowen, 880

F.2d 860, 863 (6th Cir. 198&per curiam). To satisfy thisurden, the claimant must show he
suffers from a&medically determinabfephysical or mental conditiotihat satisfis the duration
requirement (20 C.F.R§ 404.1509, 416.909) arigignificantly limits’ his ability to do one or
more basic work activities. 20 C.F.§§ 404.1520(a)(4)(ii) and (c}16.920(a)(4)(ii) and (c);
Social Security Ruling 96-3p; Social Security Ruling 96-4p; Higgs, 880 F.2d at 863. To satisfy
the “medically determinabferequirement the claimant mystesent objective medical evidence
(i.e., signs, symptoms, and laborgtéindings) that demonstratéise existence of a physical or
mental impairment. 20 C.F.R.416.908; Social Securituling 96-4p, 1996 WL 374187, *1,
Social Security Ruling 96-3p, 1996 WL 374181, *Zhus, symptoms and subjective complaints
alone are not sufficient to establish the existence‘ofealically determinabfephysical or mental
impairment. Social Secty Ruling 96-4p, 1996 WL 374187, *1.

In Finding No. 3 the ALJ concluded that Pl#inthas the following severe impairments:

History of ulcerative colitis; bipolar disorder; panic disorder; post-traumatic stress disorder; and
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attention-deficit hyperactity disorder by history...” (Tr. 15). Plaintiff disagees with Finding
No. 3 because he believes “the ALJ failedmention: tremors, agoraphobia, depression, and
severe psychosocial stressors” (DN 13, MemoranduRage 11). However, Plaintiff does not
explain why each of these #®& conditions is a medically determinable impairment that
significantly limits his ability to do one or more basgvork activities (1d.). Thus, Plaintiff has not
provided an argument in support of hisifioa. Itis wellestablished th&tssues adverted to in a
perfunctory manner, unaccompanied by some etortieveloped argumentation, are deemed

waived” United States v. Layne, 192 F.3d 556, §66h Cir.1999) (quoting McPherson v.

Kelsey, 125 F.3d 989, 995-96 (6thr.1997)); see also Briley v. McCullen, 61 F.3d 507, 509

(6th Cir.1995) (observing thdfw]e consider issues not fullgeveloped and argued to be

waived?); Rice v. Comm’r of Soc. Sec., 2006 WI63859, at *2 (6th Cir. 2006) (unpublished

opinion). Therefore, Plaintiff's claim garding Finding No. 3 is deemed waived.

Next, Plaintiff disagrees with FindingdN4 (DN 14, Fact andaw Summary; DN 13,
Memorandum at Pages 7-16). FmgliNo. 4 addresses the third stephe sequential evaluation
process (Tr. 15).

At the third step, a claimamias the burden of demonstrating has an impairment that
meets or medically equals a Irggiin Appendix 1. _See, 20 C.F.§ 404.1520(d), 416.920(d);

Burgess v. Sec'y of Health & Human Servs., 83 139, 140 (6th Cir. 1987). To meet a listing

in Appendix 1, the medical recardegarding the impairment must satisfy both the diagnosis and
severity requirements for the listing. Social Security Ruling 96-5p; 20 C§8.B04.1525(d),

416.925(d); Hale v. Sec’y ¢tealth & Human Sers., 816 F.2d 1078, 1083 (6@hr. 1984). If the

impairment does not meet thevedty requirements of a limg, then the Administrative Law
Judge looks to the opinions of the state agenajicakadvisors and/or éhopinion of a testifying

6



medical expert for guidance on the issue of Wwhethe medical findingare at least equal in
severity and duration to ehlisting findings. 20 C.F.R§§ 404.1526(a) and (b), 416.926(a) and

(b); Social Security Ruling 96-5p; DetersSec'y of Health, Educ. & Welfare, 789 F.2d 1181,

1186 (5th Cir. 1986). Since a finding that a clainmaaets or equals a listing is dispositive of the
case, the finding is reserved to the Admmaisve Law Judge. Social Security Ruling 96-5p.
Here, the ALJ concluded Plaifits bipolar disorder did nosatisfy the “paragraph B” or
“paragraph C” criteria for listing 12.04 (Tr. 15-16). The undersigned will first address Plaintiff's
argument that he satisfies the “pgraph B” criteria for listing 12.04.
The ALJ observed that to satisfy the “paeggh B” criteria the mental impairment must
result in at least two of the following:
[M]arked restriction of activities aflaily living; marked difficulties
in  maintaining social functioning; marked difficulties in
maintaining concentration, persistence, or pace; or repeated
episodes of decompensation, each of extended duration. A marked
limitation means more than moderate but less than extreme.
Repeated episodes of decompensation, each of extended duration,

means three episodes within 1 year, or an average of once every 4
months, each lasting fat least 2 weeks.

(Tr. 15). This is an accurate summationhofv the Commissioner uses the four criteria in
paragraph B to assess the sevesftjunctional limitations impasd by a mental impairment. 20
C.F.R. Pt. 404, Subpt. P, App. 1, 12.00C.

Plaintiff asserts he has demonstrated “mdikestrictions in activities of daily living
because he cannot drive, he oomaally needs help getting out of bed and dressing, he needs help

on the toilet, and he cannot stand to bpuhlic (DN 13, Memorandum at Pages 10, 12-13).



Further, Plaintiff contends the ALJ failed to cmles his statements about vomiting almost daily,
his typically needing help gettirgut of bed, and the d#itating nature of s agoraphobia (Id. at
Page 13).
In making these arguments, Plaintiff overlookesfidict that his statements about symptoms
will not, taken alone, establish that he is disabled; there must be medical signs and laboratory
findings that show the existencero&dical impairments that couldasonably be expected to give
rise to the symptoms alleged. 20 C.F88.404.1529(a), 416.929(a). The ALJ appropriately

applied the two-part test set forth_in DuncarSec’y of Health & Human Servs., 801 F.2d 847,

853 (6th Cir. 1986), to assessetleredibility of Plaintiff's sibjective statements about his
symptoms (Tr. 17-19).

First, the ALJ confirmed there was objectivedmeal evidence with regard to the medical
conditions (Tr. 14-20). Then the ALJ determirtlee objectively established physical and mental
conditions were not of such severity that tikeyld reasonably be expected to produce the degree
of limitation alleged by Plaintiff (Tr. 19). BecauB&intiff's subjective complaints regarding his
symptoms suggested impairments of greaterrggwban could be shown by objective medical
evidence, the ALJ appropriately considered other information and factors that may be relevant to
the symptoms alleged (Tr. 17-20). 20 C.F8R.404.1529(c)(3), 416.929(c)(3 For example,
the ALJ considered Plaintiff's level of daily activig a factor in determining the extent to which
the symptoms are of disabling severifyr. 15-19). 20 C.R. 88 404.1529(c)(3)(i),

416.929(c)(3)(i);_ Bogle v. Sullivan, 998 F.2d 342, 34& (@ir. 1993); Blacha v. Sec'’y of Health

& Human Servs., 927 F.2d 228, 231 (6th Cir. 199®dditionally, the ALJ considered the

frequency that Plaintiff sought treatment for @ikegedly disabling conditions (Tr. 15-19). 20
C.F.R. 88 404.1529(c)(3)(v) and 416.929(c)(3)(v). The ALJ also considered whether there are
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any inconsistencies in the evidence and theergxto which there are any conflicts between
Plaintiff's statements and the rest of the ewick in the record (Tr. 15-19). 20 C.F.R. 88
404.1529(c)(4) and 416.929(c)(4). Furthtee ALJ considered the mhieations used to alleviate
Plaintiff's symptoms (Tr. 15-20). 20.F.R. 88 404.1529(c)(3)(iv416.929(c)(3)(iv).

The ALJ found from the medical record aRthintiff's testimony that Plaintiff does not
suffer symptoms to the extent he testified @3-20). In the absence of detailed corroborating
evidence of Plaintiff's subjective complaints, icbmes the duty of the ALJ to resolve the issue of
Plaintiff's credibility. Since tolerance of sytoms is a highly individualized matter, and a
determination of disability based on symptoms depends, of necessity, largely on the credibility of
the Plaintiff, the conclusion of the ALJ, whHwad the opportunity t@bserve the Plaintiff's

demeanor, "should not be discharged lightlyHbuston v. Sec’y of Health & Human Servs., 736

F.2d 365, 367 (6th Cir. 1984) (citing Beavers &c'8 of Health, Educ. & Welfare, 577 F.2d 383

(6th Cir. 1978)). The undersigtheoncludes that the ALJ's findingscounting the credibility of
Plaintiff's subjective complaintare supported by substantial emide and fullycomport with

applicable law, including the gelations for evaluating medicapinions and symptoms. See 20

C.F.R. 88 404.1519a-p, 404.1527, 404.1529, 416.919a-p, 416.927, 4416.929.
The ALJ made the following findings with regaadPlaintiff's activities of daily living:

In activities of daily living, the @imant has mild restriction. The
claimant occasionally walks thenfdly dog (Exhibit 9E at 3), makes
simple meals for himself, andkias trash out (Exhibit 9E at 4),
although he indicated his ability ttandle money has deteriorated
(Exhibit 9E at 6) and his wif@mow handles the family finances
(Exhibit 5E at 10). The claimantsiied that he hewnot driven in
six months, although he has worked sporadically and looked for
work since his alleged onset ddEexhibit 3D, Hearing testimony),
and his wife indicated that thedaimant was capable of driving
(Exhibit 4E at 5), though she alsstified at the hearing that he does
not drive any moréHearing testimony).
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(Tr. 15). In light of the ALJ’s findings regard) the credibility of Plaintiffs symptoms, the
above findings regarding the degree of restrictiorPlaintiff's activities of daily living are
supported by substantial evidence in the recmcuding the opinions of both non-examining
state agency psychologists (Tr. 15, 17-20, 74, 89, 108, 124).

Next, Plaintiff claims he has marked redinas in social functining because he cannot
stand to be in public, he cannot get along with pedmk has no social imgetion outside of his
immediate family, and he was fired from Hhiast two jobs due to conflicts with other
employees/supervisors (DN 13, Memorandum at d@ell, 13-15). Plaintiff also faults the
ALJ for focusing on the consultative psychologiealaminer’'s observations that he exhibited
normal social judgment and a cooperative attitudg. (IdPlaintiff asserts gt because he showed
these traits during the examira@ti does not mean he will exhilthem in the workplace_(Id.).
Plaintiff believes the ALJ should have focusmdthe examiner’s opinion that he had a current
Global Assessment of Functioning (“GAF”) of 3540 and his highest GAfér the year was 45
(Id.). PIlaintiff ontends the difficulties identified by éhALJ should have lem classified as
marked (I1d.).

Again, the ALJ’s findings regarding the credibility of Plaintiff's subjective complaints
about his symptoms are an important facet toahaysis. Further, the ALJ discounted the GAF
ratings and limitations expressed by the ctiative psychological examiner, Ms. Walpert,
because they appeared to bedshon Plaintiff's less than accteasubjective statements rather
than objective findings during thmental status examination (Tr. 19, 20). The ALJ made the
following findings regarding Plaintiff's level of social functioning:

In social functioning, the claimant has moderate difficulties. The
claimant does not attend churchlmong to sociabrganizations,
although he testified #t he listens to # church sermons by

10



telephone (Hearing testimony). Theaiohant's wife testified that

he has mood swings where the claimant will have sudden,
uncontrolled spikes of anger €dring testimony). However,
during a consultative psychological examination on May 20, 2013,
the claimant exhibited normal @al judgment and cooperative
attitude (Exhibit 8F at 2-3), anthe claimant reported that he
generally gets along well with awthty figures (Exhibit 9F at 8).
One of the claimant’s former supervisors at Penn Station indicated
the claimant had difficulty understanding or accepting when
criticized or corrected for behaviar attitude issues, and that the
claimant was often disruptive inghworkplace regarding issues that
were not the claimant’s sponsibility (Exhibit 17E).

(Tr. 16). In light of the ALJ’s findings regard) the credibility of Plaintiffs symptoms, the
above findings regarding the degudeestriction to Rdintiff’'s social funtioning are supported by
substantial evidence in thecord, including the opinions dfoth non-examining state agency
psychologists (Tr. 15, 17-20, 74, 89, 108, 124).

Next, Plaintiff claims he has marked redions in concentration, persistence or pace
because he has been diagnoseétd ADHD by nearly every physicrawho has seen him; he has
testified that he cannot focus on activities he uedthd enjoyable; and kilast boss indicated he
got flustered in rush situatiomms the job (DN 13, MemorandumRages 11, 15-16). There is no
dispute that Plaintiff has been diagnosed with ADHThe issue is the severity of Plaintiff's

ADHD. Higgs v. Bowen, 880 F.2d 860, 863 (6th Ci€88) (“[tlhe mere diagnosis of [an

impairment] ... says nothing about the severityhef condition”). The ALJ found the objectively
established mental conditions werat of such severity that thepuld reasonably be expected to
produce the degree of limitation alleged by PI&iilir. 19). Moreover, the ALJ discounted the

credibility of Plaintiff's subjective complaintegarding the degree ofitation imposed by his
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mental impairments. The ALJ made the follogifindings regarding Plaiiff's concentration,

persistence, or pace:
With regard to concentration, persistence or pace, the claimant has
moderate difficulties. The claimant reported that he does not
follow written directions well, needs repetition of verbal
instructions (Exhibit 9E at 7)and needs reminders to take
medication, although he does not need to be reminded to handle
personal care (Exhibit 9E at). During a consultative
psychological examination of the claimant on May 20, 2013, the
claimant was able to repeat fivkgits forwards and three digits
backwards, remember one dhree words correctly after a
five-minute delay, and answerrée out of seven mathematical

problems correctly (Exhibit 8F at 2-3)He also declined to attempt
serial 7s (Exhibit 8F at 3).

(Tr. 16). In light of the ALJ’s findings regard) the credibility of Plaintiffs symptoms, the

above findings regarding the degdeestriction to Plaintiff’'s oncentration, persistence, or pace
are supported with substantial evidence the record, including the opinions of both
non-examining state agency psychologists (Tr. 15, 17-20, 74, 89, 108, 124).

Finally, Plaintiff alleges hhas experienced “repeated episodedecompensation, each of
extended duration, most recently his current state of not being able to drive and staying in his
house, away from the public, all of the time” (DN 13, Memorandum at Pages 11, 16). Yet the
ALJ noted Plaintiff has had “little mental heatteatment and even medication prescribed by his
primary care provider has been sporadic at b@st”19). Thus, in assessing whether Plaintiff
experienced repeated episodes of decosgiem, each of extended duration, the ALJ
appropriately considered whethtere were medical records shog a significant alteration in
medication or “the need formaore structured psychological support system (e.g., hospitalizations,
placement in a halfway house, ohnighly structured and directing household) ...” 20 C.F.R. Pt.

404, Subpt. P, App. 1, 12.00(C)(4)'he ALJ concluded the evidend&l not establish significant

12



alterations in medication or the existenceaohighly structured/supptore living environment
within Plaintiff's home (Tr. 16-17). Further,@ALJ discounted Plaintiff's subjective complaints
regarding the degree of limitahh caused by his mental impaents. The ALJ made the
following finding with regard to episodes of decompensation:

As for episodes of decompensat]j the claimant has experienced no
episodes of decompensation, which have been of extended duration.

(Tr. 15-16). In light of the ALJ’s findings regang the credibility of Plaintiff's symptoms, the
above findings regarding episodes of decompeamsatie supported with substial evidence in

the record, including the opoms of both non-examining state agency psychologists (Tr. 15,
17-20, 74, 89, 108, 124).

In sum, the ALJ made a thorough reviewtbé record and cohaled “[b]Jecause the
claimant’s mental impairments do not cause twarked’ limitations or one ‘marked’ limitation
and ‘repeated’ episodes of degeensation, each of extended dumatithe ‘paragraph B’ criteria
are not satisfied” (Tr. 16). This finding is supfed by substantial evidence in the record and
comports with applicable law.

Alternatively, Plaintiff asserts that he séis the paragraph C criteria for listing 12.04
because “[h]e was diagnosed with anxiety andetegion as far back as at least 2011 and bipolar
as far back as at least 2012” (DN 13, Memorandum at Page 9). Plaintiff claims:

Said disorders have caused méran minimal limitations on his
ability to do basic work activity with symptoms or signs of episodes
of decompensation for extendedralions, disease process that
results in decompensation with even marginal changes in his

environment, and a history of a yearmore of inability to function
outsides [sic] a highly suppore living arangement.
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(DN 13, Memorandum at Page 9). In support ofplosition, Plaintiff assesthe hardly leaves his
home because he cannot stand people and heebagdthe hospital multiple times due to panic
attacks (DN 13, Memorandum at Page 9). ifiddally, Plaintiff contends he does minimal
cooking and needs his wife with him whenikeshopping because he often becomes disturbed
while in a store (DN 13, Memorandum at Page ®)nally, Plaintiff conénds that his mother,
grandmother, and wife care fomn(DN 13, Memorandum at Page 9).

Again, the ALJ discounted the credibility ofaititiff’'s subjective statements regarding the
degree of limitation imposed by his mental impant. Further, the ALJ made the following
findings related to the issue of whetlaintiff met the “paragraph C” criteria:

The undersigned has also consadewhether the “paragraph C”
criteria are satisfied. To sdiisthe “paragraph C” criteria for
listing 12.04, the mental impairme must result in repeated
episodes of decompensation (each of extended duration), a residual
disease process that has resulted in such marginal adjustment that
even a minimal increase in mental demands or change in the
environment would be predicted to cause the individual to
decompensate, or current historyadbfleast one year’s inability to
function outside a highly suppgore living arrangement with a
continued need for such an arrangement. To satisfy the “paragraph
C” criteria of listing 12.06, the ingrments must result in a
complete inability to function independently outside the area of
one’s home.

In this case, the evidence fails éstablish the presence of the
“paragraph C” criteria. The a@imant has not experienced any
episodes of decompensation of extended duration, the claimant
shows no indications that minimiacreases in mental demands or
environmental changes would cause such decompensation, and the
claimant neither lives in a highgupportive living environment, nor
has he demonstrated an inabilibyfunction independently outside

his home. Specifically, a highly supportive living environment is
typically associated with condins similar to those found in a
hospital, halfway house, or boaaidd care facility. Although such
structured environments may fmind within an individual’s
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private home, the evidence in this case does not establish this level

of _highly supportive structure ithin the claimant's home

environment.
(Tr. 16). The ALJ's findings are supported bybstantial evidence ithe record and fully
comport with applicable law. In sum, theransmerit to Plaintiff’'s challenge to Finding No. 4.

Next, Plaintiff disagrees withinding No. 5 (DN 13, Memoradum at Pages 16-18; DN 14,
Fact and Law Summary). Thinding sets forth the ALJ'sesidual functional capacity
assessment (Tr. 17).

The residual functional capacity fimdj is the Administrative Law Judgeultimate
determination of what a claimant can still do despis or her physical and mental limitations.
20 C.F.R.§§ 404.1545(a), 404.1546, 416.945(a), 416.946. TBka&luwal functional capacity
finding is based on a consideration of medical sestatements and all ottevidence in the case
record about what a claimant can do despite limitations caused by his or her physical and mental
impairments. 20 C.F.R§§ 404.1529, 404.1545(a), 404.1546, 416.929, 416.945(a), 416.946;
Social Security Ruling 96-5p; Social SecurlBuling 96-7p. Thus, in making the residual
functional capacity finding the Administrative Law Judge must necessarily assign weight to the
medical source statements in the record and centhid subjective allegations of the claimant and
make credibility findings. 20 C.F.R§ 404.1527(c), 404.1529; Social Security Ruling 96-7p.

Plaintiff argues substantial evidence doessugtport the ALJ’s finding that Plaintiff has
the residual functional capacitp “perform medium work ...except [he] may understand,
remember, and carry out simple instructionsvork settings requiring no more than occasional
interaction with supervisorsnd coworkers and no more tharcigental interaction with the
public” (DN 13, Memorandum at Pagi&8-17; quoting Tr. 17). Pldiiff argues due to his lack of

medical insurance and an inability to pay for neatlireatment it was inappropriate for the ALJ to
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consider his lack of medical treatment in nmakthe residual functional capacity assessment (DN
13, Memorandum at Page 17). Further, Plaibetfeves the diagnoses expressed by the treating
sources corroborate his disabilifid.). Additionally, Plaintiffpoints out the only consultative
mental health evaluator in the record, Ms. Ipea, MA., found him totally disabled (Id.).
Moreover, Plaintiff faults the ALJ for not belieng his subjective statements about the degree of
limitation imposed by agoraphobia (Id.). FinalBlaintiff argues the ALJ failed to follow the
treating physician rule because he did not gimetrolling weight to Dr. Kramer’s diagnosis of
agoraphobia_(Id.).

Contrary to Plaintiff's assertion, the Aldid consider Plaintf's testimony about not
having health insurance and being unablefftardh ongoing medical treatment (Tr. 18, 19). The
ALJ also questioned Plaintiff extsively about his treatment optis and his ability to afford
medications and visits to doctors (Tr. 88; 43-45, 51). The ALJ found the credibility of
Plaintiff's testimony, about the atility to pay for medical carayas undermined by his recent
chiropractic treatment which suggedtsome ability to seek care when Plaintiff felt it necessary
(Tr.19). Further, the ALJ believed Plaintiff' stenony was weakened by his inability to identify
the cost of treatment he sought from behavibealth providers (Tr. 19). Additionally, the ALJ
noted that at least one of Plaintiff's pasedications was on a list of $4.00 medications at
Wal-Mart, yet Plaintiff discontiued the medication for unexplaineghsons (Tr. 19). Moreover,
the ALJ considered more than Plaintiff's lacktefatment in formulating his residual functional
capacity assessment (Tr. 20). The ALJ considdrecvidence as a whole and determined that
the opinions of the state agermeyiewing psychologists were déigd to “great” weight because
they were supported by substah&gidence (Tr. 20). These@&uating psychologists concluded
that Plaintiff was capable of performing simple taakd instructions, could persist with such tasks
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on a sustained basis, and had moderate limitatiortgs ability to interact with coworkers,
supervisors, and the genepalblic (Tr. 77-80, 92-95, 112-114, 128-130).

The undersigned has reviewed the adminiseatcord and concludehe ALJ’s findings
regarding the weight accordedttze opinions of the non-exanmg state agency psychologists
and the examining psychologist, Ms. Walpert, M.&e supported by substahtevidence in the

record and comport witapplicable law. _Gayheart v. Comssioner, 710 F.3865, 376 (6th Cir.

2013) (the Administrative Lawudge weighs the opinions from examining and non-examining
sources “based on the examining relationshipgok thereof), specialization, consistency, and
supportability...”) (citing 20 C.F.R. 8§ 404.1527(c)(2)Additionally, the treating physician rule
applies to medical opinions addsex) the nature and severity afclaimant’s impairment. 20
C.F.R. 88 404.1527(a)(2) and (c)(2), 416.927(a)(®) @N(2); Gayhear710 F.3d at 375. Thus,
contrary to Plaintiff's assedn, the treating physician ruldoes not apply to Dr. Kramer’s
diagnosis of agoraphobia. Moreover, a meiagnosis of agoraphobia does not provide

information about the severity of that cairmh. Higgs v. Bowen, 880 F.2d 860, 863 (6th Cir.

1988) (“[tihe mere diagnosis of [an impairment. says nothing about the severity of the
condition”). In sum, the redual functional capacity findingef the ALJ are supported by
substantial evidence in the record &mitly comport with applicable law.

Next, Plaintiff disagees with Finding No. 10 (DN 18Jjemorandum at Pages 18-19; DN
14, Fact and Law Summary). THiading addresses the fifth stépthe sequential evaluation
process.

At the fifth step, the Comissioner has the burden of rdenstrating there exist a
significant number of jobs in the local, regibrend national economies that the claimant can
perform, given his or her residufunctional capacity, ag education, and past work experience.
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20 C.F.R. 88 404.1520(a)(4)(v) and (g), 416.920(a)(4)(v) and (g)n AleCalifano, 613 F.2d

139, 145 (6th Cir. 1980); Wyatt v. Sec’y of HeafittHuman Servs., 974 F.2d 680, 684 (6th Cir.

1992); Moon v. Sullivan, 923 F.2d 1175, 1181 (&h. 1990). Here, Plaintiff's residual

functional capacity did not coincide with all tieeteria of a particulaGrid Rule because he
suffers from non-exertional limiti@ans (Tr. 17, 21-22). Therefore, the AL&ppropriately used

the Grid Rules as a framework in the demn making processnd made a non-guideline
determination based on the testimony of aatmnal expert (Tr. 21-22). 20 C.F.R. 88§

404.1566(e), 416.966(e); Born v. Sec'y of Health & Human Servs., 923 F.2d 1168, 1174 (6th

Cir. 1990);_Varley v. Sec’y of Health & Humé&Servs., 820 F.2d 777, 779 (6th Cir. 1987); Kirk

v. Sec’y of Health & Humarservs., 667 F.2d 524, 531, 535 (&fr. 1981), cert. denied, 461

U.S. 957 (1983). The vocational expert's tegtignconstitutes substantievidence to support
the ALJs finding that Plaintiffs capable of performing a signifidamumber of jobs existing in the
national economies because Yoeational expert's testimonyligsed on a hypothetical question
that accurately portrays Plaifis physical and mental impairmis (Tr. 21-22, 64-65)._ Varley v.

Sec'y of Health & Human Serys820 F.2d 777, 779 (6th Cir. 198Bradford v. Sec'y, Dep't. of

Health & Human Servs., 803 F.2d 871, 874 (6th Td86) (per curiam). Additionally, there is no

requirement that the ALJ's hypothetical questtonthe vocational expenteflect Plaintiff's

unsubstantiated complaints. Hardaway ec'$ of Health & Huma Servs., 823 F.2d 922,
927-28 (6th Cir. 1987) (per curiam). In suamding No. 10 is supportdny substantial evidence
in the record and comports with applicable law.

Finally, Plaintiff disagreesvith Finding No. 11 (DN 14, Fact and Law Summary). The

undersigned has reviewed the recand concludes that Finding NIl is supported by substantial
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evidence in the record and comizsowith applicable law. In sum, the Commissioner’s findings
are supported by substantialigance in the administrative aerd and theycomport with

applicable law.

ORDER

IT ISHEREBY ORDERED that the final decision of the CommissioneAFBFIRMED.

This is a final and appealable Ora@erd there is no just cause for delay.

H. Brent Brennenstuhl
United States Magistrate Judge

February 13, 2015

Copies: Counsel
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