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UNITED STATESDISTRICT COURT
WESTERN DISTRICT OF KENTUCKY
OWENSBORO DIVISION

CHARLESL.POWELL, Jr. PLAINTIFF
V. CIVIL ACTION NO. 4:14-CV-P111-JHM
LEA HUMPHREY et al. DEFENDANTS

MEMORANDUM OPINION AND ORDER

Before the Court is the motion for summary judgment (DN 25) filed by Defendants Akins
(Frank Atkinson), Bell, Buckman, Comy (Conaway), Ryan, and Cartefor the reasons set
forth, the Court will grant Defendants’ motion.

l.

Plaintiff, who is now incecerated at the Kentucl&tate Reformatory, filed jgro se 42
U.S.C. § 1983 complaint against the above-lifetendants, all of whom were employed at the
Henderson County Detention Center, whererfilihad previously been incarcerated.

Plaintiff's claims against these Defendamtgadlved incidents ofleeged excessive force
occurring on three different occasion&pril 27, 2014; September 21, 2014; and October 22,
2014. The allegations and facts surrounding those incidents will be more fully set out below.
.
Summary judgment is propeff the movant shows that thegeno genuine dispute as to

any material fact and the movant is entitlejudgment as a matter t#fw.” Fed. R. Civ. P.

! In their Answer (DN 24) and their summary-judgment motion, Defendants have clarified that thimdefen
identified by Plaintiff in his complaint as “Akins” is fact Frank Atkinson and that the defendant identified by
Plaintiff as “Ryan Conway” is in fact Ryan Conawayereinafter, Deferahts named by Plaintiff as Akins and
Conway will be referred to as Emdants Atkinson and Conaway.

2 Although Plaintiff sued these Defendants in both their individual and official capacities, only the individual-
capacity claims were allowed to continue past initial screeriiesgDN 6 and 20.
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56(a). The party moving for summary judgmeeais the burden of demstrating the absence
of a genuine issue of material fa€elotex Corp. v. Catrett, 477 U.S. 317, 323 (1986).

The moving party’s burden may be discharggadlemonstrating that there is an absence
of evidence to support an essah¢lement of the nonmoving pgid case for which he has the
burden of proof.ld. Once the moving party demonstratieis lack of evidence, the burden
passes to the nonmoving party to establishr afteadequate opportunity for discovery, the
existence of a disputed factieément essential to his case wiispect to which he bears the
burden of proof.ld. If the record taken as a whole could lead the trier of fact to find for the
nonmoving party, the motion for summgudgment should be grantetfatsushita Elec. Indus.
Co. v. Zenith Radio Corp., 475 U.S. 574, 586 (1986).

Where the nonmoving party bears the burdeprodf at trial, “a complete failure of
proof concerning an essential element of the nonmoving partyesneaessarily renders all other
facts immaterial.”Celotex, 477 U.S. at 323. The nonmoving party must do more than raise
some doubt as to the existerde fact; the nonmowig party must produce evidence that would
be sufficient to require submissi of the issue to the juryLucasv. Leaseway Multi Transp.

Serv., Inc., 738 F. Supp. 214, 217 (E.D. Mich. 1990). Thaving party, therefore, is “entitled to
a judgment as a matter of law because the nonmoving party has failed to make a sufficient
showing on an essential element of [his] cagl vaspect to which [he] has the burden of
proof.” Id. (internal quotation marks omitted).

A convicted prisoner’s only avenue for purggian excessive foe claim is through the
Eighth Amendment’s cruel and unusual punishment claGsmbs v. Wilkinson, 315 F.3d 548,
556 (6th Cir. 2002). When assessing a claim o&ssive force, the core judicial inquiry is

“whether force was applied in a good-faith effortaintain or restore sicipline, or maliciously



and sadistically to cause harmtdudson v. McMillian, 503 U.S. 1, 6-7 (1992). “To determine
such motivations on the part of correctiontiicers, courts should consider the reasons or
motivation for the conduct, the type and exiaifiorce applied, and ehextent of inflicted
injury.” Caldwell v. Moore, 968 F.2d 595, 600 (6th Cir. 1992).

In making the determination of whetherde was applied in a good faith effort to
maintain or restore discipline or maliciouslydasadistically for the g purpose of causing
harm, the Supreme CourtWihitley v. Albers, 475 U.S. 312, 321 (1986), noted that courts
should consider factors such as “the need f@mibplication of forcethe relationship between
the need and the amount of force that was usad] fae extent of injury inflicted.” (Internal
guotation marks and citation omitted). A court shalfib consider factors such as the extent of
any threat to the safety of staff and othergmess, “as reasonably perceived by the responsible
officials on the basis of the facts known to thend any efforts made to temper the severity of a
forceful response.’ld.; seealso Hudson, 503 U.S. at 7. Moreover,dlmere fact that a prisoner
was subjected to physical contact which may Haeen forceful, and which may even amount to
assault under common law, does not itshifw a constitutional violatiorSee Pelfrey v.
Chambers, 43 F.3d 1034, 1037 (6th Cir. 199Farrish v. Johnson, 800 F.2d 600, 604 (6th Cir.
1986). In the prison setting, a good faith usptofsical force may be necessary to maintain
prison security and disciplind.ockett v. Suardini, 526 F.3d 866, 875 (6th Cir. 2008Yjlliams
v. Browman, 981 F.2d 901, 905 (6th Cir. 1992).

While the use of force such as pepper gpvhere other means exist of achieving an
officer's goals may be considered excesssee Roberson v. Torres, 770 F.3d 398 (6th Cir.
2014) (holding that spraying aeslping prisoner with a chemicadient without using other

means of waking the prisoner, such as an ain,h@as unreasonable), such uses of force applied



in a good faith effort to maintaior restore discipline where aigoner refuses to obey orders are
notper se unconstitutional.See Jennings v. Mitchell, 93 F. App’x 723, 725 (6th Cir. 2004)
(holding no constitutional violadn for pepper spraying prison@ho repeatedlyefused direct
orders to exit the shower). Moreovéhe reasonableness of force depends on the
circumstances under which it is used. Greaterefonay be reasonable when used in response to
a serious disturbance or aofsnmate[’]s violence.”Drummer v. Luttrell, 75 F. Supp. 2d 796,
803 (W.D. Tenn. 1999).
April 27, 2014, occurrence involving Defendants Ryan and Buckman

Defendants attach an incident report daeril 27, 2014, which states that Defendants
Ryan and Buckman heard a loud crash coming from the isolation area and discovered the “roll
phone” had been knocked over. Plaintiff was timeate assigned to use the phone at that time,
and he was pacing in his cell “yelling about how phone was a piece of junk.” On entering
the cell, Defendant Ryan pulled out an@@n from its holster in the event that verbal de-
escalation was not achieved. According ®iticident report, when Defendants entered,
Plaintiff “took an aggressive stance” and ballesiinds into fists. At that time, Defendant
Ryan administered a one-second burst of OCam#fif's face, at which point Plaintiff charged
past Defendant Buckman toward Defendant Ryan and struck Defendant Ryan with his fist. The
incident report states that f2adants took Plaintiff to the gund, where Plaintiff “continued to
be assaultive in attempting to strike [Defendantish closed fists.”At that point, Defendant
Ryan discharged his taser prologe Plaintiff's lower back. Riintiff rolled over, causing the

taser leads to break and disrthe current. “At that time, [Dehdant Ryan] reholstered [his]

% The Court assumes that “OC” refers to “oleoresipsicum, the active ingredient in pepper spr&domv.
Helton, No. CIVA. 12-80-HRW, 2013 WL 4012889, at *1 (E.D. Ky. Aug. 6, 2013).
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Taser and once again took control of [Plaintiff§io continued to resist and fight. Defendant
Buckman then tasered Plaintiff in the re@per portion of Plaintiff's thigh.

The incident report further states thahen Plaintiff became partially compliant,
Defendants ordered Plaintiff onto his stomach faexdcuffed him for the safety of the medical
staff. Plaintiff was placed in the medical ahait became non-compliant with the nurse’s orders
and began to yell. Defendant Buckman thyame him a one-second drive stun, after which
Plaintiff became compliant. Plaintiff had seVesaall lacerations and abrasions but was cleared
by medical and given a daatamination shower.

Defendants also attach the Henderson CobDetgntion Center Use of Force Standard
Operating Procedure and a document entiflé Ladder of Force. The Ladder of Force
document details that the first stage involves veskidls and de-escalatn techniques. Stage 2
involves an inmate who refuses to comply vatlawful order. Physal control techniques
include OC spray, handcuffing and restrainingluding in a chair. Stage 3 involves an
assaultive/combative inmate, and calls foractpveapons, spray-shield, OC/CS aerosols and
grenades. Stage 4 discusses both lethal asddéhal conditions and calls for less lethal
munitions, sting-ball grenades, and tasers.

Defendants also attach thiéidavit of Defendant Ryan, ino avers that on April 27, 2014,
Plaintiff assaulted him and DefendaBuckman after they enteredettsolation cell. He further
avers that “[o]nce inmate Powell struck méad no choice but to, pursuant to the TJA Ladder
of Force training, discharge my28 Taser probes to restore ordad prevent further injury to
myself, Sergeant B[u]lckman, and inmate PoweHé further avers that the “force used upon

inmate Powell by me was reasonable, necgssad not excessive in any manner.”



In an affidavit, Defendant Buckman avers that “[o]n April 27, 2014, inmate Powell
assaulted both me and Deputy Ryan after werettihe isolation cell;” that “[w]hile in a
physical struggle with inmate Rell, | had no choice but tpursuant to the TJA Ladder of
Force training, discharge my X26 & drive stun to restore order and prevent further injury to
myself, Deputy Ryan, and inmate Powell;” and that the force used by him was “reasonable,
necessary and not excessive in any manner.”

Also attached to Defendants’ motion imadical request slipgned by Plaintiff dated
April 28, 2014. That request details his “Comipt/Problem” as: “My neck, back torso and
right shoul and ribs are in chronic pain ofudter cassion with sevdrdeputies | need extra
strinth Tylenol or something stronger[.] I'm vergry deep pain. | ddit in the face and body
punches tased.” In the blank after the question “How long have you had this problem?” Plaintiff
wrote “1998-2014.” Also attached are 13 medriegjuests filled out by Plaintiff in the 16 days
leading up to and including the mming of the April 27 incident. Most of these medical
requests have to do with chronic back, neg,amd knee pain and requests for extra strength
Tylenol.

In his response, Plaintiff states that on April 27 he became upset that the portable
telephone kept cheating him outrabney and so, “out of frusttion,” he knocked the phone cart
over.” He asserts that Defendants RyanBickman came to his cell while he was sitting on
his bunk and “without provocationfushed him down on the floor and administered taser drive
stuns repeatedly to Plaintiff's “privates.”

Plaintiff's affidavits relating to the April 27 aident aver as follows: that on that date he

was sitting on his bed when he saw Defen@artkman and Defendant Ryan with spray in his

* These medical requests are dated April 11, 12, 14, 15, 16, 17, 20, 21 at 2:00 a.m. and another one at 10:30 p.m., 25,
26, and 27 at 6:20 a.rfbefore the incident).



hand. Defendant Buckman pushed him down erfltor and tased him “in my privates over

and over while [Plaintiff] was crying for relief then hand cuff with 2 sets and was seated in the
outside of 400 isolation and heddwn in a chair so the nurse codlbok at my injuries.” He
continues, “While nurse was looking at my ings [Defendant Buckman] came over tasing me
several times in my heart and neck, shoulder”. A separate affidavstates that Defendant

Ryan came in and “started punching me inftwe then punch me with my glasses on and the
glasses cut my nose and tear duck and [I] shased to the floor rec[eilving punch one after
another....”

In reply, Defendants dispute the validity o&irtiff's affidavits offered in support of his
response to the summary-judgment motion. Plaistdffidavits are not natized. However, in
Petersv. Lincoln Elec. Co., 285 F.3d 456, 475 (6th Cir. 2002), the Sixth Circuit held that a
district court may considem-notarized affidavits:

Peters contends that, becatise document was not notsed or dated, it is not a

valid “affidavit.” While an “affidavit” is required to be sworn to by the affiant in

front of an “officer authorized to admster oaths,” see Black’s Law Dictionary

54 (5th ed.1979), 28 U.S.C. § 1746 allofes “unsworn declarations under

penalty of perjury” to support any mattérat legally requires an affidavit to

support it. According to 8 1746, the dealwn must comport to the following

form: “I declare (or certify, verify or ate) under penalty operjury that the

foregoing is true and correct. Executed on (date).” 28 U.S.C. § 1746(2). . . .

Courts are generally consistent in vatidg documents thatere sworn to under

penalty of perjury, notwithstanding tifect that they were not notarized.

Here, Plaintiff’s affidavits sgcifically refer to the requiremés of 28 U.S.C. § 1746, stating,
“This affidavit is given pursuant to Title 28.S.C. Section 1746.” Given the reference to

§ 1746, the Court does not consider these affidavits pert&e invalid for purposes of deciding
Defendants’ summary-judgment motion.

Additionally, Defendants’ replgrgues that much of the content of Plaintiff's affidavits

does not conform to Fed. R. Civ. P. 56(c)(49dese it is not made on personal knowledge or



because it constitutes inadmissible hearsay. llifin2efendants question &htiff’'s competency
to offer affidavits given his own statements that he has a history of mental iliness and has
required psychiatric treatment dugi his incarceration. Where Plaifis affidavits are not made
on personal knowledge or constitinadmissible hearsay, the Cowiill not consider them.
However, for purposes of deciding Defendantotion for summaryudgment, the Court
assumes that Plaintiff is not incompetent to makafaidavit due to a history of mental iliness or
psychiatric treatment.

Turning to the merits of the summary-judgrnerotion, it is clear thahere is no dispute
that on April 27th force was apptier that Plaintiff sustained se minor injuries due to the
application of force. Plairffis affidavits do not address whedr he was being compliant with
officers’ instructions, although according to hfidavit when Defendant Buckman came into
his cell on April 27, Plaintiff “wasitting on the bed.” In his mesrandum in support, Plaintiff
admits that “[o]ut of frustration, [he] . knocked the phone cart over,” and the Court does not
consider the minor discrepancytween Plaintiff's averment thaie was sitting on his bed and
the incident report’s statement that Plaintiff vgasing in his cell to be significant. Plaintiff's
affidavit does not contradict the statements aititident report or Defendants’ affidavit that
Plaintiff took an aggressive stance and balledhiainds into fists before the OC spray was
administered and that Plaintiff assaulteddfeers after they entered his cell, thereby
prompting Defendants to take him to the ground and then taser him when he continued to be
assaultive.

Moreover, the two Defendantaffidavits are bolstered bydhncident report and the
medical slip filled out by Plaintiff the nextay. For example, according to Plaintiff's

memorandum, Defendant Buckman repeatedly adteirgd his taser drive stun to Plaintiff’s



“privates.” Yet, the medical request slip aftestimcident does not mention any pain in that
area. In fact, that medical slipnot dissimilar to the 13 medicgips filled out by Plaintiff in
the 16 days leading up to amatluding April 27. Nor does #t medical slip mention any
ongoing problems from having been ggd with OC spray. The April F8medical slip even
states that Plaintiff has suffered frahe complained-of pain from 1998 to 2014.

The evidence shows that force was used Wgikants in a good faitbffort to restore
discipline. Plaintiff has failed to makesafficient showing that Defendants used force
maliciously or sadistically to cause harm. Tingling is bolstered by ghminor extent of the
injury inflicted. See Whitley, 475 U.S. at 321. Therefore, feadants are entitled to summary
judgment in their favor on this claingee Matsushita Elec. Indus. Co., 475 U.S. at 586.
September 21, 2014, occurrence involving Defendant Conaway

Attached to Defendants’ motion for summarglgment is the incident report dated
September 21 which details that Defendant Cogamas told by anotherficcer that Plaintiff
was making unnecessary noise and had threatemefficer. Defendant Conaway entered the
cell with another officer “to inform [Plaintifffhat being disrespectful and threatening . . .
deputies will not be tolerated accepted.” However, Plaintiffiterrupted him, stating loudly,
“Fuck you and fuck him. | am not going to listenyou.” Plaintiff was told to sit on his bed,
and when he did not, Defendant ConawaygéddrPlaintiff onto his bunk. According to the
incident report, when Plaintiff started to gét the bunk again, Defendant Conaway again forced
him down. This time, Plaintiftumped his head on the wall. Defendant Conaway then backed
up toward the door. Although Plaintiff keypsing “aggressive and provocative language,”

Defendant Conaway made no move towardsniff unless Plainff made threatening



statements or moveents towards any of the officg¥hen Plaintiff stopped talking, the officers
left the cell.

Also attached is the affidavit of Deféant Conaway who avers that on September 21,
“after threatening deputy Jeremy Rogers . . . ienRowell repeatedly refused to comply with
my orders for him to sit down on his bunk and theaatl to assault me.” He continues, “After
inmate Powell’s repeated refusals to comply with my orders and gedtihreats toward me
and Deputy Rogers, | had no choice but to adnaniste minimum amount of physical force to
place inmate Powell on his bunk.” He further avers that the “force used upon inmate Powell by
me was reasonable, necessary and not exeassany manner” and that “Inmate Powell
suffered no serious injury as audt of my use of force on him.”

The medical request filled out by Plaintiff 8@ptember 21 states in the portion of the
form labeled “Complaint/Problem”:

My head got banged up @gst the wall around 1:00 A.m. by Sgt. Conway and

my chronic neck is really hurting and heaakes | need anray done on my neck

to see why its hurting me so bad | needone specialist tobk at it because it

crooked and | can't sleep | toss and tuimeght with pain and headackes. Can

you he_:lp with extra strengthylenol[.] I'm indigentand no money to get it off

commissary.
The response by the medical staff was that thvaenothing to redress and that no bruising or
swelling was noted in the arealo$ head that inmate indicatbed hit the wall. Plaintiff had
full range of motion of his neck. The form statéBetainee requesting Tylenol for chronic pain
is currently on Naproxen BID p&iD order.” Also attached tBefendants’ motion for summary
judgment are medical slips dated a few degudier, on September 18 and 19, which also

complained of chronic neck pain.

In his response to the summary-judgrmotion, Plaintiff argues that he:
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needed a shower and made a request to officer Rogers which was refused.

Moments later, Officer Conway arrived RBtaintiff's cell, pulled off his ‘spray-

belt and shirt (officer Conay) telling Plaintiff to ‘shut up’ then pushed him

down on the bed causing Plaintiff to hitshhead against the wall. Officers

Conway and Rogers then shhé cell door and laughed.

Plaintiff references an affidavby him, but none of the attasth affidavits refers to the
September 21, 2014, incident.

Defendants have submitted evidence showing that Plaintiff had exhibited threatening
behavior and had not compligdth officers’ orders, necetating physical intervention by
officers. Additionally, Defendants have shown that their response to Plaintiff's action was not
out of line with the Detention Center’s protofof dealing with unruly inmates. Further, the
evidence shows that Plaintiffféered at most minor injuries.

A jail has a legitimate interest in having inmates obey ordéatdwell v. Moore, 968
F.2d at 601. “Inmates cannot be permitted toidie which orders they will obey, and when
they will obey them. Someone mestercise authoritand control.” 1d. (quotingSoto v.

Dickey, 744 F.2d 1260, 1267 (7th Cir. 1984)). Plaindifles not submit any evidence that he did
not make unnecessary noise aetten an officer or use aggsive and provocative language.
Moreover, the medical slips show that he didswstain any injury from hitting his head against
the wall and, in fact, that Plaintiff had maglenilar complaints of neck pain before the
September 21 incident. ThusaPitiff has failed to rebut Defielants’ evidence showing that
they did not use excessive force during thegdant. Therefore, Defendants are entitled to
summary judgment as a matter of law.

October 22, 2014, occurrence involving Officers Bell, Carter, and Atkinson

The incident report for this date states tP&intiff became irate after he returned from

recreation to find that some things from his beldl been thrown out. According to the incident
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report, Plaintiff stated, “those cups are foy meds you f***ing dumbass, give them back now
motherf***er before | take your head off.” PIdiff was then told that he would have to pay for
two sheets that he had torn up, to which Rifiresponded, “I'm not f***ing paying for that
shit. I didn’t do nothing.” After Plaintiff madelear that he was not gg to sign the charge
sheet, Defendant Bell shut the cell door. Rittithen threw a cup of water under the door.
According to the incident report, Defendant Caeetered the cell and ga®aintiff three orders
to get up and step out of the cell, but Plairféiffed to comply. Defendant Carter then gave
Plaintiff another order to stegut. Defendant Bell “grabbdubld” of Plaintiff's arm and
extracted him from the cell. “[O]nce outsidetbé cell [Plaintiff] wanted to fight and not listen
to deputy’s orders.” The incidereport states that DefendaBisll and Carter were joined by
Defendant Atkinson and that th@ree officers were able totgelaintiff under control and in
handcuffs. Plaintiff was taken to a cell where dontinued with his attitude and was resisting
when ordered to his knees.” Defendant Conatlhiayp came to the cell, unholstered his taser,
and ordered Plaintiff to complyr he would receive a drive stuRlaintiff complained that his
arm was broken and hurt “really bad.” tleal was called and cleared Plaintiff.

Defendants have submitted the affidavit©efendants Carter, Bell, and Atkinson.
Defendant Carter avers that, affdaintiff threw water in his dection, he “ordered four times
for him to exit cell 409.” After Plaintiff “refusedach lawful order texit his cell” and after
Defendants Carter and Bell “hadhexusted all attempts to reason with [Plaintiff], | had no choice
but to administer physical for¢ée remove him from the cell puraat to the TJA Ladder of Force
training.” He further avers that after Plafifvas removed from the cell, Plaintiff “became
physically combative” and he and Defendants Betl Atkinson “had no choice but to restrain

and handcuff him to restore order and preveuryi to Plaintiff and Defendants. Defendant
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Carter further avers that “I believe the iied force used upon inmate Powell by me, Deputy
Bell, and Deputy Atkinson was reasonable, necesmauynot excessive in any manner” and that
Plaintiff “suffered no serious injury and was clehls medical staff shortly after the incident.”
The affidavits of Defendants Bell andk#tison echo that of Dendant Carter.

In a medical request dated October 22, 2014, Plaintiff claimed he had a broken arm and
needed to go to the hospital. He stateavas “in chronic painrad swelling bad, also got
sprayed and the OFC Bell -n- Conway refuse v gne a shower.” The medical staff response
was “has old faded bruising color to rt outdyal yet no deformity or edema yet he says he
can't straighten it out unless heshgreat deal of pain. He wants a x-ray of rt elbow area.” In a
medical request dated October 25, 2014, Plaintk$ ésr “x-ray done on my arm. | believe its
broken or the cartlege is messed up in my shouldeglbow. It's in chrors pain and need pain
medication . . . I'm also requesting an arm biaae a back brace.” The medical staff wrote the
following, “Then detainee startetking about his cholestellelels- thyrod levels and
[illegible] x-rays. Earlier thisveek after started complaining aboutelbow, he picks up his mat
using his rt arm [sthout] difficulty.”

Plaintiff's affidavits colerning this incident aver ahwhile Defendant Akins was
assisting in putting Plaintiff into another cdllefendant Akins “used excessive force pop my
right elbow to a painful shape and loud pop lérad out you broke my arm and my arm begain
to swell very big . . . .” None of Plaintiff' $fédavits concerning this itident aver that he was
being compliant with officers’ instruction. Heverred that he yelletiat his arm had been
broken, but no documentation suppahtat Plaintiff's arm was brokenn short, Plaintiff has not
shown that Defendants used excessive fohedact, the evidence shows that Defendants

engaged in a good faith use of physical force nepgssanaintain prison security and discipline
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and not maliciously or sadistically to cause harm. Because Defendants have submitted evidence
that they did not use excessive force, they atilehto summary judgmeim their favor on this
claim as well.
[,

For the foregoing reasons,

IT ISORDERED that Defendants’ motion (DN 25) GRANTED.

The Clerk of Court i®IRECTED to terminate as parties tois action the following:
Defendant Atkinson (identified oneldocket sheet as both Ofc.iA& and Officer Adkins), Ofc.
Brian Bell, Cody Buckman, Ryan Conaway (iteead on the docket sheet as Conway), Eric
Ryan, and Officer Carter.

Date: March 25, 2016

N

Joseph H. McKinléy, Jr., Chief Judge
United States District Court

cc: Plaintiff,pro se
Counsebf record
4414.009
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