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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF KENTUCKY
OWENSBORO DIVISION
CIVIL ACTION NO. 4:10CV-00127-JHM

SABRINA AUSTIN-CONRAD PLAINTIFF
VS.
RELIANCE STANDARD LIFE IN SURANCE COMPANY DEFENDANT

MEMORANDUM OPINION AND ORDER
Before the court is Plaintiff Sabrina Austin-Conrad’s (“Austin-Conrad”) motion for
permission to undertake discovery in this cé3& 12). Defendant Rence Standard Life
Insurance Company (“Reliance”) has respondeapiposition (DN 13), and Plaintiff has replied
(DN 14). The court, having reviewed the recardl being otherwise sufficiently advised, will

grant the motion in pagnd deny it in part.

I. BACKGROUND

This dispute arises from the terminationbehefits under a long-terdisability (“LTD”)
insurance policy. Austin-Conrad worked as gggal nurse for TroveC€linic Foundation, Inc.,
where she was a participant inlahD benefits plan subject the Employee Retirement Income
Security Act of 1974, 29 U.S.C. 88 1061 seq.(“ERISA”), and for which she paid by payroll
deduction from her salary. The plan designated Redias the insurer of the disability benefits
and the claim fiduciary.

In 2007, Austin-Conrad made a claim for digidy benefits under the plan and, after

satisfying an elimination period, began receiving payments under the plan’s “own occupation”
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disability provision, whereby she waligible for benefits if sheas unable to perform the duties
of her regular occupation. After receiving betsefor a period of twenty-four months under the
“‘own occupation” provision, her benefits pagms shifted to the “any occupation” plan
provision, whereby she remained eligible for bésadnly if she was unable to engage in any
occupation for which her education, trainimgexperience wouldeasonably allow.

While receiving benefits she applied for diddy benefits with the Social Security
Administration (“SSA”), as requad by the plan. On her sed application she was awarded
benefits. In light of this determination, Reliance demanded reimbursement from Austin-
Conrad’s SSA past due benefits award amddafter reduced her ongoing payments to account
for her SSA disability income.

In 2012 Reliance asked Austin-Conrad to ugdean independent medical examination
(“IME”). Reliance utilized MES Solutionso handle the IME scheduling. MES Solutions
arranged for an examination by Dr. Sean3amuels, who conducted a neuropsychological
examination on December 4, 2012. His reporbiisthe letterhead ofuzio & Associates
Behavioral Sciences, Inc. Reliance terminaiedtin-Conrad’s benefits following the IME.

Austin-Conrad appealed the ténation of benefits, and Reliance utilized the services of
MES National Disability Service Center to schedule an IME with Dr. Jeffrey E. Hazelwood on
September 26, 2013. On two separate occasions in 2013, Reliance conducted an internal
Residual Employability Analysis (“REA”). Austin-Conrad notes that both REAs were
completed by the same person, Jody Barach, however her title on the reports is different. On one
her title is identified as “Supervisor, RehabilitetiServices” and on the othi is identified as

“Manager, Medical and Vocational ServicesFollowing Reliance’s review of the Hazelwood



IME and the REAs, it denied Austin-Conrad’s appeal. This action follows, in which Austin-
Conrad alleges Reliance’s denial of bisalecision was arbitrary and capricious.
Plaintiff's Motion

As discussed later in this order, resolutmnchallenges to an ERISA-regulated plan’s
denial of benefits is generally limited to tBeidence contained in the administrative record. A
limited exception exists where the plan is resgadadior both determining eligibility for benefits
and paying those benefits, and discovery mayalb®ved into whether there is a conflict of
interest in the claim evaluatioprocess. Austin-Conrad claims such a conflict of interest is
present in this case and she requestsigsion to undertake written discovery.

Discovery related to bias in the evaluation process.

Austin-Conrad seeks information which may revadlias in favor of denial of benefits
claims. She lists the specific topics of discovasy (1) incentive, bonus, or reward programs or
systems, formal or informal, for an employae/olved in reviewing disability claims; (2)
contractual connectionsetween the conflicted administreffmayor and the vendors/reviewers
utilized in plaintiff's claim; (3) statistical dateegarding the number ofaiims files sent to the
vendors/reviewers and the number of denials wheshulted; (4) statistical data concerning the
number of times the vendors/rewiers found claimants unable to nkon at least a sedentary
occupation or found that thelaimants were not disabledand (5) documentation of
administrative processes designed onlgiteck the accuracy of grants or claims.

Discovery of the claims manual and related internal policies.

Austin-Conrad contends that Reliance shdwde included in thadministrative record

any manuals or policies upon which it relied the determination of her claim. She also

complains that Reliance’s records employ ablations or codes for which there is no



corresponding explanation, as well as documentshndre difficult to read, and Reliance should
either supplement the record or she shoulgdrenitted to conduct discovery on these items.
Subpoena duces tecum to indepeent medical examiners.

In addition to discovery from Reliance, AimsConrad also requests permission to issue
subpoenas duces tecum to IME Drs. SamuelsHamrelwood. She proposes to inquire of the
doctors the number of IMEsék perform in comparison togmumber of non-IME patients they
see, with particular emphasis on those relatmgomplaints of fiboromyalgia, chronic fatigue
syndrome, polyneuropathy and associated dsppe and anxiety. Shesal proposes inquiring
into the compensation ¢lg receive for conducting IMEs in parison to what they receive in
other aspects of their medical practices, potidn of IRS 1099 forms fowork for insurance
companies or medical examination companies, kétpublications rel@d to IMEs, lists of
previous testimony, and copies tbeir schedules for the week surrounding her IME. She also
proposes production of copies of IMEs on otlpatients, with redaction to protect patient

privacy.

Il. DISCUSSION
Where a plan vests the administrator wiliscretion to determine the eligibility for
benefits and construe the plamésms, review looks to whethéhe administrator’s decision was

arbitrary and capricious. Firestone Tire & Rubber Co. v. Bruch, 489 U.S. 101, 115 (1989). The

parties agree that this is the applicable standard in the case. Review of the denial of benefits is
ordinarily confined to the administrative recoathd the court may not consider any evidence not

presented to the plan administrator. Witkn Baptist Healthcare Sys., Inc. 150 F.3d 606, 619

(6th Cir. 1998).



It is well settled in the Sixth Circuit, hower; that a court may consider evidence outside
the administrative record if offered in supportafprocedural challenge to the administrator’s

decision, such as an allegation of bias or &k laf due process._ Busch v. Hartford Life &

Accident Ins. Co., No. 30-00111-KKC, 2010 U.S. Dist. LEXIS 101881, at *2 (E.D. Ky. Sept.

27, 2010) ¢iting Wilkins, 150 F.3d at 619). There is aménent conflict of interest whenever a

plan administrator evaluates and pays benefitsl@ms. Brainard v. Liberty Life Assur. Co. of

Boston, CA No. 6:14-110-DCR, 2801U.S. Dist. LEXIS 178492, at *5 (E.D. Ky. Dec. 30, 2014)

(citing Metro. Life Ins. Co. v. Glenn, 554 U.S. 105, 120@8)). “If a plan gives discretion to an

administrator that was operating @nc conflict of interest, theddrt must weigh that conflict as

a factor in determining whether the administratbused its discretion.Knox v. Prudential Ins.

Co. of Am., CA No. 3:13-8-00424-CRS, 2014 U.S. Dist. LEXIS 170597, at *5 (W.D. Ky. Dec.
10, 2014). The parties are in agreement that Redias both the evaluator of eligibility and
payor of benefits under the pla®geDN 1, § 7 and DN 5, § 7).

While the Supreme Court has acknowledged lainbf interest asa factor to be
considered in reviewing a claim denial, the Gouade clear that it didot envision a specific
evidentiary showing as to what constitutes an improper conflict of interest, and conferred
discretion on courts in using conflict of intsteas a factor in determining whether a plan
administrator abused its discretion:

Neither do we believe it necessarydasirable for courts to create
special burden-of-proof rules, oother special procedural or

evidentiary rules, focused narrowdy the evaluator/payor conflict.
In principle, as we have said, conflicts are boe factor among

YIn Clark v. Am. Elec. Power Sys. Long Term DisabilRlan, 871 F. Supp.2d 655 (W.D. Ky. 2012), this court
employed a two-phase criteria regardisigcovery. First, the claimant weermitted to conduct discovery to
determine whether the plan was in faoth the claim evaluator and payor.tHé claimant was successful in making
this demonstration, then additional discovery would be permitted. Such a structure wasnnétedbsa case
because the plan disputed it both evaluated and paid claintkis case, there is no such dispute and a two-phase
discovery structure need not be considered.




many that a reviewing judge mutdke into account. Benefits
decisions arise in too mangontexts, concern too many
circumstances, and can relate too many different ways to
conflicts — which themselves vary in kind and in degree of
seriousness — for us to come uphwa one-size-fits-all procedural
system that is likely to promofair and accurate review. Indeed,
special procedural rules wouldeate further complexity, adding
time and expense to a process that may already be too costly for
many of those who seek redress.

Metropolitan Life Ins. Co. v. Glenn, 554 U.S. 105, 116-17 (2008).

A “mere allegation” of bias is insufficiemd authorize discovery. Pemberton v. Reliance

Std. Life Ins. Co., CA No. 08-86-JBC, 20093J.Dist. LEXIS 2070, at *3 (E.D. Ky. Jan. 13,

2009). Courts have struggled to resolve thestioe of what constitutes more than “mere
allegation” for purposes of authorizing discover®ne school of thought is that the fact that a
plan administrator botlevaluates and pays claims, and, ¢fiere has an inment conflict of
interest, is sufficient to constitute more than a “mere allegation,” and discovery in such cases is

authorized._Kasko v. Aetna Life Ins. C83 F. Supp.3d 782, 786-87 (E.D. Ky. 2014) (collecting

cases). The other school of thought requiresaameint to do more than simply establish the
existence of an inherent conflict of intste The claimant must produce some evidence
suggesting a likelihood that discovery would lead to probatiidesage. _Id. a#Z87 (collecting
cases). A recent case from the Eastern Digifidlichigan explains the reasoning underlying a
requirement that a claimant present some thrdséndence before discovery is authorized. In
affirming the magistrate judge’s ruling on discoyethe district courtnoted the magistrate
judge:

[R]ejected “the proposon that an inherent decision maker/payor

conflict automatically entitles a hefits claimant to discovery,”

reasoning that “[a]cceptance dhat view would effectively

eliminate the general rule of discovery in ERISA suits in a

substantial portion of such cases.” . [The magistrate judge]
acknowledged the apparent aradynthat “a claimant mushave



some evidence of bias before being allowed to seek such evidence
in discovery,” but reiterated that “an unconditional right to
discovery, in the absence of predeahowing that it is likely to be
productive, would completely ewsrate the general rule against
discovery in ERISA beefits review cases and undermine the well-
recognized legislative tant that the statutgrovide parties with a
prompt and economical means of resolving disputes.”

Mellian v. Hartford Life & Accident Ins. Co., No. 14-10867, 2014 U.S. Dist. LEXIS 177015, at

*9-10 (E.D. Mich., Dec. 24, 2014).
Within our sister Eastern Kentucky Distii decisions have largely held to thema
facia conflict standard.

Under_Glenn, the presence of the conflict of interastits own, is
apparently sufficient to permit eourt to allow discovery beyond
the administrative record. Likes®, pointing out that conflict of
interest would meet the Sixth rCuit's requirement of showing
more than a “mere allegation of hiadBecause, as a matter of law,

a conflict of interest exists, the plaintiff has presented more than
such an allegation.

Pemberton, 2009 U.S. &i LEXIS 2070, at *5:see alsoBrainard, 2014 U.S. Dist. LEXIS

178492, at *5

Within our judicial district there appears a leaningwiard the “showing something
more” criteria. SeeKnox, 2014 U.S. Dist. LEXIS 42897, at *5-&ff'd CA No. 3:13-CV-00424-
CRS, 2014 U.S. Dist. LEXIS 170597 (W.D. Ky. Dec. 10, 2014).

Ultimately, it appears the Sixth Circuit has Igfto the district courts to determine, on a
case-by-case basis, whether the fact of an inheailict is sufficient tcauthorize discovery or
whether some additional showing is needed.

We have noted in a few ERISA eassthat discovery might have
been appropriate under the circumstances. . . . In other cases, we
have affirmed the denial of diseery and explained that a “mere
allegation of bias is not suffient to permitdiscovery under

Wilkins exception.” . . . Although [efendant] argues that these
cases should be interpreted itopose a threshold evidentiary



showing of bias as a pexjuisite to discovery undé&Wilkins the
Supreme Court’s admonition {Blenndiscouraging té creation of
special procedural or ewdtiary rules for evaluating
administrator/payor conflicts of terest counsels against it. That
does not mean, however, that discovery will automatically be
available any time the defendantbisth the administrator and the
payor under an ERISA plan. The limitation on discovery
recognized inWilkins is a result of the determination that matters
outside the administrative recorceasrdinarily not relevant to the
court’s review of an ERISA benefdecision. District courts are
well-equipped to evaluate and determine whether and to what
extent limited discoveris appropriate in fuhterance of a colorable
procedural challenge undéfilkins

Johnson v. Conn. Gen. Life Ins. Co., No. 08-33P4 Fed. Appx. 459, 466-67 (6th Cir. Apr. 7,

2009) (citations omitted).

In some cases the “something more” staddamay be necessaip avoid wholesale
discovery of such a nature so as to “evisieethe general rule agwt discovery in ERISA
cases.” _Johnson recognizes, however, thatdhe emust consider the unique facts of each case
in light of Glenn’s rejection of any “oneze-fits-all” approach and admonition against
establishing rigid rules or stdards. Consequently, in sorsases the bare allegation of a
conflict of interest may suffice in light of éhfacts of the case. “Without such discovery,
plaintiffs would be severely hinded in their ability toobtain evidence to show the significance
of the conflict of interest.”_Brainard, 2014 U.S. Dist. LEXIS 178492, at *9. The underlying
rational is that “[D]enying discovery until thereshbeen an initial showing of bias ‘essentially
handcuffs the plaintiff who . . . will rarely i@ access to any evidenbeyond a bare allegation
of bias, in the absence of discoyér Kasko, 33 F. Supp.3d at 786-783qubting Kinsler v.

Lincoln Nat. Life Ins. Co., 660 F. Supp. 2d 830, 836 (M.D. Tenn. 2009)).

In this particular case, Austin-Conrad has madmima face showing of an inherent

conflict of interest by alleging that Reliancelisth the entity responsible for evaluating and



paying her claim. Moreover, sinetes the SSA determined sheswally disabled, yet Reliance
subsequently determined that she was not fdigabled. While the parties disagree over
whether Reliance “discounted” ddistinguished” the SSA deteination in rejecting it as
dispositive, the fact remains that Reliance ggreater weight to the findings of its own IME and
REAs than the SSA determination. Austin-Guhralso questions whether Reliance followed
guidelines requiring amdependent review of her appeal dyseparate department. Reliance
does not address this issueiis response. These challenges constitute more than a “mere
allegation” of bias.

Any discovery is not without limits and ehcourt retains disctien to determine the
extent to which it is appropriate to furthercalorable procedural challenge. The scope of
inquiry is limited to the conflicof interest and allegation dfias. Brainard, 2014 U.S. Dist.
LEXIS 178492, at *9; Pemberton, 2009 U.S. DISEXIS 2070, at *11. In determining the
scope of discovery, the court must balance thaimant’s interesin obtaining relevant
information against the primary goal of ERISf providing inexpensive and expeditious
resolution of claims. _Brainard, 2014 U.Bist. LEXIS 178492, at *10-11. Austin-Conrad’s
motion is analyzed within this framework.

A. Recognized topics for discovery.

Topics upon which discovery hbsen approved are as follows:

(1) Incentive, bonus or reward programs or systems, formal or
informal, for any employees inwg@d in any meaningful way in
reviewing disability claim$.

(2) Contractual connections betwettie administrator and the

reviewer utilized in the plairffis claim, and financial payments
paid annually to the reviers from the administratdr.

2 Kasko v. Aetna Life Ins. Co., 33 F. Supp.3d 782, 788 (E.D. Ky. 2@ié}tihg Myers v. Prudential Ins. Co. of
Am., 581 F. Supp.2d 904, 914 (E.D. Tenn. 2008)).
3 |d. (citing Pemberton at *3).




(3)  Statistical data regarding the number of claims files sent to
the reviewers involved in the pidiff's claim and the number of
denials which resulted.

(4)  Statistical data regarding the number of times the reviewers
involved in the plaintiff's claim foud claimants able to work in at
least a sedentary occupation fmund the claimants were not
disabled’

(5) Documentation of administiige processes designed only
to check the accuracy of grant$ claims (limited to claims
guidelines actually consulted &dljudicate plaintiff's claim}.

It is important to note thad cursory reading of Pembemnt might suggest that a broad
range of statistical data may be discovered,dmutloser reading, oneill note that the court
considered the plan’s objeati to the burdensomeness of tieguests and concluded “[i]ln the
instant case, the plaintiff's request for the statistical data has been sufficiently narrowed to
include only those reviewers whaeere involved in the platiif's claim.” 2009 U.S. Dist.
LEXIS 2070, at *10. “An adminisator’'s decision to deny benefits may be influenced by a
broad range of legitimate factors. Statistical data, amassed from the results of many unrelated
benefits claims, would not accdufor individualized circumstares leading to the decision in
each case.”_Knox, 2014 U.S. Dist. LEXIS 170597, at *10.

Specific topics related to reviewer credibildaye not subject to discovery. These include
reviewer personnel files; review performance reviews; enggkee pay records; information
regarding the training and quatidtions of reviewers; whethereviewers have ever faced

criminal charges, civil suits, or disciplinarytens; whether reviewers failed to achieve board

certifications; and a reviewertseatment activity. _Clark v. Am. Elec. Power Sys. Long Term

Disability Plan, 871 F. Supp.2d 655, 66%.D. Ky. 2012) (citations omitted).

* 1d. (quotingPemberton at *3).
® |d. (quoting Pemberton at *3)
® |d. (citing Mullins v. Prudential Ins. Co. of Am., 267 F.R.D. 504, 513 (W.D. Ky. 2010)).
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B. Austin-Conrad’s discovery requests.

Austin-Conrad seeks discovery of whethbere is any incentive, bonus or reward
program or system, formal or informal, fany employee involved imeviewing disability
claims. This is a topic recognized relevant to the issuelwfs and therefore discoverable.

Her next topic of discovery is contractui@nnections between the reviewers utilized in
her claim. Reliance argues that discoveryteeldo the physians performing the IMEs is not
relevant, as they were not the decision makeithe case, and the court does not review their
decisions (DN 13, p. 5). However, if the dearsimakers relied on opinions or reports which
may have been unduly influenced by financialeintives, a court may benefit from information
revealing the compensation. Kask3, F. Supp.3d at 789 (citation omittedge alsaCrider v.

Life Ins. Co. of N. Am.,.CA No. 3:07-CV-331-H, 2008 U.Pist. LEXIS 6715 (W.D. Ky. Jan.

29, 2008) (Indeed, "if [Aetna] relied on the thipdrty reviewers whose apons or reports may
have been unduly influenced by financial inceesivthe Court would benefit from information
revealing the compensati@rangements in place."). Thisastopic recognized as relevant to
the issue of bias and therefore discoverable.

Austin-Conrad next seeks statistical data reigg the number of clais files sent to the
reviewers and the number of denials which resulted. As before, this is a recognized topic of
discoverable information. Any such discovehgwever, must be limited to those persons
reviewing her claim. Any such discovery must dbgorestricted to a reasonable period of time.
Plaintiff suggests no time-frame, but a periodewf years has been approved in Pemberton.

Her next request is for statistical dat@ncerning the number of times the reviewers
found claimants able to work in at least a sealgnbccupation or found &t the claimants were

not disabled. This request mirrors the disepvimpic for which pernssion was granted in

11



Pemberton, and here Austin-Conrad has limitadréguest to those reawers who participated
in her claim. She has not, however, placed ampteal limit on the request. In Pemberton the
court found a period of ten years reasonable. nardifound reasonable a period of five years.
In addition, Austin-Conrad does not limit her reguesreviews performed for Reliance. If the
objective of this discovery is to uncover any eattof incentive or reward for findings of non-
disability, then only those veews performed for Reliance bear relevance, and only those
performed within the last ten years.

Next, Austin-Conrad seeks documentatioradministrative processedesigned only to

check the accuracy of grants of claims. _AmPBerton and Mullins v. Prudential Ins. Co. of Am.,

267 F.R.D. 504, 513 (W.D. Ky. 2010) note, howeaty such discovery is limited to claims
guidelines actually consutldo adjudicate her claim.

Moving on from the categories identified Kasko, Austin-Conrad seeks production of
Reliance’s claims manuals and policies, contegdihat they should already be part of the
administrative record as “pertinent documentgfied upon by Reliance’s decision makers in
making the disability determinati. She also notes that themadistrative record contains a
number of abbreviations for which she is unsafdheir meaning. In its response, Reliance
offers to provide an explanation of any ablméwens Austin-Conrad finds unclear, however she
argues that the documents willeshlight on the abbreviations used in the administrative record
and that “claims management information mosthidden behind some of these abbreviations”
(DN 14, p. 3). In its response, Reliance suggtss it send Austin-Coad an index to any
manuals or procedures so that she might idettiifge abbreviations she requests. This proposal
seems reasonable, and discovery is limitethtsse manuals or policies upon which Reliance

relied in determining Austin-Conrad’s disability claim.
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Austin-Conrad’s next area of inquiry dels into obtaining information from the
independent medical examiners. She wishes to obtain informatisulppoena duces tecum
regarding the number oMEs the physicians perform in egarison to the number of patients
they treat. This area of inquiry encroashupon the “reviewer credibility” realm and is

impermissible. _Busch v. Hartford Life &cc. Ins. Co., CA M. 5:10-00111-KKC, 2010 U.S.

Dist. LEXIS 101881, at *11-12 (E.D. Ky. Sept. 22010) (question ofwhether reviewers
recently treated patients is unliketo lead to evidence coneeng conflict of interest).
Similarly, her request for a “list of IME authoredblications, lists of @vious testimony, copies
of the examiner's schedules for the week surrounding the time they examined Ms. Austin-
Conrad [and] copies of the independent medeamination reports with the patients’ names
redacted to protect their privgc(DN 12-1, p. 12), allventure too far afield from matters of
relevance to her particular claim and of bias anréviewers’ part or encroach upon the area of
reviewer credibility. Austin-Conrad’s requdst information about compensation received by
the physicians in comparison with that recdifer patient care and the amount received for
IMEs for insurance companies or medical ekstion companies likewise goes to reviewer
credibility. The amount paid by Ra&nce to the physicians, howevergaigair subject of inquiry.
Brainard, 2014 U.S. Dist. LEXIS 178492, at *10. ig'mformation, however, is equally within
Reliance’s possession and is more appropriaselyght by interrogatory to Reliance than

subpoena to a non-party.
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lll. ORDER
IT IS HEREBY ORDERED that the motion of Plaintiff Sabrina Austin-Conrad for
permission to undertake discovery (DN 1255RANTED IN PART and DENIED IN PART, as
set forth in the memorandum opinion and order.a Iseparate order, tl@urt will schedule a
telephonic status conference to discuss any fiwation of the scheduling order necessary in

light of this order.

H. Brent Brennenstuhl
United States Magistrate Judge

July 21, 2015

Copies to: Counsel of Record

14



