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UNITED STATESDISTRICT COURT
WESTERN DISTRICT OF KENTUCKY
OWENBORO DIVISION
CIVIL ACTION NO. 4:15 CV-00014 HBB

JIMMY W. PIPER PLAINTIFF

VS.

CAROLYN W. COLVIN, Acting
Commissioner of Social Security DEFENDANT

MEMORANDUM OPINION
AND ORDER

BACKGROUND

Before the Court is the complaint (DN 1) of Jimmy W. Pigtdintiff’) seeking judicial
review of the final decision of th€ommissioner pursuant to 42 U.S&405(g). Both the
Plaintiff (DN 29) and Defedant (DN 32) have filed Fact and Law Summary.

Pursuant to 28 U.S.C. 8§ 636(c) and Fed.REiv3, the parties have consented to the
undersigned United States Magistrate Judge cdimdu@ll further proceedings in this case,
including issuance of a memorandum opinion artdyesf judgment, withdirect review by the
Sixth Circuit Court of Appeals ithe event an appeal is filed (DN. By Order entered April 17,
2015 (DN 28), the parties were notified that aejuments would not be held unless a written

request therefor was filed and gieah. No such request was filed.
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FINDINGS OF FACT

On February 23, 2009, Plaintiff filed applicatgfor Disability Irsurance Benefits and
Supplemental Security Income payments (Z43, 247). Plaintiff alleged that he became
disabled on December 31, 2008 as a result ofam bnjury, anxiety, depression, memory loss
issues, and knee problems (Id. at 222, 243, 247)middtrative Law Judge Kathleen M. Thomas
(“ALJ") conducted a hearing on September 15, 2dl@wensboro, Kentucky (Id. at 62).
Plaintiff was present and represesh by attorney John Worman (Id.)Also presenand testifying
was Lowell Latto, Ph.D., as a vocational expgdt). The ALJ denied Plaintiff's claim for
benefits (Id. at 17, 119-131). The Appealsu@cil granted Plaintiff's request for review,
reversed the decision of the ALJ, and remandedctse back to the ALJ with instructions to
further develop theecord (Id. at 17, 137-139).

On October 26, 2012, the ALJ conducted a @ilearing from Paducah, Kentucky (Id. at
43). Plaintiff and her attorney, Sarah Woods,ip@ted in the videdearing from Owensboro,
Kentucky (Id.). Also participating and tegiifig at the hearing vealLowell Latto, Ph.D., a
vocational expert (1d.).

In a decision dated April 3, 201Be ALJ evaluated this adult disability claim pursuant to
the five-step sequential evaluation proc@semulgated by the Commissioner (Tr. 17-36).
Before addressing each of the steps, the Aduhd that Plaintiff met the insured status

requirements of the Social Securigt through June 30, 2010 (Id. at 20).



At the first step, the ALJ found Plaintiff ha®t engaged in substantial gainful activity
since January 3, 2009 (Id.). Notably, the AL&didanuary 3, 2009, because an earlier final
decision of the Commissioner established that Plaintiff was not disabled through January 2, 2009
(Id. at pp. 17-20).

At the second step, the ALJ determined since January 3, 2009, Plaintiff has had the
following severe impairments: chronic pain disorder, hypertension, and diabetes mellitus
exacerbated by obesity (Tr. 20). Notably, a #econd step, the ALJ also determined that
Plaintiffs obesity, depression, anxiety, chronic toltive pulmonary disease, coronary
condition, hernia repair in January 2010, deep vein thrombosis, and sleep agnea-aeveré
impairments within the meaning of the regwas (Id. at 20-21). Athe third step, the ALJ
concluded that Plaintiff does not have an impairhog combination of impairments that meets or
medically equals one of the listed iepments in Appendix 1 (Id. at 22).

At the fourth step, the ALJ made two diffateesidual functional capacity findings. The
first finding addressed the time frame Janudry2009 through Decemb@d, 2010 (Tr. 22).
Specifically, the ALJ found that Plaintiff had thesidual functional capagito perform less than
a full range of light work because he could omtgasionally stoop and never climb ladders, ropes,
or scaffolds; he needed to avoid all expogaorbazards such as operating dangerous machinery,
and working around unprotected ¢ieis; he was precluded from concentrated exposure to

extremes of heat and cold; and because of hi$ ¢éy=in and medication side effects, he could

1 In a decision dated January 2, 2009, Administrative Law Judge James E. Craig denied the applications for Disibility
Insurance Benefits and Supplemental Security Income paythenlaintiff filed on August 28, 2006 (Tr. 102-111,

243, 247). That decision became the final decision of the Commissioner when the Appealsdenied Plaintiff's

request for review of the AdministrativLaw Judge’s decision (Id. at 17)
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not make complex decisions or carry out detaitexks, but he retained the capacity to perform
simple, one to three step tasks that doreqtire sustained atteon to detail (1d.).

The ALJ's second finding addssed Plaintiff's residual futional capacity beginning
January 1, 2011 (Tr. 29). Specifically, tAéJ found Plaintiff hadthe residual functional
capacity to perform less than dlftange of sedentary work besaihe could only consistently
stand/walk less than two hours in an eight-hourkday; could only consistently sit less than two
hours in an eight-hour workday; he could Iificecarry less than 10 pounth& would miss three or
more days a month due to symptoms of medical impairments and treatment for those
impairments; in addition to normal breaks and luperiods, he would need more than one extra
break per day to lie down due to his medicallpems; and he would need one or more extra
breaks per day of at least 15 miesito regain focus (Tr. 29).

At the fourth step, the ALJ also considertb@ vocational expést opinions regarding
Plaintiff's ability to perform higast relevant work in light dhe two different residual functional
capacity assessments (Tr. 33). The ALJ foundeslanuary 3, 2009, Plaintiff has been unable to
perform any of his past relevant work (Id.).

The ALJ proceeded to the fifth steghere he considered Plaintdfresidual functional
capacityprior to January 1, 2011, age, education, and past werperience as well as testimony
from the vocational expert (Tr. 34-35). The Afound that Plaintiff i€apable of performing a
significant number of jobs that exist in theioaal economy (Id.). Therefore, the ALJ concluded
prior to January 1, 2011, Plaintiff has not been under‘disability,” as defined in the Social
Security Act (Id. at 35-36). Additionally, the ALlfound Plaintiff was not disabled prior to his
date last insured, June 30, 2010 (Id.).

At the fifth step the ALJ also considered Plairgiffesidual functional capacibeginning
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January 1, 2011, age, education, and past work experience as well as testimony from the
vocational expert (Tr. 35). EhALJ found there are no jobs tletist in significant numbers in
the national economy that Plainttfn perform (Id.). Therefore,édALJ concluded that Plaintiff
has been disabled beginnidgnuary 1, 2011 (Id. at 35-36).
Plaintiff timely filed a rguest for the Appealsdtincil to review the AL'$ decision (Tr.

10-11). The Appeals Council denied Plairgifequest for review of the Alsldecision (Tr. 1-3).

CONCLUSIONS OF LAW

The Social Security Act authorizes payment of Disability Insurance Benefits and
Supplemental Security Inowe to persons with disabilities. 42 U.S§8.401 et seq. (Title 1l
Disability Insurance Benefits), 13&t seq. (Title XVI Supplemerit&ecurity Income). The term
“disability’ is defined as an

[ijnability to engage in any substantial gainful activity by reason of
any medically determinable physical or mental impairment which
can be expected to result in deatr which has lasted or can be

expected to last for a continuougipd of not less than twelve (12)
months.

42 U.S.C.§§ 423(d)(1)(A) (Title 1), 1382c(K3)(A) (Title XVI); 20 C.F.R.§§ 404.1505(a),

416.905(a); Barnhart v. Walton, 586S. 212, 214 (2002); Abltkv. Sullivan, 905 F.2d 918, 923

(6th Cir. 1990).
The Commissioner has promulgated regulatieesting forth a fre-step sequential
evaluation process for evaluating a disability claim. ‘&®@luation of disability in general20

C.F.R.§§ 404.1520, 416.920. In summary, thalexation proceeds as follows:



1) Is the claimant engagedsnbstantial gainful activity?

2) Does the claimant have a medically determinable
impairment or combination of impairments that satisfies the
duration requirement and sificantly limits his or her
ability to do basic work activities?

3) Does the claimant have an impairment that meets or
medically equals the criteria of a listed impairment within
Appendix 1?

4) Does the claimant haveethiesidual functional capacity to

return to his or her past relevant work?
5) Does the claimant's residual functional capacity, age,
education, and past work exmnce allow him or her to
perform a significant numbepof jobs in the national
economy?
Here, the ALJ denied Plainti$f application for Disability Insurece Benefits at the fifth step.
However, the ALJ granted Plaintiff's applicatitar Supplemental Security Income payments at
the fifth step.
As previously mentioned, thsppeals Council denied Plaintdgfrequest for review of the
ALJ’s decision (Tr. 1-3). Athat point, the AL$ decision became the final decision of the
Commissioner. 20 C.F.B§ 404.955(b), 404.981, 422.210(a); see 42 U.§405(h) (finality of
the Commissioner's decision).
Review by the Court is limited to deterrmgi whether the findings set forth in the final

decision of the Commissiner are supported gubstantial evidence42 U.S.C. Section 405(g);

Cotton v. Sullivan, 2 F.3d 692, 695 (6th Cir. 1993);al¥y. Sec'y of Health & Human Servs., 974

F.2d 680, 683 (6th Cir. 1992), and whether the ocbtegal standards were applied. Landsaw v.

Sec'y of Health & Human Serys803 F.2d 211, 213 (6th Cir. 1986)¥Substantial evidence exists

when a reasonable mind could accept the evidence as adequate to support the challenged



conclusion, even if that evidenceubd support a decision the other wayCotton, 2 F.3d at 695

(quoting _Casey v. Sec’y of Health & Human Servs., 987 F.2d 1230, 1233 (6th Cir. 1993)). In

reviewing a case for substantial evidence, the Cooaly not try the casde novo, nor resolve

conflicts in evidence, nor decide questions of credibllitCohen v. Sec’y of Health & Human

Servs., 964 F.2d 524, 528 (6th QiB92) (quoting Garner. Heckler, 749-.2d 383, 387 (6th Cir.

1984)).

A
Plaintiff disagrees with Finding No. 5 whicaaddresses his residdanctional capacity
prior to January 1, 2011 (DN 29-1 and 29-2 at§). Plaintiff argues$inding No. 5 is not
supported by substantial evidence because thedid ot to give appropriate weight to the
opinions of two treating physicianBrs. Matthew and Cole (Id.) Additionally, Plaintiff argues
the reasons the ALJ gave for disditing the opinions of Drévlatthew and Cole do not comport

with applicable law (Id. citing 20 C.F.R8§ 404.1527(c) and 416.927(c); Wilson v. Comm'r of

Soc. Sec., 378 F.3d 541, 546 (6th Cir. 2004)g&ts v. Comm'’r of Soc. Sec., 486 F.3d 234,

242-245 (6th Cir. 2007). Finally, &htiff asserts the ALJ did ndist any medical evidence that
supports the residual functional capacggessment prior to January 1, 2011 (Id.).

Defendant points out the ALJ was not requittedspecifically discuss every factor
applicable to the evaluation of a medicalropn before discounting éhopinion of a treating
source (DN 32 at p.5). Further, asserts DefendaetALJ need only minimally articulate good
reasons for the weight assigneda treating physician (Id.)Defendant asserts that the ALJ
appropriately concluded (1) Dr. Mathewspinion—"quite disabled™—was a conclusory
statement on a legal issue reserved for theai@issioner; (2) Dr. Mathew’s opinion—Plaintiff
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was not able to perform daily activities withosignificant help—appead to be based on
Plaintiff’'s subjective complaintsrior to January 1, 2011; and (3). Mathew failed to express any
specific work-related limitations_(ld. at pp. 5-7)Defendant argues the ALJ set forth an
appropriate and reasonable basrsiiscounting Dr. Cole’s presctipn for a wheelchair (Id. at pp.
7-8). Finally, Defendant asserts that the ALJgebn the opinions of the state-agency reviewing
doctors in making her residual functional capafitglings because she determined they were
more credible than the opinionsD@fs. Mathew and Cole (Id. at 9-10).
2

The regulations indicate that treating source opinionst receive‘controlling weight
when two conditions are met: (1) the medical opirfisrwell-supported by nukcally acceptable
clinical and laboratgr diagnostic techniquésand (2) the medical opiniofis not inconsistent
with other substantial evidea in ... [the] case recofd. 20 C.F.R. 88 404.1527(c)(2),

416.927(c)(2); Gayheart v. Comm’r of Soc. Sé&Q F.3d 365, 376 (6th Cir. 2013). Notably, the

Administrative Law Judge must provide “good m@as’ for not giving contriling weight to the

opinions of the treating source. Gayheatt) F.3d at 377 (quoting Wilson v. Comm’r, 378 F.3d

541, 544 (6th Cir. 2004)).

If the Administrative Law Judge does not give the treating physsciaedical opinion
controlling weight,‘then the opinion is weighed based oa lgngth, frequency, nature, and extent
of the treating relationship, as well as the treating soute@area of specialty and the degree to
which the opinion is consistenttithe record as alwle and is supported bbglevant evidence.”
Gayheart, 710 F.3d at 376 (citing 20 C.F.RI0&.1527(c)(2)-(6)). Further, the Administrative
Law Judge must providgood reasorisfor the weight given to the treating physicgopinion.

20 C.F.R. 8 404.1527(c)(2); Social Security Rgl96-2p; Gayheart, 710 F.3d at 376; Wilson, 378
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F.3d at 545-546. Notablyjtlhese reasons must sipported by the evidence in the case record,
and must be sufficiently specific to make cléarany subsequent reviewers the weight the
adjudicator gave to the treating souscenedical opinion and the reasons for that weight.
Gayheart, 710 F.3d at 376 (oij Social Security Ruling 96-2p, 1996 WL 374188, at *5 (Soc. Sec.
Admin. July 2, 1996)). “This procedural requiremefgnsures that the ALJ applies the treating
physician rule and permits meaningful review of the ‘Alapplication of the rul®. Gayheart,
710 F.3d at 376 (quoting Wilson, 378 F.3d 544).

When the treating source’s opinion is not giwentrolling weight, the Administrative Law
Judge mustconsidet and“evaluaté the findings set forth in assessments prepared by examining
sources and non-examining State agency physi@ad psychologists. 20 C.F.R. 88 404.1527(c)
and (e)(2)(i), 416.927(c)na (e)(2)(i); Social Security Rulin96-6p. Notably, medical opinions
from examining and non-examining physicianse anever assessed faontrolling weight.”
Gayheart, 710 F.3d at 376 (citation omitted).stéad, the Administrative Law Judge “weighs
these opinions based on the examining relation@nifack thereof), specialization, consistency,
and supportability...” _Id. (citing 20 C.F.R. § 404.159{Z)). Further, othefactors that tend to
support or contradict the mediogpinion may be considered assessing the medical opinion.
Gayheart, 710 F.3d at 376 (citing 20 C.F.R. § 404.1527(c)(2)).

3

The ALJ acknowledged that Dr. Mathew o@d on August 31, 2010, that Plaintiff was
“quite disabled” and not able to perform any daityivities without signitant help (Tr. 29). The
ALJ observed that Dr. Mathew’s opinion was coditged by his own medal determination that
Plaintiff was clinically stabléfrom a cardiac standpoint (Id.)Thus, the ALJ concluded Dr.
Mathew’s opinion is inconsistent with other statvgial evidence in the record. This is a good
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reason for not according controlling weight te thoctor’s opinion. The ALJ also appropriately
noted that the opinion “disabled” is not a medigginion; rather it i vocational opinion on an
issue reserved for the Commissioner. Q6.R. 88 404.1527(d)(1), 416.927(d)(1). The ALJ
properly discounted Dr. Mathewtspinion—Plaintiff is not able to perform any daily activities
without significant help—becaust appeared to be based oraiRtiff's subjective complaints
prior to January 1, 2011, as opposed to objecfunctional testing (Id.). 20 C.F.R. 88
404.1527(c)(3), 416.927(c)(3). In sum, the ALJas@ns for discounting Dr. Mathew’s opinions
are supported by substantial eemge in the record and compwith applicable law.
4
In a treatment note dated March 11, 2010, Die@bserved that ovenhe past two days

Plaintiff had made three trips tavo different emergency roomsrftreatment of injuries from
falling (Tr. 1315). Dr. Cole obseed that both emergency roordsclined to give Plaintiff
narcotics (Id.). Further, Dr. Cole noted thaaiRliff was requesting something for pain (Id.).
Dr. Cole indicated he discussediwPlaintiff, pain medicationsral a referral to pain management
(Id.). Additionally, Dr. Cole commented as follows:

I've advised him to get a wheel chamd stay init. He has literally

dozens of ER visits due to problsmelated to falls and syncope.

I've advised that he simply stagated. He should stop ambulating

completely. Will Rx. Wheelchair [sic].
(Tr. 1315).

The ALJ acknowledged that Dr. Cole prescrilaedheelchair (Id. at 28). However, the

ALJ concluded there was no credible evidence to support an ongoing need for a wheelchair or
other assistive device once Pl#instopped abusing narcotic pamedication (Id.). Essentially,
the ALJ relied on medical records to reach ¢mrclusions that polyphaamy and/or medication

overdose was a suspected and likelgtabuting factor to Plaintiff’snstability (Id.). Further, the
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ALJ depend on medical reports showing inyM2010, Plaintiff sufferd opioid withdrawal
symptoms that required inpatient treatment dfewas prescribed Percocet, a non-opioid pain
medication (Id.). Additionally, the ALJ relied on medical records from treating sources
indicating Plaintiff's stability improved and he svanly using a cane to &ulate at times and at
other times ambulated without an assistive deflat¢. In sum, the ALJ’s conclusions regarding
Dr. Cole’s wheel chair prescription are suppdrtoy substantial evidence in the record and
comport with applicable law.
S

Contrary to Plaintiff's assadn, the ALJ identified the medicabpinions sheelied on in
making the residual functional capgdindings (Tr. 28-29). Spefucally, the ALJ discussed the
limitations expressed by the noraenining State Agency prograpmysicians on May 4, and July
23,2009 (Id.). Then the ALJ indicated “[i]n reawnthe claimant’s residual functional capacity
for the period prior to January 1, 2011, the undersigned gnhess weight to the State Agency
determinations” (Id. at p. 29). Additionally, tiAd.J explained that she was persuaded to adopt
the prior Administrative Law Judge’s “findinthat the claimant cannatarry out detailed
instructions or make complex dsitins due to his level of paand medication side effects, but
can perform simple one to three step tasks thatad@equire sustained att#on to detail” (Id.).
In sum, the undersigned concludes the ALJ’s figdiare supported by substantial evidence in the
record and comport with applicable law.

6

The residual functional capacity fimdj is the Administrative Law Judgeultimate
determination of what a claimant can still do despis or her physical and mental limitations.
20 C.F.R. 88 404.1545(a), 404.1546, 416.945(a), 416.94& rd¢idual functional capacity
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finding is based on a consideration of medical sestatements and all othevidence in the case
record about what a claimant can do despite limitations caused by his or her physical and mental
impairments. 20 C.F.R. 88 404.1529, 404.1545(a), 404.1546, 416.929, 416.945(a), 416.946;
Social Security Ruling 96-5p; Social SecurBuling 96-7p. Thus, in making the residual
functional capacity finding the Administrative Law Judge must necessarily assign weight to the
medical source statements in the record and centfid subjective allegations of the claimant and
make credibility findings. 20 C.F.R. 34.1527(c), 404.1529; Social Security Ruling 96-7p.

The undersigned has thoroughly reviewed rieord and the ALJ’s residual functional
capacity finding. The undersigned concludes thatALJ's residual funatinal capacity finding

is supported by substantial evidenoel @omports with applicable law.

ORDER

IT ISHEREBY ORDERED that the final decisionf the Commissioner iAFFIRMED.

This is a final and appealable Or@erd there is no just cause for delay.

H. Brent Brennenstuhl
United States Magistrate Judge

August 25, 2015

Copies: Counsel
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