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UNITED STATESDISTRICT COURT
WESTERN DISTRICT OF KENTUCKY
OWENSBORO DIVISION
CIVIL ACTION NO. 4:16-CV-00121-JHM

RICHARD ESCALERA PLAINTIFF
VS.
BARD MEDICAL, A DIVISION OF C.R. BARD, INC. DEFENDANT

MEMORANDUM, OPINION,
AND ORDER

Before the Court is the motion of Plaintiichard Escalera for an award of fees and
expenses against Defendant Bard Medical, A $iovi of C.R. Bard, Inc. (DN 37). Bard has
responded in opposition (DN 38)nc Escalera has replied (DN 39)The motion is ripe for
adjudication. For the reasons thaltow, Escalera’'s motion is granted.

Background

Escalera seeks to recover his legal fees and expenses associated with pursuing a motion
to compel Bard’'s responses to discoverguests. On January 11, 2017, Escalera served
interrogatories and requests faroduction of documents on Bard. Bard served responses and
objections on February 13, 2017dasubsequently served ameddesponses and objections on
March 2, 2017. Escalera believed that Bard’'saliscy responses werefagent. The parties
were successful in resolving some of the issues, and on May 24, 2017, Bard served a second
amended set of responses and objections. Esdaéexved that deficiasies in the responses

remained.

Dockets.Justia.com


https://dockets.justia.com/docket/kentucky/kywdce/4:2016cv00121/100087/
https://docs.justia.com/cases/federal/district-courts/kentucky/kywdce/4:2016cv00121/100087/47/
https://dockets.justia.com/

Pursuant to the requirement ihe scheduling orders thatetlparties participate in an
informal telephone conference with the undgmed before filing any motions related to
discovery, the Court conducted a telephonic camfeg on April 20, 2017. Ehparties resolved
some of the disputed issues idgrthe conference, but as tdhets on which the parties were
unable to agree, the undersignethatized Bard to file motions for protective orders (DN 20).
The undersigned conducted another telephomndéezence on June 7, 2014, the conclusion of
which the undersigned authorized Escalerfile a motion to compel (DN 22).

Escalera filed a motion to compel on July 7, 2017 (DN 23). Bard responded in
opposition (DN 27), and Escalera replied (DN .32)he undersigned issued a memorandum
opinion and order on September 12, 2017 grantirgplEsa’s motion to compel and directing
Bard to supplement its response to Escalerasodiery requests (DN 33). Bard subsequently
filed an objection to the ruling (DN 36), ancetdistrict judge overrutethe objection (DN 41).

Escalera’s Motion

Escalera brings his motion under Fed. R. Civ3Ra)(5)(A) for an award of expenses
and attorney fees in the sum of $19,385.00 incdumethe course of filing of the motion to
compel. The rule provides:

(5) Payment of Expenses; Protective Orders.

(A) If the Motion Is Granted (o Disclosure or Discovery Is
Provided After Filing). If themotion is granted—or if the
disclosure or requested discovésyprovided after the motion was
filed—the court must, after givingn opportunity to be heard,
require the party or deponent whose conduct necessitated the
motion, the party or attorney adwgi that conduct, or both to pay
the movant’s reasonable expengesurred in making the motion,
including attorney’s fees. Buthe court must not order this
payment if:

() the movant filed the motion Bmre attempting in good faith to
obtain the disclosure or dseery without court action;



(ii) the opposing party’s nondisclagy response, or objection was
substantially justified; or

(ii) other circumstances malan award of expenses unjust.
Fed. R. Civ. P. 37(a)(5)(A).

Escalera asserts that there is no questionhaittempted in good faith to resolve the
dispute before filing the motion, as demon&datoy his deficiency letter and subsequent
telephone conversations with Baatout the discovery deficiencie§urning to whether Bard’s
nondisclosures and objections wergbstantially justified, Escaleargues that the Court need
look no further to the language it employed ie thrder sustaining the motion to compel, in
which the Court observed that “Bard has respondettarly all of Escalera’s discovery requests
with boilerplate language and vague, evasiwpoases” (DN 33, p. 1). Escalera notes further
than the Court agreed with him on his entitlein® the entire requested discovery. While
Escalera concedes that the wustgned found the request forfenmation about customers and
product trials a “slightly closer issue” (Id. at p, Epcalera points out that the ruling on the issue
was in his favor. He also points out that trder sustaining his motioilo compel repeatedly
characterized Bard’s objectioas “boilerplate” and concludedith the observation that “Bard
has stymied discovery with itsfusal to answer obviously relevargquests and near constant
assertion of boilerplatebjections” (Id. at p. 14).

As noted, Escalera seeks reimbursemen$x¥,385.00. He has attached an itemized
statement from his legal counsel reflecting épenditure of 45.6 hoursrf6JSW” at an hourly
rate of $155, 65.85 hours for “KTK&t an hourly rate of $180nd 2.2 hours for “MS” at an
hourly rate of $210 (DN 37-2). Ehhours claimed for work relatéd the motion to compel are

113.65. Escalera agrees that this total reflects work beyond the strict scope of preparing the



motion to compel and includesesfiling efforts to identify andesolve the discovery response
deficiencies. Escalera cites dist court opinionswithin the Sixth Cirait for the proposition
that time spent on activities attempting to resavdiscovery dispute as required by the court as
a condition precedent to filing a motion are properly claimed under Rule 37(a)(#&\Moore

v. Weinstein Co., LLC, No. 3:09-C00166, 2012 WL 1657968, *5 (M.D. Tenn. May 11, 2012);

J4 Promotions, Inc. v. Splash Dogs, LLG).2:09-CV-136, 2010 U.S. Dist. LEXIS 60590 (S.D.

Ohio May 25, 2010); Swaplease, Inc. v. SuldeBgchange.com, Inc., No. 1:07-CV-45, 2009

WL 1119591, *4 (S.D. Ohio April 272009). Escalera also includespenses included in filing

the instant motion for fees,tirig PepsiCo v. Central Inv. Corp., Inc., 216 F.R.D. 418, 421 (S.D.

Ohio 2002) in support of that portion of the claim.

Bard’'s Response

In opposing Escalera’s motion, Bard contends that its opposition to the discovery
requests was substantially justified. In supporthid argument, Bard sets forth three factors
which it believes weigh in its favor. FirsBard contends “both Plaintiff and the Court
substantially narrowed many ofdnttiff's original discovery rquests” (DN 38, p. 1). Second,
Bard notes that the Court remarked that onehef categories of discovery at issue, namely
information about Plaintiff's customer data, sva “closer issue.” Tid, Bard asserts that
another issue, whether comparator data shbaldimited to the relevant decision maker, was
briefed at the Court’s request after two discovery conferences. Bard contends that in so doing,
the Court “seemed to implicitly acknowledge thas tlvas not a clear cut issue, but rather one on
which ‘reasonable people caoudiiffer” (Id. at p. 1-2).

Bard further argues that there are three nfaceors which demonstrate that an award of

fees would be unjust in this instance. FirsttdBasserts that Plaintiff's position on the scope of



discovery changed during the progress of the,casluding the briefing phase. Second, Bard
contends that it had already produced “a vast ntgjof the performance-related data” that it
was ordered to produce “long before Plaintiff efiegd his motion to compel” (Id. at p. 2).
Finally, Bard contends that it has worked dilithgrthroughout the coursef the case to review
and supplement its production. plbints to the several telephordonferences between the Court
and counsel to discuss discovesgues as demonstrating thaé tbbjections we reasonably
debatable.

Escalera’s Reply

Escalera notes that Bard has not taken excepitime amount or natui the fees it has
requested and has only argued thatfees should not be awardagtause the failure to provide
the requested discovery was dabsially justified or becausean award would be unjust.
Escalera takes exception with these arguments.

Escalera contends that Bardjections were not substantiajustified when viewed in
the context of its entire discovery strategy. rski Escalera arguesatBard responded to
numerous discovery requests that it hadesponsive documents, even though it had a 60-day
document retention policy, failed to search its backup tapes and failed to disclose the policy or
existence of the tapes in discoyeesponses. Escalera contetids Bard was only forthcoming
when confronted. Escalera also notes thatruimg on the motion to compel; this Court
described Bard’s responses as “boilerplat¥dgue,” and “evasive,” concluding that Bard
“stymied” discovery by refusing to answeaabdviously relevant reqe¢s” (DN 39, p. 2-3).

Escalera rejects Bard’s characterizatiorat tiPlaintiff and the Court substantially
narrowed the scope of discovetyring earlier conferences. Escalestates that it reduced the

length of time for which information was requeaktagreeing that the scope was for information



dating back to 2012 rather than 2018e only made the modificatido the request, he asserts,
because Bard for the first time offered an erglkion as to why the requested scope was unduly
burdensome.  Escalera contends the matted dwate been resolved much earlier had Bard
been specific in objecting to the original regie Moreover, Escalerargues that reducing the
scope by two years did not resolve Bard’sechpn to providing the information at all.

Escalera challenges Bard’s contention thatdiscovery conferences demonstrate that its
positions were reasonably justified. He notes that such conferences are required by the
scheduling order as a precondition to filing angcdvery-related motions. Moreover, Escalera
asserts that the fact that the Court charactettzedesolution of one isswas a “closer question”
does not mean that all of the Defendant's ojast were substantially justified. Escalera
contends that “closer question” means in comparison with other issues raised in the motion to
compel and does not mean that plagticular question was a close one.

Turning to Bard’s argument that an awardesfs would be unjust, Escalera contends that
Bard’s conduct in discovery demonstrates arrrafitive plan to obstruadiscovery. Escalera
contends that, contraryp its assertion, Bardid not provide much of the discovery ordered
before being ordered to do so. Rather, Escalefierences severalqeests for production in
which it contends Bard provided only selectimtuments of its own choosing. As to Bard’s
argument that it had already produced some 1p2@@s of information, [Eslera replies that the
matter was not before the Court because of \laatl had produced. Reer, the dispute was
over what Bard had not produced.

Discussion
Rule 37(a)(5) directs that, where a partgcssfully moves to compel discovery, the

court generally “must” make an award of r@aable costs incurred. The award is mandatory



unless the failure to provide discovery was samsally justified or circumstances make an

award unjust._Brown v. Wal-Mart StorescIn507 Fed. Appx. 543, 549 (6th Cir. 2012).

“Under Rule 37(a)(5)(A)(ii), the phrase ‘subdiatly justified’ has been interpreted to
mean ‘it raises an issue about which “thera igenuine dispute, or reasonable people could

differ as to the appropriatenestthe contested action.””Boles v. Lewis, No. 1:07-CV-277,

2009 U.S. Dist. LEXIS 57644, *7 (W.D. Mich. July 7, 2008)dting Doe v. Lexington-Fayette

Urban County Gov't, 407 F.3d 755, 765 (6th (2005)). Put another way, “’Substantially

justified’ means ‘justified to a degree thatutm satisfy a reasonable person.” Eagle v. Hurley

Med. Ctr., 292 F.R.D. 466, 481 (E.D. Mich. 201&)dting Pierce v. Underwood, 487 U.S. 552,
565 (1988)).

Bard’s argument that the reasonableness of its opposition to the discovery requests is
evidenced by the fact that the scope of thoseasdery requests was narredvbetween its initial
objection and the motion to compel is not pesst& This narrowingvas the result of the
dialog required by Rule 37(@) and L.R. 37.1 (“Prior to fiig a discovery motion, all counsel
must make a good faith effort to resolve extrajuadigiany dispute relating to discovery.”). The
scope was harrowed, but Bard nonetheless patsistasserting objections to the remaining
portions of the discovery requests and which objections the undersigned concluded were
unjustified.

Bard’s contention that the conferences witie Court discussing the discovery disputes
indicated that “the Court, too, believed theresvea'genuine dispute’ #t warranted briefing”

(DN 38, p. 4) is likewise unpersuasive. The sithieag order, DN 13, T (5) requires the parties
to participate in a tefghonic conference with the undersigrmtore filing any discovery related

motions. These conferences are to explore hanethe dispute can be resolved informally



without the necessity of formal motion praeti in keeping with the focus on “active case
management”These informal conferences are not intended to circumvent a party’s entitlement
to brief and receive a formal ruling on a disegv dispute and authaation to proceed with
motion practice does not constitute an endoesd by the Court that a party’s opposition to
discovery is justified. It simply means that {peaties can only “agree ttisagree” on the point,
and formal resolution is necessary.

Finally, Bard’s contention that the Court’s obssion in the ruling thadne of the issues
was “slightly closer” indicates that the disputas reasonably justifiegjmores the overall tenor
of the order. The observation was madecomparison between Escalera’s requests for
information about sales performance, previoustamers, and product trials as to the relevance
of the requests. When turnitg the request for previous caster information, the undersigned
noted “information concerning Escalera’s customers is a slightly closer issue” (DN 33, p. 9).
While Bard’s position on this one particulasue might have been subject to some degree of
debate, it does not absolve Bard from the oveuaflern of obstructiveonduct discussed in the
order.

With regard to Bard’s arguments that an alvair fees would be unjust, Bard’s first point
is that Escalera’s discovery requests werémaving target,” subjecto revision during the
discussions preceding the motion to compel. Howe®ard's failure to adequately identify the
nature of objections and theasons why it contended discoyavas not appropriate impeded

Escalera’s ability to scale the discovery reque&ard next argues thabme of what the Court

! “Discovery disputes, if not controlled early and firmiyill constitute the most time-consuming, inefficient and
costly investment of judicial pre-trial case-management time. You should consider adopting a formal procedure for
discovery motions, clearing stating that, in general, discovery motions may not be submitted without a prior
telephone conference requesting your permission to file.th@iil Litigation Management Manual, p. 41 (2nd ed.
2010).

2“Many discovery motions are unnecessary and do not warrant the investment of client time and maeelytoequi
support them. Sometimes, however, a fully briefed masidhe only way to resolve important discovery disputes

(for example, disputesver privilege).” _Id.




ordered it to produce had aldsabeen produced some monthsliear The undeigned is not
convinced this is in fact thease. As Escalera notes irs hieply (DN 39), Bard’s use of
boilerplate objections and limitations on the response makes it difficult to discern what actually
was or was not produced, thereby necessitaétia@ourt’s intervention for clarification.
Finally, Bard contends that it had aldgaproduced 1,283 pages of documentation to
Escalera before the motion to compel, thus irtthgaits good faith in te discovery process.
Escalera’s reply is well taken:
The parties are not before ti@ourt because of the documents
Defendant did produce. The pastiare before the Court because
of the numerous requests the Defendant refused to answer, because
it lodged boilerplate objections, and because it, ultimately, stymied
discovery, even with respect ébviously relevant requests.

(DN 39, p. 7).

The undersigned concludes that Bard’s opfmrs to the discovery requests was not
substantially justified, and an awd of fees under Rule 37(a)(B) not unjust. Bard has not
challenged the hourly rate chargeyl Escalera’s attorneys, the teldness of the billing entries

to the pre-filing efforts to resolve the discoyeatispute, or the prepation of the motion to

compel. Consequently, Escalds awarded the full amount of fees itemized in DN 37-2.



ORDER
IT IS HEREBY ORDERED that Plaintiff's motion for an award of attorney fees and
expenses (DN 37) is GRANTED.

IT IS FURTHER ORDERED that Defendant shall pay the Plaintiff the sum of $19,385.

H. Brent Brennenstuhl
United States Magistrate Judge

December 18, 2017

Copies: Counsel
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