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UNITED STATESDISTRICT COURT
WESTERN DISTRICT OF KENTUCKY
OWENSBORO DIVISION

CIVIL ACTION NO: 4:18-CV-00016-JHM
ADA-ES, INC. PLAINTIFF
V.

BIG RIVERSELECTRIC
CORPORATION DEFENDANT

M EMORANDUM OPINION AND ORDER

This matter is before the Court on Pldfre Motion for Leave to File an Amended
Complaint. [DN 118]. Fully bried, this matter is ripe foretision. For the iwing reasons,
the Plaintiff's motion iDENIED.

I BACKGROUND

According to the Complaint, Plaintiff ADA-E3nc. (“ADA”) contracted with Big Rivers
Electric Corporation (“Big Rivers™or the engineering, manufaciog, and delivey of equipment
and materials for a Dry Sorbent Injection Sys{gdSI System”). [DN 20f 7]. Pursuant to a
requirement of the Request fouQies (“RFQ”), ADA posted an irvecable standby letter of credit
in the amount of $807,651.00 through CoBiz Bank (“Bank”) in Denver, Colorado, to serve as
security for performance under the contradd. { 11]. Importantly, the letter of credit, by its
express terms, was governed by Colorado ldd. {[5].

In accordance with the contract, ADA emgered, manufactured, and delivered a DSI
System, which was incorporated irdgower plant owned by Big Riversld[{ 13]. In March
2016, after the DSI System was aittd and the performance tgstidelines were finalized, Big
Rivers conducted its first perfoance test on the DSI Systentd.[]] 19]. Big Rivers claimed the

system failed the test by failing to reduce the amofi®®*O3 emissions to less than five parts per

Dockets.Justia.com


https://dockets.justia.com/docket/kentucky/kywdce/4:2018cv00016/105739/
https://docs.justia.com/cases/federal/district-courts/kentucky/kywdce/4:2018cv00016/105739/160/
https://dockets.justia.com/

million (ppm)—the contractually agreed upoduetion—when a specifieimount of sorbent was
consumed under specified conditiondd. [ 20]. Thereafter, Bidrivers notified ADA of the

failed test. ADA responded thét disagreed with Big Riverstonclusions about the test, and
informed Big Rivers that the way to cure the alleged problem was to use the High Reactivity
Hydrated Lime as called for in the Té&tocedures and the CleanAir Protocolldl. [f 22]. Big

Rivers conducted a second testlune 2016 using a sorbent iaiohed satisfiedhe contract’s
requirement and informed ADA that the systagain failed the performance tedd. { 23].

Based on the failed performance tests, Big Rile&sued a claim for damages in the amount
of $605,458.78, “which constituted its quantificatiomlamages and asserted a right to both actual
and liquidated damages for the same alleged performance bredch.Y 24]. Big Rivers
thereafter withheld $563,382.56 of contract paytsenAdditionally, Big Rivers withdrew the
entire $807,651.00 letter of crediinds, using the same basisuged to justify the withheld
contract payments.Id. T 27].

On May 11, 2017, ADA filed a first Amended @plaint alleging Fraud (Count I), Unjust
Enrichment (Count II), Breach of U.C.C. Wartias (Count 1V), Breach o€ontract (Count V),
and seeking Declaratory Judgment as to sexamsl(Count IIl). [DN20 1 35-77]. According
to the scheduling timeline, the deadline fdinf amended pleadings was December 21, 2018.
[DN 58]. However, on Decemb®, 2019, ADA moved for leave to amend its complaint and
attached its proposed amenaednplaint. [DN 118; DN 118-9].

Therein, ADA seeks to add two new claimkated to the letter of credit—breach of the
covenant of good faith and fairaleng and civil theft—asvell as a request fattorneys’ fees on

the already existing claim for brefaof contract. [DN 118]. ADArgues that its belated Motion



to Amend is proper because tfaets underlying the proposed cta were solely within the
possession of Big Rivers until a Rd6(b)(6) deposition on October 10, 2019. pt 1].

ADA claims that the October 2019 depositionBig Rivers’ designated representative,
Mike Pullen, revealed facts thiarm the basis of both claimsId[]. Specifically, ADA points to
Mr. Pullen’s testimony that BigRivers had no damages when iewrthe entire letter of credit
ADA posted as security for perfimance under the contractid.]. Further, Mr. Pullen testified
that Big Rivers used the lettef credit funds to pay its attoegs in the current litigation.Id.].
ADA claims this testimony is contradictory to BRjvers’ previous positin that “it drew on the
Letter of Credit ‘to help pay for the testj and remediation dhe DSI system.” Id. at 3 (citing
DN 118-3]. Additionally, ADA argug that the amendment is tilmdased on a recent decision
by the Colorado Supreme Courtd.[at 2]. As to ADA’s requested amendment to seek attorneys’
fees on its breach of contractith, ADA contends that the conttgprovides for such damages
and Big Rivers will not be pregliced by the amendment becaushaid already asserted a request
for attorneys’ fees as pgaof another claim.” 1. at 3].

Big Rivers, in response, filed a Motionr fBartial Summary Judgment on ADA’s claims
for fraud and breach of U.C.C. wantees—two claims relateto the letter of credit asserted in the
operative complaint. [DN 124]. Therein,gBRivers explained that its opposition to ADA’s
Motion for Leave to Amend requiredtid brief the legal and factual issues related to the draw on
the letter of credit. Ifl. T 7]. That being thease, Big Rivers statéfi]hat discussion of letter of
credit law [would] necessarily show that ADA’s tichand breach of U.C.C. warranties claims fail as
a matter of law.” Id. T 9]. Accordingly, Big Rivers sought, and was granted, the right tafile
combined memorandum in opposition to ADA’s Mwtito Amend as well aim support of its
independent Motion for Partial 8umary Judgment on ADA'’s pendingdtier of credit claims. [DN

156; DN 124; DN 125].



Although the Court permittelig Rivers’ arguments regardy the Motion to Amend and
Motion for Partial Summary Judgmieto be filed together in a single memorandum, the Court
addresses these two motions independently as they require the application of different standards
of review.

. STANDARD OF REVIEW

A motion for leave to file an aemded complainis governed by Ed. R. Civ. P. 15(a)(2)
which states that “a party may amend its pleading only with the opposing party’s written consent
or the court’s leave.” A distit court should freely grant a phaiff leave to amend a pleading
“when justice so requires.”&b. R.Civ. P.15(a)(2). However, a district court may deny a motion
to amend where there is “undue delay, bad faitdilatory motive on the part of the movant,
repeated failure to cure defericies by amendments previousjowed, undue prejudice to the
opposing party by virtue of allowance of tamendment, futility of amendment, etdZoman v.
Davis 371 U.S. 178, 182 (1962).

A proposed amendment is “futile” if the weclaim could not survive a Rule 12(b)(6)
motion to dismiss. In determining whethegglaintiff has failed testate a claim undeeb. R.Civ.

P. 12(b)(6), a court “must const the complaint in the light most favorable to plaintifissague

of United Latin Am. Citizens v. Bredes®@00 F.3d 523, 527 (6th Ci2007) (citation omitted),
“accept all well-pled factual allegations as truie,; and determine whether the “complaint . . .
states a plausible claim for reliefAshcroft v. Igbal 556 U.S. 662, 679 (2009). Under this
standard, the plaintiff must prigke the grounds for its &tlement to reliefwhich “requires more
than labels and conclusionsidaa formulaic recitation of theezhents of a cause of actiorBell
Atl. Corp. v. Twombly550 U.S. 544, 555 (2007). A plaintiff sdiegs this standardnly when it

“pleads factual content that allows the court to draw the reasonable inference that the defendant is



liable for the misconduct allegedlbal, 556 U.S. at 678. A complaint falls short if it pleads facts
“merely consistent with a defendant’s liability” ibrthe alleged facts do not “permit the court to
infer more than the mere g&ibility of misconduct.”ld. at 679. Instead, “a complaint must contain
a ‘short and plain statement okthlaim showing that the pleader is entitled to reliefd” at 663
(quoting Fed. R. Civ. P. 8(a)(2)). “But whele well-pleaded facts dwot permit the court to
infer more than the mere possibility of misconduct, the complaint has alleged—but it has not
‘show[n]'—'that the pleader igntitled to relief.”” Id. at 679 (quoting ED. R.Civ. P. 8(a)(2)).
[11.  DiscussiON

ADA'’ s proposed amended complaint adds twavel claims as well as a request for
attorneys’ fees tied tibs previously assertedaim for breach of contrac{DN 118]. Big Rivers’
response in opposition to ADA’s Mot for Leave to Amend avetkat each of these requests
should be denied because ADA has no good clugie untimely and prejudicial amendment
and because ADA'’s proposed amendment is fufidd 125]. The Court addresses each argument
in turn.

A. Undue Delay

Big Rivers first argues tha&®DA’s Motion should be deed because it lacks good cause
for its dilatory filing. [DN 125 at 20]. Big Rers contests each of ADA'’s three grounds for good
cause—specifically that: (1) only Big Rivers kneivthe potential claims before Mr. Pullen’s
deposition; (2) only Big Riverknew of the facts underlying theagins; and (3) new law on civil
theft claims allows a claimpreviously unavailable.Id.].

“Ordinarily, delay alone, does not jifgtdenial of kave to amend.Morse v. McWhorter
290 F.3d 795, 800 (6th Cir. 2002). Weéhcourts construe Rule 15(2) liberally, “at some point

‘delay will become undue, placing an unwarrariiacden on the court, orilbecome prejudicial,



placing an unfair burdeon the opposing party.” TIG Ins. Co. v. Hosp. Corp. of AniNo.
1:11-CV-00043-JHM, 2014 WL 3118863 at(W.D. Ky. July7, 2014) (quotinglorse 290 F.3d

at 800 (6th Cir. 2002)) (interngluotations omitted). “Courtgpically find undue delay in cases

that are post judgment. .. and in cases where discovery has closed and dispositive motions
deadlines have passedld. (quotingOwners Ins. Co. v. HutselNo. 2:12-CV-419-HSM, 2014

WL 2460132, at *3 (E.D. Tenn. June 2, 2014)).

As to ADA’s proposed claim for breach of tbevenant of good faith and fair dealing, the
Court finds that the facts underlyinigis new theory of liability & the same as those pleaded in
ADA'’s first amended complaint. Amnderstanding of what is requiréo prove a claim for breach
of this covenant is necessdoyunderstand the Court’s logic.

“Every contract contains an implied duty of good faith and fair dealinyglls Fargo
Realty Advisors Funding, Inc. v. Uioli, Ina@72 P.2d 1359, 1362 (Colo. App. 1994) (citing
Restatement (Second) of Contracts § 205 (198Under the implied covenant of good faith and
fair dealing “[e]ach party to a contract has atified expectation thathe other will act in a
reasonable manner in its performanc#liller v. Bank of New York Mellgr879 P.3d 342, 348
(Colo. App. 2016). The duty applies when “onetpdas discretionary authority to determine
certain terms of the contract, suaé quantity, price, or time.Amoco Oil Co. v. Ervin908 P.2d
493, 498 (Colo. 1995). When one party uses tleréiion conferred by ¢éhcontract “to act
dishonestly or to act outside atcepted commercial qutices to deprive the other party of the
benefit of the contract, ¢hcontract is breachedNiiller, 379 P.3d at 348.

In its Motion, ADA argues that Big Rivers thaliscretionary authority to determine how
much of the credit would be @wn. [DN 118 at 12]. In partitar, ADA maintains that because

the parties negotiated to allow partial draws on ttterlef credit, Big Rivers was only to draw an



amount equal to the amount of damages it incurrédl]. [ADA alleges that the covenant was
breached when Big Rivers drew the entire letter of credit without sustaining any dameddes. [
However, ADA already alleged these facts in itstfamended complaint when it stated that “Big
Rivers did not and could nobhew any actual damages or liquield damages that could support a
draw in the amount it unlawfullwithdrew for its immediate poss&on[.]” [DN 20 T 32]. In its
claim for fraud, ADA alleged that Big River’s faw on the Letter of Credit Funds far exceeded
any amount of damages Big Rivéxad ever asserted, or evegertained, athe time.” |d. T 41].
Based on a close review of the factual alteges contained in # operative complaint,
ADA'’s arguments regarding why it ought to be grantsave to amend, as ivas the allegations
required to prove such aaifn, it is cleathat this theonof liability was available to ADA years
ago. The claim could have—and should have—besadaif at all, by ADAIn its first amended
complaint. Rule 15(a) mandatenore of a showing than ADAgsented here. ADA presents no
new facts in support of its gooditfaclaim. Instead, ADA reformates previously known facts
to support this new theory afcovery. Notably, as mentionelolcave, the deadline tde amended
pleadings was December 21, 2018. [DN 58]. ADA cannot show good cause for why this
amendment should be allowed nearly a yetar afie deadline for sua@gmendments passed.
Because ADA could have asserted this goatth felaim when it fil@ its first amended
complaint nearly three years ago and permitingh an amendment now would create needless
delay, the request to add this clainDENIED. See Bonin v. Caldero®9 F.3d 815, 845 (9th
Cir. 1995) (denial proper “where the movanégents no new facts but only new theories and
provides no satisfactory explanatitor his failure to fully devealp his contentions originally”);
see also In re Quality Communs., |ndo. 02-34929, 2006 WL 8583, at *1-2 (Bankr. W.D.

Ky. Mar. 29, 2006).



Similarly, as to ADA’s request to seekta@neys’ fees under § 7.19 of the conformed
contract request for quotations,gBRivers argues the requesiosld be dismissed as untimely
because “ADA clearly was aware of the contracfealprovisions before it filed suit.” [DN 125
at 25 n.67]. ADA’s operative complaint already seattorneys’ fees, though the requested relief
concerns fees authorized by atat—in other words, ADA previouslought attoreys’ fees only
related to its statutory U.C.Claim. [DN 20 at 13]. ADA counterthat because it “had already
asserted a request for attorneys’ fees as parnather claim,” Big Rivera/ould not be prejudiced
by such an amendment. [DN 118 at 3].eTourt finds no merit in ADA’s argument.

As with its request to add a claim for breaélthe covenant of good faith and fair dealing,
ADA had all the information necessary in May 2017 to request attorneys’ fees on its breach of
contract claim. ADA does not even attempt tguarthat this claim ibased on newly discovered
information. Instead, ADA justifies the requestdigiting that it already s&s attorneys’ fees on
another claim. So, what is the big deal? Urmlde 15(a), courts are to permit amendments where
justice so requires. This involsdalancing the proffered reasons for the delay against potential
prejudice to the other party. ADfailed to seek attorneys’ feem the breach of contract claim
despite having the information necessary to doS&e Lynch v. Sead¢o. 6:03-479-DCR, 2006
WL 1206472, at *2—3 (E.D. Ky. May 2, 2006) (explainthgt Rule 54(d)(2)—the rule concerning

attorneys’ fees souglgost-judgment—does not “apply to feescoverable as an element of
damages, as when sought underntéinms of a contract; such damadgpically are to be claimed
in a pleading and may involve issues to be resolved by a jury”) (QuotingR=Civ. P. 54(d)(2)
advisory committee’s note to 1993 amendment). New,and a half years after its first amended

complaint was filed and a year after the deadiinéle amended ple&uys, ADA seeks to add a

request for attorneys’ fees because it has alrsadght attorney’s fees on a different claim. Big



Rivers contends it will be prejudiced because it leated its risk in this case based solely on the
statutory U.C.C. warranty claim féees. . . . Adding a coratctual claim for fees at this late stage
is prejudicial and may requiredhretaking of depositions.][DN 125 at 25 n.67]. The Court is
persuaded that this potential prejudice to Biyers outweighs the typical direction that
amendments be liberally allowed under Rule 15(a). ADA’s request to seek attorneys’ fees related
to its breach of contract claimBENIED

This reasoning does not apply equally to ADAésjuest to add a chai for civil theft.
Setting aside ADA’s arguments thaetfacts supporting this claim weesolely within the purview
of Big Rivers, a recent Colorado Supreme Calacision permits ADA'delated amendment.
ADA maintains that prior to May 2019, the law on civil theft in Colorado was unsettled. [DN 118
at 2]. Big Rivers responds thAaDA misconstrues the state of tlaev regarding civil theft. [DN
125 at 24]. Specifically, Big Rive argues that the Colorada@eme Court decision upon which
ADA relies merely affirmed th€olorado Court of Appeals’ Beuary 2017 decision—with both
cases holding that the economic loss rule doebarod claim under Colorado’s civil theft statute.
Thus, Big Rivers argues, the February 2017 Hgigecourt decision wathe law in Colorado
before ADA even filed suit. I¢l.]. A look at the case-Bermel v. Blue Radios, Ire:proves Big
Rivers’ position untenable. 440 P.3d 1150 (Colo. 2019).

In Berme) the Colorado Supreme Court considendtbther the economic loss rule barred
the statutory cause of action for civil thelitl. at 1153. The economic losde states that “a party
suffering only economic loss from the breach okeapress or implied contractual duty may not
assert a tort claim for such a breach absemntdapendent duty of caunder tort law.”ld. at 1154
(quotingTown of Alma v. AZCO Constr., Ing0 P.3d 1256, 1264 (Colo. 2000)) (internal quotation

marks omitted). In reaching its decision, tbelorado Supreme Coumbdk careful note of the



split of authority on this very issuéd. at 1155 (“This court has notgxiously considered whether
the economic loss rule bars a cause of actiorcifal theft under the rights in stolen property
statute. However, three divis®mf the court of appeals hageappled with that question and
arrived at different conclusions.”) (internal citation omitted).2008, the first court of appeals
division to consider the questimoncluded that the rule did nbar the statutory claim, but the
court’s holding was limited tthe facts before itld. (citing Rhino Fund, LLLP v. Hutchin®15
P.3d 1186 (Colo. App. 2008)). The next year, a difiedivision of the cotirof appeals rejected
the idea that the economic loss rule could notipiba claim for civil theft, though it again relied
heavily on the facts of the @ reaching the decisiond. (citing Makoto USA, Inc. v. Russgell
250 P.3d 625 (Colo. App. 2009)). naily, in a split with theMakoto division, the appellate
division in Bermelheld that “as a matter of law,ehudge-made economioss rule ‘cannot
preclude a claim under the civil theft statute becalusdegislature explicitly provided that cause
of action, and its attendant redye to victims of theft.” Id. at 1156 (quotingBermel v.
BlueRadios, In¢ 442 P.3d 923, 926 (Colo. App. 2017). Twlorado Supreme Court found that
the Makotodivision overstepped and cdaded that the economic loss rule does not bar statutory
claims for civil theft.

While the Court understands Big Rivers’ arguirtbat the law was settled by the February
2017 holding irBerme] a full appreciation of the split in ddrity makes clear that the answer to
whether civil theft claims were barred by the eguiwloss rule was, at the very least, in doubt.
As further support of the unsettledture, it is worth noting thatehpetition for writ of certiorari
to the Colorado Supreme Court was fileefore ADA’s first amended complainSeeBrief for
Petitioner Bermel v. BlueRadios, Inet40 P.3d 1150 (Colo. 2019) (No. 17-SC-246). Because the

state of the law was unsettled, ADA’s proposed amended claim is not untimely.

10



B. Undue Prejudice

Next, Big Rivers argues thaDA'’s belated motion would caest undue prejudice. Big
Rivers points to the fact that discovery in ttese is nearly complete and argues that allowing
ADA’s amended complaint would impair Big Rivers’ ability to defend itself against the new
allegations and would require-deposing previously depakavitnesses. [DN 125 at 24-25].
Further, Big Rivers states that granting ADA’s motion would force Big Rivers to incur additional
costs and would cause it fher reputational damageld| at 24].

Examples of prejudice include “insufficient time to conduct discovery,” being “unfairly
surprised by the change in theories,” or othensfsmaving an inability to now “rebut the plaintiff's
new theory.”Steel Prods. v. Sharon Steel Corf05 F.2d 134, 155 (6th Ci1983). Big Rivers
fails to effectively argue any exaue of prejudice comparable todse found sufficiet to deny a
motion to amend by the Sixth Circuit. In factgBrivers admits that ADA previously raised the
possibility of bringinga civil theft claim [DN 125 at 2]—thifact works againsiny argument that
Big Rivers is unfairly surprised lifie possibility of havig to defend against this new theory. This
being the case, the Court finds Big Rivers will not be unduly prejudiced by the addition of a civil
theft claim.

C. Futility

Finally, as support for denial tfie Motion for Leave to Amml, Big Rivers argues that the
amendment of the counterclainfusile. “A proposed amendmentfigtile if the amendment could
not withstand a Rule 12(b)(6) motion to dismisRdse v. Hartford Underwriters Ins. C&03
F.3d 417, 420 (6th Cir. 2000) (ernhal citations omied). Accordingly, the aforementioned

standard of review is apphble to this challenge.

11



ADA proposes a claim for civil theft related Big Rivers’ draw on the letter of credit.
[DN 118; DN 118-9 1 86—-92]. ADA'’s proposed amed complaint alleges that Big Rivers
obtained the funds without authorization by mesenting its purported damages to ADA and
the Bank. [DN 118-9 { 88]. Specifically, ADA clairtigat “[a]t the time Big Rivers drew on the
Letter of Credit, it knew that it had not incurred any damages and knew that it would use the funds
to pay its attorneys in future litigation.” Idf  89]. Big Rivers responds arguing that the
amendment ought to be denied as futile becaustrats on the letter of credit was proper as a
matter of law—in other words, Big Riverargues it did not take ADA’s funds “without
authorization.” [DN 125 at 26].

Colorado law recognizes a private right of action for civil theft. C.R.S. § 18-4-405. To
succeed on a claim for civil theADA must prove that Big Riverd) knowingly obtained control
over ADA'’s property without authoriziah or by threat or deceptioma (2) did so with the intent
to permanently deprive ADA of ¢huse or benefit of the property. C.R.S. § 18-4-401(1). Big
Rivers hinges its opposition to this amendment on the phrag®etw authorization” and argues
that because its draw on thetée of credit was proper, it dinot obtain control over the funds
without authorization.Logically then, the issue here is @ther, when Big Rivers drew the funds
without having incurred damages, this was anuthnaized draw on the ter of credit. The
answer is no.

Big Rivers argues at length thahether it had incurred damagehen it drew on the letter
of credit is irrelevanto whether its draw was authorizefDN 125 at 33]. After an extensive
review of the case law concerning letters of itrélde Court agrees. €tColorado Supreme Court
in Colorado Nat'l| Bank v. Board of Cty. Comm’reeviewed at length the history and law

concerning letters of credit. 634 P.2d 32, 36—40l¢C1981). Therein, the court explained the

12



obligation of a bank when a beneficiary begims process of drawing on a letter of credit. at

38-39. Importantly, the court noted that “the question of whether the banefifithe letter of

credit has suffered any damage by the failure of the bank’s customer to perform as agreed is of no
concern.” Id. at 39 (citingMid-States Mortg. Corp. WWat'l Bank of Southfield259 N.W.2d 175

(Mich. 1977)). ADA cites to no authorityhich supports a contrary position.

The other possibility for ADA’s claim that thdraw was without authorization is if the
language controlling the letter of credit caned some reference to a required showing of
damages. Fatal to ADA’s argument, the documeatsgrolling the letteof credit included no
such conditional language. Indeed, ADA admitg the only condition on Big Rivers’ draw was
a requirement that Big Rivers submit a signedtemistatement addressed to the Bank stating:

ADA-ES, Inc. has been notified writing of our intent tadraw under this letter of

credit because of ADA-ES, Inc.’s failure toeet the faithfuperformance of the

Contract, Purchase Order No.: 23040htga 02/18/2015), for the Engineering,

Manufacturing and delivery @quipment and materials psr conformed Contract

# 79682 and RFQ #WL14053 (collectively ti@ontract”) and have been provided

reasonable opportunity to cure, ADA-ES, Ihas failed to fulfill its obligations

under that certain Contract. A true and correpy of said noti€ation is attached

hereto.

[DN 118-9 § 24; DN 20-6]. This language contano reference whatsoever to damages and ADA
cites no other contractual documewtsich placed the onus on Bigwrs to maken affirmative
statement regarding its damages when drawing on the letter of credit. The Court can find no other
basis upon which Big Rivers’ alleged misrepréagon regarding its daages would render its

draw to be “withoututhorization.”

For the first time in its Reply in Support ¢ Motion to Amend, ADA alleges that Big
Rivers obtained the letter ofeddit funds “without audtorization” by making ta “materially false

statement in the draw request that ADA-ES ‘had been provided reasonable opportunity to

cure.” [DN 131 at 5]. WhileADA did allege in itgoroposed amended comipie—as well as the

13



currently operative complaint—that Big Rivers mdlde materially false statements to the Bank
that ADA breached the contraaichwas given a reasonatlpportunity to curghose allegations
pertain to ADA’s claims for fraud and breachlbfC.C. warranties. [DN 20 Y 35-44, 67-70; DN
118-9 11 35-44; 68-71]. Looking at the plaingaage of ADA’s proposed amended claim for
civil theft, it is clear that the argument issea on Big Rivers’ allegedhisrepresentation of its
damages to the Bank. [DN 118f9 86—-92]. This is made allehmore evident by looking at
ADA'’s differing recitations of the prongs to proveiail theft claim. Inits Motion for Leave to
Amend, ADA states that to succeed a civil theft claim, a plaiiff must establish that “(1)
defendant knowingly obtaineawtrol over his property without thorization and (2) defendant
did so with the specific intent to permanerdgprive him of the benifof the property.” [DN
118 at 9-10]. Inits Reply, in an effort to chanige direction of its argument, ADA expands this
standard. [DN 131 at 9]. ADA statdsat to establish a civil theflaim, “a plaintiff must allege
that the defendant ‘knowingly adh[ed] control over . . . [th@laintiff's property] without
authorizationor by threat or deceptiorand it did so with the specific ‘intent to deprive [the
plaintiff] . . . permanentlpf the use or the bengfof the property.” [d.]. While a correct recital
of the legal standard, the chargences ADA’s attempt to alter thoasis for its ciil theft claim.
Unfortunately for ADA, it is well establishedaha moving party may not raise a new issue
for the first time in its reply briefSee Keys v. Dart Container Corlo. 1:08-CV-00138-JHM,
2012 WL 2681461, at *6—7 (W.D. Ky. July 6, 2018¢e also Shelby Cnty., Health Care Corp. v.
Majestic Star Casindb81 F.3d 355, 372 n.7 (6@ir. 2009). Accordingly, the Court finds ADA
waived its argument—that Big Rivers’ draan the letter of credit was done “without
authorization” based on the alleged materidlge statement that ADWas provided a reasonable

opportunity to cure—as to this motion.

14



The Court finds that ADA failed to properlyas¢ a plausible civil theft claim. Thus,
ADA’s Motion to Amend as to this claim BENIED.
IV.  CONCLUSION
For the reasons set forth abol/€,|S HEREBY ORDERED that Plaintiff’s Motion to

Amend [DN 118] isDENIED.

Sfriirsty

Joseph H. McKinley Jr., Senior Judge

United States District Court

June 9, 2020

cc: counsel of record
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