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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF KENTUCKY
OWENSBORO DIVISION

CIVIL ACTION NO. 4:18-CV-00016-JHM

ADA-ES, INC. PLAINTIFF
V.
BIG RIVERS ELECTRIC CORPORATION DEFENDANT

M EMORANDUM OPINION AND ORDER

This matter is before the Court on ADA-E&c.’s Motion for Summary Judgment and
[DN 165] and Big Rivers ElectriCorporation’s Motion for SummgaJudgment [DN 172]. Fully
briefed, this matter is ripe for decision. rRbe following reasons, ADA-ES, Inc.’s Motion for
Summary Judgment SRANTED. Big Rivers’ Motion foa Summary Judgment BENIED.

|. BACKGROUND

After three and a half years of litigationjgitase hinges on a simple question: Was Big
Rivers Electric Corporation allowed to useddissippi Lime Company’s FGT Hydrated Lime
when it conducted a performance teksa new Dry Sorbent Injecin system at its Wilson Station
power plant? If the answer is yes, the Drylf@at Injection system designed by ADA-ES did not
meet the contractual guaranteesf the answer is no, Bidrivers never conducted a valid
performance test and breached the contract whveithheld contract payments. The Court finds
that the answer is no.

Power plants emit sulfur trioxide (“SQ into the air. If enitted in large amounts, S@an
harm the environment. Therefore, governmegjulations require pasv plants to reduce SO
emissions. Dry Sorbent Injection (“DSI”) systems are a popular method to accomplish4his SO

reduction. DSI systems operate quite simply: &egas emissions rise out of a power plant, the
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DSI system injects a powder called a “dry sotbérto the emissions.The sorbent mixes with
the emissions and neutralizes thesS@ydrated lime” is a common sorbent in DSI systems, and
it is what is at issue in this litigation.

Big Rivers Electric Corporation (“Big Riverstperates the Wilson Station power plant in
Centertown, Kentucky. 18014, Big Rivers decided tmplement a DSI systeat Wilson Station.

It issued a Request for Quoteeking bids for the project. [DN72-7; 172-8]. Relevant here, the
Request for Quote required any compaigding on the project to (1) reduce S€émissions to
five parts per millionand (2) use hydrated linas the sorbent. [DN 172-7 at 59]. ADA-ES, Inc.
(“ADA”) bid on the project and the parties begaegotiations. [DN 166-5]. After extensive
negotiations, Big Rivers selected ADA'’s bid tesidg and implement the DSI system. [DN 20-2;
20-5].

The final contract consists of two matlocuments: a ConforrdeRequest for Quote
(“CRFQ”) [DN 20-5] and a contract with thectenical requirements armgérformance guarantees
(“Technical Contract”). [DN 2@; 20-3]. These two documents cross-reference each other, and
have several provisions that aedevant in this litigation:

1. The Technical Contract states that the sloybent “shall be Hydited Lime” and lists
numerical specifications théte hydrated lime musttisfy. [DN 20-2 at 20-21].

2. The Technical Contract stipulates thlhé DSI system will (1) meet the $S@®missions
guarantee of 5 ppm and (2) meet the emisgjoisantee at a hydrated lime injection rate
of 2,475 pounds per hour.DIN 20-3 at 25]. The Sfemissions guarantee is a “Make
Good” guarantee with no damage cap. The hgdrdime injection rate is subject to
liquidated damages capped at tencpat of the contract value.S¢e id. DN 20-5 at 6,

§1.22; DN 20-5 at 20, § 7.1].
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3. The CRFQ states that the performance guarantees in the Technical Contract are

“conclusively and finally determined by a saesful passing of thagreed performance

test.” [DN 20-5 at 21, § 7.5.2].

4. The Technical Contract broadly ttines the format of the penfimance test. It states that
the parties would separately agron specific test protocolsdovern the performance test.

[DN 20-2 at 25, § 3.02].

The procedures governing the performance test #ine aeart of the parties’ dispute. After
the DSI system was installed, ADpkovided proposed performancsttprocedureto Big Rivers.
[DN 20-7]. Big Rivergook ADA’s proposed procedures and deped the final performance test
protocols, called the CleanAir#ocol. [DN 166-20]. The CleanAProtocol largely mirrors the
Technical Contract, with a few key differenceshe relevant difference here is the Technical
Contract only specified “Hydratddme” as the sorbent to be useith the system, while the final
CleanAir Protocol specified that “High Readtyv Hydrated Lime” was to be used during
performance testing.ld. at 5].

Big Rivers conducted its firgierformance test in Marc2016. [DN 166-30]. The DSI
system failed the test—it did not reduces®mnissions to 5 ppm. Bigivers ran the performance
test with FGT Hydrated Lime (“FGT Lime”a hydrated lime produceay Mississippi Lime
Company. When Big Rivers notified ADA of tifeled test, ADA claimed #htest was not valid
because FGT Lime was not aigd Reactivity Hydrated Lime,” as required by the CleanAir
Protocol. Big Rivers claimed the Techni€dntract permitted the use of FGT LimeSepDN
166-48].

Three months later, in June 2016, Big Rivens another performandest. [DN 166-29].

It used FGT Lime again. Same result—the By&tem failed the testADA again balked at Big
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Rivers’ use of FGT Lime Big Rivers again claimed FGTroe was acceptable. ADA countered
that even if FGT Lime was acceptable, ADA'oposed “cure” for the failed test was to use
Mississippi Lime Company’s “preium” hydrated lime, High Reé&uity Hydrated Lime (“HR
Hydrated Lime”). Big Rivers refusedS¢eDN 166-39].

After the second failed performamtest, Big Rivers withhelits final contract payment of

$563,382.56 and sought another $58,851.42 from ADA. This was approximately twenty percent

of the $2.7 million contractalue. [DN 125-21].A few months later, Bj Rivers withdrew the
entire $807,651 letter of crediahADA had posted with a bank security for performance under
the contract. [DN 166-49]. Big Rivers claim&BA had breached the contract and failed to cure.

ADA sued. In its Amended Complaint, ileded Fraud (Count I), Unjust Enrichment
(Count 1), a Declaratory Judgment as to sesiams (Count Ill), Breach of U.C.C. Warranties
(Count 1V), and Breach of Comirt (Count V). [DN 20]. Big Riers filed a Counterclaim that
alleged Breach of Contract ¢Gnterclaim 1), Breach of Expse Warranties (Couatclaim 1),
Breach of Covenant of Good Faith and Fair Ibeg(Counterclaim 1l1), ad Declaration of Rights
for Attorneys’ Fees (Counterclaim IV). [DN 74].

Earlier in the case, this Court made a few sleos that narrow the issue presented now.
It held that four documents would be constrtmgether when determining the performance test
requirements: CRFQ, Technic&€ontract, ADA’s proposed $& procedures, and CleanAir
Protocol. ADA-ES, Inc. v. Big Rivers Elec. CofdDA-ES ), No. 4:18-cv-16, 2019 WL 332412,
at *5 (W.D. Ky. Jan. 25, 2019). It held theseno damage cap for a breach of thes 8@issions
guarantee because it iSNMake Good” guaranteeld. at *6—7. It held thathe contract documents
are ambiguous regarding lime quality and extdrevidence is required to assist the Court’s

interpretation.ld. at *7—8. More recently, the Court detereniithe letter of credit is documentary,
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and genuine issues of fact precluded summalgment on ADA’s two causeof action related to
the letter of credit-Counts | and IV.ADA-ES, Inc. v. Big Rivers. Elec. CofADA-ES 1), 465
F. Supp. 3d 703, 709-16 (W.D. Ky. 2020).

Discovery recently closedd both parties now move feummary judgment. ADA seeks
summary judgment on its coatt-related claims @nts Il and V) and all Big Rivers’
counterclaims. [DN 165]. ADA dasenot seek summary judgment ibs claims réated to the
letter of credit (Counts | and IV). Big Rivesgeks summary judgment on all its counterclaims
and all ADA’s causes dction. [DN 172].

[I. STANDARD OF REVIEW

Before the Court may grant a motion for summadgment, it must find that there is no
genuine dispute as to any matefadt and that the moving partyastitled to judgment as a matter
of law. FD. R.Civ. P. 56(a). The moving party bears thitial burden of specifying the basis
for its motion and identifying that portion of thecoed that demonstrates the absence of a genuine
issue of material factCelotex Corp. v. Catretd77 U.S. 317, 322 (1986). Once the moving party
satisfies this burden, the nonmoviparty thereafter must produspecific facts demonstrating a
genuine issue of & for trial. Anderson v. Liberty Lobby, In&77 U.S. 242, 247-48 (1986).

Although the Court must reviethie evidence in the light most favorable to the nonmoving
party, the nonmoving party must do radhan merely show thatdre is some “metaphysical doubt
as to the material facts.Matsushita Elec. Indus. Cd.td. v. Zenith Radio Corp475 U.S. 574,
586 (1986). Instead, the Federalé&uof Civil Procedure requitke nonmoving party to present
specific facts showing that a genuine factual issusts by “citing to particular parts of materials
in the record” or by “showing that the materiated do not establish the sdnce . . . of a genuine

dispute.” EED.R.Civ.P. 56(c)(1). “The mere existenceao$cintilla of evidence in support of the
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[nonmoving party’s] position will bensufficient; there must be &lence on which the jury could
reasonably find for thfhonmoving party].” Anderson477 U.S. at 252.
[ll. D ISCUSSION

Because both parties agree tiratl quality is an important ecursor to the causes of action
in this case, the Court will first consider whiate quality was required for the performance test
before turning tahe causes of action.

A. There are Four Contract Documents

This Court previously determined that fodocuments must beonstrued together: the
CRFQ, the Technical Contract, ADA’s proposedf@enance test procedures, and the CleanAir
Protocol. ADA-ES | 2019 WL 332412, at *5. The reasoning was described therein:

In the present case, the parties' [C]JR&Q [Technical] [Clontract concern the

same subject matter and were executed by the parties in respective sittings. Also,

the [C]IRFQ refers to thETechnical] [Clontract and vice versa. Therefore, they

must be construed together. Additiogathe [C]RFQ and [Technical] [Clontract

expressly call for the creat of the [proposed] Performas Test Procedures and

CleanAir Protocol. Accordingly, those docants will also be construed together.

Id. Big Rivers asks the Court to revisitdfinolding. [DN 172 a28-39; DN 184 at 40—-41]. It
argues the case should be decided based orettiemital Contract alone; the CleanAir Protocol
should not be considered. The Court will not sgvthe holding; however, it will explain why all
four documents must lmnstrued together.

Big Rivers’ “essential purpose” f@ontracting with ADA was teeceive a DSI system that
reduced S®emissions to 5 ppm. [DN 172 at 65]. Thessential purposeis stipulated as a
“Make Good” guarantee in the Taetbal Contract. [DN 20-3 at 25]But the Technical Contract
is silent about how to determine whether theakd Good” guarantee is satisfied. One must look

at the CRFQ to answer that question. The CRFRIcfwwas completed at the same time as the

Technical Contract) clearly answsewhat the Technical Contract leaves silent: the performance
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guarantees are “conclusivelyna finally determinedby a successful passing of the agreed
performance test set forth in the Contract Doents.” [DN 20-5 at 21, 8§ 7.5.2]. Therefore, the
CRFQ and Technical Contract clearly contenglabh “agreed performance test” to determine
whether the performance guarantees are met.

To find any detail about this “agreedrfmermance test,” however, one must tinack to
the Technical Contract—the “ag® performance test” is dedwed in Appendix 011101-A. [DN
20-2 at 25, § 3.02]. But even here, details are sparse. It generally describes the framework of the
performance test and states that “[ADA] shathfah performance test procedures and correction
curves for [Big Rivers’] approval and use.ld[at § 3.02(D)].

The takeaways from the Technical Contract and CRFQ are (1) thee®@sion
performance guarantee is based on a performasicare (2) ADA and Bidrivers will separately
develop performance test procedures to govern the performance test. The CleanAir Protocol is the
document that provides the finalggedures to be Uized for performance sting. And ADA’s
proposed test procedures providgportant context for the fima&CleanAir Protocol. Since the
Technical Contract and CRFQ expressly contatepthe creation of these documents, the four
documents must be read together to determing/pleedf hydrated lime reqguad to be used in the
performance testSee Journey Acquisition-Il, L.P. v. EQT Prod., &80 F.3d 444, 455 (6th Cir.

2016) (stating that Kentucky law qeires all documents that arerpaf an agreement to be

construed together).

! Big Rivers also claims ADA lacks standing to sue for violations of the CleanAir Protocol because it was an
agreement between Big Rivers and the third-party testing contractor, and ADA was not an intended third-party
beneficiary. Big Rivers misconstrues the issues. ADA did not sue for violations of the CleanAir Prhiteued
because Big Rivers did not pay what it owed under theatintfDN 20 at 74-75]. And Big Rivers’ defense to this
argument is that the DSI system diot meet the performance guaranteepefformance test was the contractually
agreed-upon method to determine wieetthe DSI system met the performa guarantee. Therefore, a valid
performance test was a prerequisiteB@ Rivers’ assertions that ADA diabt fulfill its contractual obligations.

7
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B. The Performance Test Did Not Permit FGT Lime

The parties agree that Big Rivers ude@T Lime, a producfrom Mississippi Lime
Company, for the performance test at Wilson 8tatiThe primary issue ishether the contract
documents permitted the use of FGime for the performance test. The CleanAir Protocol is the
contract document that explicitly governed the penfince test. Previously, this Court concluded
that extrinsic evidence was rerpd to aid the Court’s intergtation of this documentADA-ES |
2019 WL 332412, at *7.

Where the terms of the conttaare unambiguous, “[t]he netruction, meaning, and legal
effect of [the] contract is a matter lafiv for the court to decide . . . Siemens Bldg. Techs., Inc.
v. BTS, Inc.No. 00-688, 2002 WL 32097057, at *2 (W.Dy.KFeb 1, 2002). The fact that the
parties disagree about a coutis interpretation does notaan that it is ambiguousSee B.F.
Goodrich Co. v. U.S. Filter Corp245 F.3d 587, 594-95 (6th Cir. 2001) (noting that “disputed
issues of contractual interpretatioan be resolved at summamnggment on the basis that they are
guestions of law”). If the plaitext is ambiguous, summary judgrh@aproper if the “extrinsic
evidence presented to the dogupports only one of theonflicting interpretations.” United
Rentals (N. Am.), Inc. v. Keiz&55 F.3d 399, 410 (6th Cir. 2004).

The textual ambiguity in the CleanAir d®ocol involves the term “High Reactivity
Hydrated Lime.” The CleanAir Protocol states that

Reagent provided for use in the Dry SamblInjection system performance testing

shall be High Reactivity Hydrated Limeth the following properties:

1. Size: 83% - 87% passing 325 US Standard Sieve
9 . BET Surface Area (ffy): 20 or higher.

[DN 166-20 at 5 (emphasis added)].he CleanAir Protocol doesot define what qualifies as

“High Reactivity Hydrated Lime.”
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As a textual matter, the parties dispute Wwbketthis provision ofhe CleanAir Protocol
should be read descriptively or restrictively. “Courts must interpret camtracing effect to all
parts and every word in it if possible.Cogent Sols. Grp., LLC v. Hyalogid C, 712 F.3d 305,
310 (6th Cir. 2013) (quotinB & R, Inc. of Louisllie v. Commonwealtl2005 WL 626391, at *2
(Ky. Ct. App. March 18, 2005)). Big Rivers argues the phrase “High Reactivity” should be read
descriptively—any hydrated lime meeting the numerical specifications is a “High Reactivity
Hydrated Lime.” BeeDN 172 at 39—-40]. But the term “HidReactivity” would be superfluous
if any lime meeting the numericapecifications qualified as a “High Reactivity Hydrated Lime.”
The simple phrase “hyded lime” would suffice. The modifier “High Reactivity” would be read
out of the contractSeeMastrobuono v. Shearson Lehman Hutton,,I16&4 U.S. 52, 63 (1995)
(calling it a “cardinal principle o€ontract construction” that antract “should be read to give
effect to all its provisions and rendbem consistent with each otherQity of Louisa v. Newland
705 S.W.2d 916, 919 (Ky. 1986) (“Any contract or agreehmust be construed a whole, giving
effect to all parts and every wond it if possible.”). Instead, to give effect to every word, the
CleanAir Protocol should be read to create twiasate requirements: (e lime must qualify as
a “High Reactivity” limeand (2) the lime must meet the nunwad specifications. This gives
independent meaning to “High Reactivity” and keeps the provision from becoming redundant.

FGT Lime undisputedly met the numerical sfieations. The quesih is whether it was
a “High Reactivity” lime, as the contract uses term. Since “High Reactivity Hydrated Lime”
is not defined or otherwise specified in the Clemi#otocol, extrinsic evidence was considered.

Since “parties to agreements . . . may dejpanh a usage of trade” when defining terms in

a contract, a reviewing court shduirst look to the negotiations andoarse of performance

2 The parties indeed use the term “Hydrated Linvéithout the modifying phrase “High Reactivity,” in the
Technical Contract. §eeDN 20-2 at 20].
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between the parties before considering usageadé. Restatement (Second) of Contracts § 203
cmt. d. The court’'s goal i® identify what the partiesieant by the ambiguous term€entral
Bank & Trust Co. v. Kincaid17 S.W.3d 32, 33 (Ky. 1981).

Here, the extrinsic evidence is capable of amlg interpretation—thgarties’ negotiations
establish that FGT Lime was not a “High Reactiitydrated Lime.” ADA’s initial bid, at the
start of negotiations, offered a guaranteeedfrate of 3,630 pounds per hour. [DN 166-5 at 2,
Table 3-1]. From there, thepi@s began negotiating. Big Rivessnted a lower guaranteed feed
rate, so ADA accommodated—it dropped the guaranteed feed rate to 3,300 pounds per hour if Big
Rivers used “premium hydted lime sorbents @, Mississippi Lime’'s HR Hydrated Lime or
equivelent [sic]).” PN 172-4 at 12, line 72]. In respon&dg Rivers asked ADA for a “list of
suppliers capable of providing the Enguality the bid is based upon.1d]l. ADA replied that
“[clommercially availablehighly reactive hydrated limabat meet ADA'’s specifications include
those provided by Mississippi LimédR Hydrated Limeand Lhoist/Sorbacal (SP Hydrated
Lime), comparable highly reactive limes from ... other suppliers may be availabld.” [
(emphasis added)]. ADA attached a product daéset for HR Hydrated Lime. [DN 190-13]. At
that point, ADA had twice stipulated that thremium” or “highly reactive” hydrated lime from
Mississippi Lime Company was HRydrated Lime. ADA even sp#ied that “other suppliers”
may have comparable highly réie limes but did not mern any other Mississippi Lime
products—the only logical deduction is that nbestMississippi Limgroducts qualified.

Big Rivers claims it was focused only on ti@mnerical specificationsf the hydrated lime
during negotiations, not the terminglo [DN 172 at 12]. That may Ieie, but it is a non sequitur.
The question is whether the phrase “High Reactivity Hydrated Livad"an established meaning

between the parties, not whethewds the focal point of negotiations.

10
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Big Rivers’ executive confirmed that BRjivers did not believe ADA'’s references to
“highly reactive” or “premium” limes during thaime period included FGT Lime. [DN 190-9 at
137:25-138:6]. Big Rivers knew when ADA used tihrase “High Reactivity Hydrated Lime,”
it meant HR Hydrated Lime and no othMdississippi Lime Company products.

The clear takeaway from the course of negimins is that théerm “High Reactivity
Hydrated Lime” included HR Hydrated Lime tbdid not include any ber Mississippi Lime
Company products. FGT Lime is a lower qualitye than HR Hydratedlime, and it served as
the comparison in the HR Hydrated Lime dataetbADA shared with Big Rivers. [DN 190-13].
Thus, there is but one interpretation—the téktigh Reactivity Hydrated Lime” did not include
FGT Lime. Therefore, the CleanAir Protocol diot permit Big Rivers’ use of FGT Lime. Since
the term had an established ddfon between the parties to this agreement, it is unnecessary to
consider usage of trad&eeRestatement (Second) of Contracts § 203 crit. d.

C. Technical Contract Does Not Ovaide the CleanAir Protocol

The finding that the CleanARrotocol did not permit these of FGT Lime, however, does
not definitively resolve the issue. There is a potential complicationFeblenical Contract does
not use the term “Kgih Reactivity Hydrated Lime.” It states:

R_eagent provided for use in the Dry Sorbent Injection syssiail$ be Hydrated

I_ImeA. Size: 83% - 87% passing 325 US Standard Sieve

I .BET Surface Area (ffg): 20 or higher.

3 Both parties produce multiple experts that opindhgarated lime trade terminologgnd the meaning of the
contract terms. Since the contract term can be resolieduiresorting to usage of trade, however, expert testimony
iS unnecessary.

11
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[DN 20-2 at 20-21 (emphasis added)]. Thus, there is a discrepancy between what sorbent is
required—the CleanAir Btocol requires Migh ReactivityHydrated Lime” but the Technical
Contract only requires “Hydrated Lime.”

Big Rivers advocates that the Technicain@act should conttoover the CleanAir
Protocol. It advances two reldtarguments in support of this gtai First, it argues that the
Technical Contract allows Big Rivers’ us# any hydrated lime meeting the numerical
specifications. Second, it argues that the phrasgh‘Reactivity” is only in the CleanAir Protocol
because ADA added it in its proposed test procedures, and this “modification” was a unilateral
attempt to change the contract and is legalxlid. [DN 172 at 33]. The Court will address each
argument in turn.

1. Technical Contract Allows FGT Lime

Big Rivers first argument—th&echnical Contragbermits any hydratelime that meets
the numerical specifications-s-icorrect. During negotiationsfter ADA clarified that HR
Hydrated Lime was the Mississippi Lime prodtitat met its specifications, Big Rivers asked
ADA to provide the numericaspecifications. [DN 172-4 &at2, line 72]. Since ADA had
previously mentioned two specific “high agivity” products (HR Hydrated Lime from
Mississippi Lime Company and SRydrated Lime fron Lhoist), it compared the numerical
specifications of those two products to detiere the least common denominator. [DN 190-16].
Notably, it required a minimum BET Surface Area of ZIgnin an attempt to exclude non-“high
reactivity” products. Ig.]. But ADA apparently did not reak that Mississippi Lime Company’s
FGT Lime had the same BET surface area as tigh ‘fieactivity” HR Hydrated Lime—as a result,
it mistakenly wrote the numerical specifications in a way that included FGT Lime. ADA

compounded this problem by notianding a “High Reactivity Hydrad Lime” requirement in the

12
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Technical Contract. [DN 20-2 at 20-21]. Thechnical Contract unambiguously requires only
(1) “Hydrated Lime” and (2) the hydrated lime mostet the numerical spifications. FGT Lime
satisfies both requirements.

ADA claims the “correction curves” in thee€hnical Contract edtish that FGT Lime
was not sufficient. But these correction curves, while they show ADfendedto require an
“enhanced” lime, cannot alter the clear specifaadiin the Technical @tract. The Technical
Contract clearly states the DSI system sorshall be Hydrated Lime” and lists numerical
specifications. [DN 20-2 at 2@1]. Since FGT Lime meets otequirements, the Technical
Contract permits FGT Lime.

2. ADA Did Not Breach in Drafting Proposed Test Protocol

Big Rivers’ second argumenthdt ADA’s addition of “High Ractivity” in its proposed
performance test procedures is legally ineffectiecause it was a unilateral modification—fails.
To understand why, it is importatat understand the progeof developing th€leanAir Protocol:
(1) ADA submitted its proposed performance testpdures (this is where ADA added the words
“High Reactivity”) [DN 190-79], (2)Big Rivers reviewed the proposed test procedures and sent
ADA a redline with changes [DN 184-14], (3) BRijvers and a third-party project engineer

developed the final test procedures (withAXA’s input) [DN 166-28], (4)Big Rivers sent the

4 The correction curves areaghs showing the expected S&nissions at various hydrated lime injection rates.
[DN 20-3 at 26]. The title of the correction curves cleatites the rates are based on “Enhanced Hydrated Lime w/
[sic] Static Mixer,” d.], and the correction cueg are the exact same curves &i2A sent during negotiations, when
it lowered the guaranteed injection rate if Big Rivers usétighly reactive hydratelime” such as HR Hydrated
Lime. [DN 190-17].

13
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final test procedures to ADA, and (5) Big Rivamsntracted with a third-party to perform the
performance test—the final tgatocedure in this fifth stejs the CleanAir Protocol.

Given this backdrop, Big Rivers’ claim thADA “unilaterally” changed the lime quality
falls flat. While ADA may have added the tenwlogy in the first instance, Big Rivers had
complete controbver steps two through five. ADA méyesubmitted its psposed procedures—
Big Rivers took the proposed procedures and dgeel the CleanAir Protocdkelf. At the very
least, Big Rivers assented to ADA’s proposettiition of “High Reactivity” during these four
steps that it had complete control.

Also, the evidence belies aclaim that ADA “hid” this chage from Big Rivers or that
Big Rivers merely was a rubbstamp for ADA’s proposed test mredures. After ADA submitted
the proposed procedures, Big Rivers sent baaddine of changes. [DN 184-14]. Big Rivers
made multiple changes in the twenty-page duoent, but it did not chrage the lime quality.
Additionally, between ADA’s subrasion and the final CleanAir Protocol (remember that Big
Rivers had complete control over the proceddrging this time period), there were significant
changes made to the documeantluding a change to thexact same lin¢hat Big Rivers now
claims ADA hid from it. Compare[DN 20-7 at 18 (“Reagnt provided for use in the Dry Sorbent
Injection systems shall be HigreRctivity Hydrated Lime . . .”)\ith [DN 166-20 at 5 (“Reagent
provided for Dry Sorbent Injection systgrarformance testinghall be High Reactivity Hydrated
Lime...”) (emphasis added)]. But even thowgjg Rivers made changes to the exact same
sentence, it kept the “High Reactivity” requiremeihis evidence contradicts Big Rivers’ claims
that ADA unilaterally made the ahge and hid it from Big Rivers.

Undeterred, Big Rivers alsdaims ADA’s addition of “Hidn Reactivity” was invalid for a

second reason—a provision in thechnical Contract required ADi# call any later “deviations”

14
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to Big Rivers’ attention. $eeDN 20-2 at 49-50, § 1.03(D)(2)(d)]This argument fails for two
reasons. First, Big Rivers’ cited contract prawisis in a section titled “Technical Submittals,”
[id. at 45, § 1.03], and the Techni€dntract defines “TechnicauBmittals” as “Shop Drawings,
product data, and Samples.id.[at 43, 8§ 1.02(A)(1)]. ADA's propesl test procedures do not
appear to be “Shop Drawings, product data, [or] Sesi@s the terms are defined in the contract,
and Big Rivers does not argue that they af®eepPN 184 at 44]. Thus, Big Rivers’ argument,
while creative, simply does nobver the sitation at hand.

Second, even if this contract provisiord dipply to ADA’s proposaé performance test
procedures, adding the term “High Reactivity’rist a “deviation.” Neither party’s expert
witnesses claim “deviation” has any special ¢radeaning. Therefore, the word’s ordinary
meaning controlsSeeBituminous Cas. Corp. v. Kenway Contracting,. /220 S.W.3d 633, 638
(Ky. 2007). The Merriam-Webster Dictionary defs “deviate” as “to sy especially from a
standard, principle, or topic,” or “to depart from an established course or nobwaviate
Merriam-Webster Online, htgy//www.merriam-webster.com/dionary/deviate. Here, ADA’s
addition of “High Reactivity” isnot logically read as “stréing]” or “depart[ing]” from the
Technical Contract. The words “stray” and “depatijgest leaving one standard entirely, in favor
of a different standard. For &xple, Merriam-Webster's example of “depart” in a sentence is
“Our flight depars at 6:15 am.” See DepartMerriam-Webster Onli, https://www.merriam-
webster.com/dictionary/depart. Wheeflight departs, the traveler is no longer in the first location.
They “depart” to an entirelgifferent location. Buthat is not whatADA did. ADA did not
“depart” to an entirely new set of hydratlehe requirements. It merely specifiecsabsetof
hydrated limes within the same requirementse Thchnical Contract alleed any hydrated lime

that met the numerical specifications. DA's proposed test procedures kept thame
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specifications but specified the hydrated lime nalsd be “high reactivity.” This simply added
one more requirement; it did nchhange any requirements. Rweiing to the airport analogy, ADA
did not suggest “departing” to a different locatiot-simply requested a spéc spot within the
location they were already in. The addition oifghhreactivity” thus is not a “deviation.” No
factfinder could reasonably cdnde that ADA breached the coatt when it submitted its
proposed test procedures.

3. CleanAir Protocol Controls the Technical Contract

The Court is thus left witla conflict between the CleanAlrotocol and the Technical
Contract. The CleanAir Protocrequires a higher quality hydeat lime than the Technical
Contract, and FGT Lime satisfies the TechhiCantract but does mosatisfy the CleanAir
Protocol.

“It is a familiar principle oflegal construction that the speciprovisions of a contract are
to be given preference over thengeal provisions, and if there asconflict between the two any
reconciliation should ge full effect to tle more specific.”BLC Lexington SNF, LLC v. Oatis
No. 5:19-cv-284, 2019 WL 6221006, at *9.CE Ky. Nov. 20, 2019) (quotinB.F. Goodrich Co.

v. U.S. Filter Corp 245 F.3d 587, 596 (6th Cir. 2001)Here, when deciding whether the
emissions guarantee is satisfied, one must lodkeé®pecific document that governs the test: the
CleanAir Protocol. ADA’s S® emissions guarantee rested on a performance test, and the
Technical Contract expressly silpted that the CleanAir Protolowvould govern the performance
test. The CRFQ and Technical Contract provideoverall parameters for system performance

but do not provide the parametéos the performance test.
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Here, the CleanAir Protocol regad Big Rivers to conduct@erformance test with “High
Reactivity Hydrated Lime.” Big Rivers did nose a “High Reactivity” ine—it used FGT Lime.
Big Rivers did not condud valid performance test.

D. Big Rivers Breached the Contract

Given the foregoing findings &t Big Rivers’ performance test did not comply with the
CleanAir Protocol, the Court noeonsiders the causes of action.

Under Kentucky law, which governs the contractions in this case, a breach of contract
claim requires (1) existence afcontract, (2) breach obntract, and (3) damageBQT Prod. Co.

v. Big Sandy Co., L.P590 S.W.3d 275, 293 (Ky. Ct. App. 2019Kentucky follows the first
breach rule, which states that the first partyceanmit a material brea cannot complain of
subsequent nonperformance by the opposing p@ityoSpecialists Intl., LLC v. Keeneland Ass’n,
Inc., No. 5:16-cv-345, 2018 WL 2050134, at *2 (EKy. May 2, 2018). The nonbreaching party
is excused from further perform@amand can sue for damagésostert v. Mostert Grp., LLG06
S.W.3d 87, 94 (Ky. 2020).

In this case, the fitdbreach occurred when Big Riveti&l not conduct a valid performance
test and subsequently withheld money from ADS&ection 3.02(A) of the Technical Contract
states “Performance and acceptanststwill be performed by the Ownas specified below . . .”
[DN 20-2 at 25]. The remainder of SectiBrD2 outlines the test procedures, including the
requirement that Big Riveend ADA would “mutually agre on test procedures.1d[ § 3.02(D)].
When Big Rivers did not condu@ valid performance test, ireached Section 3.02 of the
Technical Contract. Big Riverso breached Section 7.4 oet€@RFQ when it did not pay the
entire amount due within twelve months of guuent delivery. [DN 20-5 at 21]. These breaches

were undisputedly material—the parties specifically negotiated for legtliate quality, it was
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mentioned repeatedly throughout the varioustiaet documents, and ADA immediately objected
when Big Rivers used FGT Lime in the perforroanest. [DN 172 at 46]. Big Rivers, therefore,
committed the first material breach. Thigach excused ADA from affiyrther obligations.See
Mostert 606 S.W.3d at 94.

Even if Big Rivers could use FGT Lime the performance test, withholding more than
ten percent of the contract value was still unreabte. To make any plausible claim for damages
beyond liquidated damagesHhieh were capped at ten percentlod contract Vae), Big Rivers
needed to show the DSI system could not reduceestssions below 5 ppm, thus failing the
“Make Good” guarantee. Big Rivers’ Vice Presitiastified that he understood the “Make Good”
guarantee meant ADA would do “[w]tever it would take” to get SOemissions to 5 ppm,
including using a different lim¢hat “met the technical spéication.” [DN 190-2 at 101:6—
101:20]. HR Hydrated Lime undisputedly “metthechnical specificain” of the Technical
Contract and CleanAir Protocol—it exceeded allennumerical specifications. Thus, Big Rivers
at least had to attempt ADA’s proposed “curetising HR Hydrated Lime instead of FGT Lime,
even if the contract documisronly required FGT Lime.

Big Rivers attempts to argue that HR Hywd Lime was an unreasonable cure if the
contract only required FGT Lime. sltationale essentially distills to an assessment that it did not
think the performance increaseswaorth the price differencdDN 184 at 58—62]. This post hoc
rationale does not appear in the contract docitsneandering it meaningless as a matter of law.
If Big Rivers wanted to limit ADA’s proposed cwéor performance guarasd failures, it could
have specified as much in thentract. But the contract documents recognize no limitations on

ADA's proposed cures if the DSI system failed thes 8@issions guarantee—they also recognize
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no limit on the damages Big Rivers can recover for that failure. Thus, price alone cannot justify
Big Rivers’ refusal to try HR Hydrated Lime for the performance test.

The Court recognizes it is anomalous tha tontract documentgermit one type of
hydrated lime for regutause and a different hyated lime for performare testing. But this
anomaly cannot change the result. The Court carewatite the contract for the parties. The
evidence shows these two sopieested parties unambiguously agd a performance test would
conclusively determine the S@®missions guarantee, and they unigimbusly agreed that separate
test protocols should govern the performance tBsith parties had input in developing the test
protocols, and Big Rivers had tfieal say. So, whether the inclaa of the phrase “high reactivity
hydrated lime” was an oversighy Big Rivers, or a miscommugdtion among employees, is not
for the Court to decide. The Court’s job isaiaforce the contract documents according to their
terms. SeeAES-Apex Emp. Servs., Inc. v. Rotqrafs F.3d 857, 863 (6tir. 2019) (“We honor
the intent of the parties by femcing their agreemeéras written—not based on whatever vague
purposes can be suppliedexfthe fact.” (internlaquotations omitted)).

Because a factfinder could not reasonably find for Big Rivers, the GRANTS ADA’s
motion for summary judgment on itseach of contract claim (Count V).It also GRANTS
ADA'’s motion for summary judgment on Big Rivets’each of contractozinterclaim (Count I).
Since Big Rivers’ counterclaim faareach of covenant of good faith and fair dealing also relies on
Big Rivers conducting a valid permance test, the Court al€$RANTS ADA’s motion for

summary judgment on Count Il &ig Rivers’ counterclaim.

5 ADA pled unjust enrichment in the alternative. Since the parties have an enforceable obb#acinnot
maintain an unjust enrichment claifdee Humana, Inc. v. Cave Consulting Grp.,,INa. 3:13-cv-759, 2014 WL
12911068, at *5 (W.D. Ky. Nov. 21, 2014) (“Kentucky law is well established that the doctrine of unjust enrichment
has no application in those cases where an explicitamngxists between the parties and the contract has been
performed.”);Codell Constr. Co. v. CommonwealB66 S.W.2d 161, 165 (Ky. Ct. App. 1977) (“The doctrine of
unjust enrichment has no application in a situation where there is an explicit contract which lpesfoemed.”).
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E. ADA Count 1: Common Law Fraud

Turning to the claims involvin@ig Rivers’ draw on the letter of credit, Big Rivers first
moves for summary judgment on ADA’s common lavuttalaim. Big Rivers previously moved
for summary judgment on thiount, and the Court determingdnuine issues of material fact
about the falsity of Big Rivers’ statement ang Rivers’ knowledge of faity precluded summary
judgment. ADA-ES 1| 465 F. Supp. 3d 703, 709—-QV.D. Ky. 2020). Big Rrers now renews its
motion.

To succeed on a fraud claim under Coloradg DA must show that Big Rivers

delivered a signed writing to the Bank wimic(1) falsely stated that... ADA

breached the contract and failed to cure;.(2) which Big Rivers knew or should

have known was false; (3) weh was presented to the ildain order to receive the

Letter of Credit funds; (4) which was redi on by the Bank in paying on Big Rivers'

demand; and (5) which resultedaross of approximately $807,651.00 to ADA.

Id. at 709;see Bristol Bay Prods., LLC v. Lampa8it2 P.3d 1155, 1160 (Colo. 2018)nton v.

Virzi, 269 P.3d 1242, 1247 (Colo. 2012) (outlining the elements). The Court previously
determined that the last three elements weremdispute, and the conclusion that ADA did not
breach the contract means thatfir& element is satigdd, as well. The only remaining issue is
Big Rivers’ intent.

Under Colorado law, a party acts with fraledi intent if a statement is made with
knowledge of its falsity oreckless disregard ats truth or falsity. Moses v. HovisNo. 16-cv-
1173, 2017 WL 4012130, at *5 (D. ©o Sept. 12, 2017) (quotirgemel Assocs., Inc. v. Brown
435 P.2d 407, 409 (Colo. 1967)). There remainsraige issue of matexi fact whether Big
Rivers made the draw request with recklessedard of its truth. ADAas presented evidence

suggesting Big Rivers kneWR Hydrated Lime met the numericgdecifications but nevertheless

averred that ADA proposed a “differ® lime for performace testing. It alssuggested that Big
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Rivers intentionallywithheld correspondence about ADA'ppsed “cure” fothe performance
test, in order to mislead thmnk. [DN 190 at 110-111]. Givenetlfioregoing, and the fact that
intent typically is a question ofdg there is a factual dispute ab8ig Rivers’ intenthat precludes
summary judgment.
Big Rivers renewed motion for summangigment on ADA’s common law fraud cause of
action isDENIED.
F. ADA Count IV: Breach of U.C.C. Warranties
Big Rivers also moves f@ummary judgment on ADA'’s fotir cause of action—Breach
of U.C.C. Warranties flowing from BiRivers’ draw on the letter afedit. In a prior opinion, the
Court determined the letter ofetfit is documentary and that, to succeed on the breach of warranty
claim, ADA must show Big Rivers committed a dberial fraud” when idrew on tle letter of
credit because it had “no coéble right to expect honor ADA-ES 1| 465 F. Supp. 3d at 712-15.
Big Rivers now renews its motidar summary judgmentt supports its motiowith two separate
arguments: (1) ADA breached the aaat and failed to cure, dbe breach of warranty claim
necessarily fails; and (2) even if Big Rivers breatthe contract, it at least had a “colorable right”
to support its draw request.
Colorado law governs the Breach of U.C.C.r¥aties claim because it involves the letter
of credit. The relevant warranty heseC.R.S. 8§ 4-5-110(a)(1), which states:
(a) If its presentation is horexl, the beneficiary warrants:
(1) To the issuer, any other personwtbom presentation is made, and the
applicant that there is no fraud or ferg of the kind desdped in section 4-5-
109(a);
C.R.S. 84-5-110(a)(1). The offdicomment to Section 109, in tyistates that fhlaterial fraud

by the beneficiary occurs only when the benefigihas no colorable right to expect honor and

where there is no basis in fait support such a right to honor C.R.S. 8§ 4-5-109 cmt. 1.
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Therefore, a U.C.C. warranty alairequires (1) the presentationaofetter of credit, (2) honoring
of the letter of credit, and (3) material fraudthg beneficiary, defined &so colorable right to
expect honor and . . . no basis in fact to suppath suright to honor.” Qg the third element is
contested in this cas&he Court previously founttat “whether fraud awrred ‘appears to present
a factual question which cannot lesolved on summaryudgment.” ADA-ES 1| 465 F. Supp.
3d at 713 (quotingVard Petroleum Corp. v. Fed. Deposit Ins. Cogfd3 F.2d 1297, 1301 (10th
Cir. 1990)).

The Court sees no reason to depart froraattier decision that ftal is a factual question
that should not be resolved at this time. Rigers only had a colorable basis for drawing on the
letter of credit if it had a credéreason to believe ADA breached thes®dissions performance
guarantee and failed to cure. There is evidémdke record that Big Rivers knew the CleanAir
Protocol required HR Hydratedrae but refused to use it. [DN 18043-50]. If this is established
at trial, Big Rivers has no crifdle reason to believe ADA failed tmre. There is also evidence
that Big Rivers stopped the performance teken hydrated lime consumption exceeded the
guaranteed feed rate by ten percent. [DN 166-33Big Rivers knew the system would satisfy
the SQ emissions guarantee by incsea the feed rate, but stoppibe performance test anyway,
it had no credible reason to withhold any mobeyond the ten percent liquidated damages cap.
These factual questionsgmiude summary judgment.

Big Rivers renewed motion for summapydgment as to ADA’s Breach of U.C.C.
Warranties claim i®ENIED.

G. Big Rivers Count II: Breach of Express Warranties

Both parties move for summary judgment on Big Rivers’ second cause of action: Breach

of Express Warranties. Big Rivdrases this cause of action on three express warranties that were
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allegedly violated by ADA'’s actions: (1) the DSI system did not reduceeB@ssions to 5 ppm
or reduce sound pressure levél, ADA did not conduct a root caugevestigation, and (3) the
DSI system did not meet indugtstandards. [DN 74 at ¥+#34; DN 172 at 56-58]. The first
two allegations necessarily fail because theytiaceto the breach of contract claims. Since Big
Rivers never conducted a valid perfance test, there is no bafis the conclusion that the DSI
system did not reduce S@missions or reduc@snd levels. LikewiséADA never had a duty to
conduct a root cause investigatibecause the DSI system nefedled a valid performance test.

The third basis for the Breach of Express Warrardiaim, however, raises separate issues.
Big Rivers alleges ADA’s design did not confotmindustry standards because the piping and
splitters were poorly designed. According to Byers, this violates section 7.5.3(d) of the
CRFQ, which states “any labor or services penfed pursuant to this Agreement shall be
performed in a competent, diligent, and timelynmer in accordance with idustry [sic] accepted
standards.” [DN 20-5 at 21].

For the reasons stated in the accompany¥otion to Exclude Expert Testimony [DN
215], Big Rivers has not proven that ADA’s “tapered” splitter desigiually causes uneven
hydrated lime dispersn or that the long elbow-shaped curaetually create an unnecessary risk

of “roping.” Therefore, Big Riers has no basis to state tB®@A’s design did not conform to
industry standards. Fdnese reasons, ADA’s motidar summary judgment GRANTED as to
Big Rivers’ Breach of Expss Warranties counterclaim.

H. Big Rivers Count IV: Attorneys’ Fees

Finally, Big Rivers claims it is entitled to atteeys’ fees under the sgement. It claims

that the contract allows regery of its attorneys’ feemven as the nonprevailing party.
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Under Kentucky law, the general rule is thaith the exception of a specific contractual
provision allowing for recovery of attorneys’ femsa fee-shifting statute, . . . each party assumes
responsibility for his or heown attorneys’ fees.”"Hogancamp v. CallawayNo. 5:08-cv-152-
JHM, 2012 WL 2994264, at *3 (W.D. Ky. July 20, 2012) (quothetna Cas. & Surety Co. v.
Commonwealth,179 S.W.3d 830, 842 (Ky. 2005)). Hereg thontract provision covering
attorneys’ fees states

Enforcement of Rights: Company shall hdkie right to recowefrom Contractor

all expenses, including but not limited t@$efor and expenses iokide or outside

counsel hired by Company, arising out ain@ractor’s beach dhis Agreement or

any other action by Company to enfomradefend Company’s rights hereunder.

[DN 20-5 at 40, § 7.29.5]. Big Rivers assertattthe plain meaning of “defend” compels
attorneys’ fees for Big Rivers regardless ofcass because it “defend[ed] its rights when ADA
sued. [DN 172 at 61-62]. The Court does not agidé primary definition of “defend,” and the
one most applicable to this context;ts drive danger or attack away fromDefend Merriam-
Webster Dictionary, https://wwwerriam-webster.com/dictionargténd. Therefore, the phrase
“defend Company’s rights hereunder” means Big Rive “driving dangeor attack away from”
its contractual rights.JeeDN 20-5 at 40]. But Big Rivers’antractual rights are not under attack
if those rights do not exist in thiest place. And the rights do nekist unless Big Rivers succeeds
on the underlying claims. It cannot “driv[e] . ttaz&k away from” a nonexisht contracaial right.

Further, the phrase “enforce or dedé cannot be read in isolatiorbee AES-Ape®24
F.3d at 862 (stating that the Six@lircuit “do[es] not intepret contract language isolation” and
contract language must be read in context)e flii clause of the attorneys’ fees provision gives
Big Rivers the right to recover attorneys’ feesdth expenses “arising out of [ADA’s] breach of

this Agreement or any other action by [Big Risjeto enforce or defend [Big Rivers’] rights

hereunder.” [DN 20-5 at 40]. Apphg normal principles of contract interpretatj this provision
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identifies two types of actions that trigger thmateys’ fees provision: (1) breach of contract by
ADA, or (2) “any other action” by Big Rivers wteit “enforce[s] or defend[s] its rights.” The
first triggering action is spectdi—breach of contract. The second triggering action is a general
catch-all provision. And the twphrases are connected by anlusive phrase (“or any other
action”). The word “other” in the connecting phrase implies that the generic catch-all provision
consists of actions similar to the specific exanfpteach of contract). Big Rivers only can utilize
the first provision if it is therevailing party (i.e., ADA breached thentract). Thus, it can only
utilize the second catch-all provisidnt prevails on andter type of contraetelated action. The
catch-all provision does not expihithe scope of this provision.

Big Rivers claimsBKB Properties, LLC v. SunTrust Bab3 F. App’'x 582 (6th Cir.
2011), supports its interpretation. But that casedpposite because the fee-shifting provision in
that case had a clear triggeringeet—retention of legal counsdld. at 588. The plaintiff did not
even contest the provision’s applicability beftire Sixth Circuit—it only argued that fee-shifting
regardless of sucss was unconscionabl8ee id So, whileBKB Propertiesertainly recognizes
that contract provisions allowingne party to recover attorney®es regardless of success are
sometimes enforceable, it sheds no light on whethdoremor defend” is suiifient to trigger that
duty. UnlikeBKB Propertiesthere has not been a clear triggering event in this case. The phrase
“enforce or defend” does not pettmecovery of attorneys’ s for a nonprevailing party.

Big Rivers cannot recover attorneys’ fees becauseked a contraatl right to withhold
contract payments or draw on the letter @di. ADA’s motion for summary judgment on Big
Rivers’ fourth cause of action for attorneys’ feeGRANTED . Big Rivers’ motion for summary

judgment iSDENIED.
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IV. CONCLUSION
To summarize, the Court grants summary judgment for ADA on (1) the competing Breach

of Contract claims, (2) Big Rivers’ counterclaim for Breach of Covenant of Good Faith and Fair
Dealing, (3) Big Rivers’ counterclaim for Breach of Express Warranties, and (4) Big Rivers
counterclaim for Declaration of Rights for Attorney’s Fees. The following issues remain
outstanding for trial:

e ADA'’s claim for Fraud (Count I).

e ADA'’s claim for Breach of U.C.C. Warranties (Count IV).
For the reasons set forth above, IT IS HEREBY ORDERED that ADA-ES, Inc.’s Motion for
Summary Judgment [DN 165] is GRANTED. Big Rivers Electric Corporation’s Motion for

Summary Judgment [DN 172] is DENIED.

frismsis

Joseph H. McKinley Jr., Senior Judge

United States District Court

November 23, 2020

cc: Counsel of Record
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