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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF KENTUCKY
LOUISVILLE DIVISION

CASE NO. 5:11-CV-00011

TERRELL W. HAM Plaintiff,
V.
MARSHALL COUNTY, KENTUCKY, ET AL., Defendant.

MEMORANDUM OPINION AND ORDER

This matter comes before the Court arRenewed Motion for Summary Judgment by
Defendant Jailer Roger Ford inshindividual capacity. (Dockédo. 160.) Plaintiff Terrell W.
Ham has filed his response (Docket No. 161)wtoch Ford has replied, and Ham has filed a
surreply (Docket No. 166). Thesnatters are now ripe for adjaation. For the reasons that

follow, Ford’'s Motion is DENIEDIN PART and GRNTED IN PART.

BACKGROUND

Plaintiff Terrell Ham began kisentence at Marshall Couridetention Center (“MCDC”
or “the Jail”) on Januarg22, 2010. On Wednesday, Februai; 2010, Mr. Ham reported pain
and a knot in his left shoulder and requested an appointment with Nurse Ruby Starks. (Starks
Dep. at 46; Ham Jan. 10 Dep. at 107.) After arnarg Mr. Ham, Nurse Starks advised him that
he would need to see Dr. H.W. Ford (“Dr. Frthe next day about psible pain medication.
(Starks Dep. at 46; Ham Jan. D@p. at 108.) Mr. Ham was altie walk to the medical room
for his appointment with Nurse Starks and did appear to have difficulty moving his arms or

legs. (Starks Dep. at 51; Ham Jan. 10 Dep. at. 110.)

Dockets.Justia.com


http://dockets.justia.com/docket/kentucky/kywdce/5:2011cv00011/76138/
http://docs.justia.com/cases/federal/district-courts/kentucky/kywdce/5:2011cv00011/76138/171/
http://dockets.justia.com/

Both Nurse Starks and Jailer Roger Fordilgddord”) were present during Dr. Ford’s
examination of Ham on ThursgaFebruary 18, 2010. Mr. Ham informed Dr. Ford that the pain
persisted in his left shéder, but had also traveled down his Igiffe to his lower back and spine.
(Ham Jan. 10 Dep. at 112-13; Dr. Ford Dep. at 48r) Ham walked to his appointment and did
not complain of trouble walking(Ham Jan. 10 Dep. at 110, 113a%&s Dep. at 61.) Based on
his examination of Mr. Ham, as well as Mr. Hantiistory of back pairDr. Ford prescribed a
muscle relaxer. (Dr. Ford Dep. at 46 , 51-5%h)is was the last time that medical personnel at

the MCDC attended to Mr. Ham. (StarRep at. 59; Dr. Ford Dep. at 50.)

In the late afternoon of Friday, Februd§, 2010, Mr. Ham was unable to walk to the
cell door to get his medication. (Ham Jan. 1(@Det 121.) After a fellow inmate called the
control room about Mr. Ham’s condition, Depulgiler Jeff Schroadeshecked on Mr. Ham,
who informed him that he could not move his lagsl was numb down hisfleside. (Schroader
Dep. 9.) Deputy Schroader said he took Mam’s condition “seriously” because “obviously
it's not good if you can't feel your legs or . half your body.” (Id. at 9.) Deputy Schroader
called Jailer Ford, who said, “Yeah, get him in a wheelchair, get him up to booking and I'll
contact the judge . . . [W]e’ll get him a bond, see if we can’t get . . . his family here to get him to
some medical attention.” (Id. 8t) Jailer Ford then contad Marshall County District Judge
Jack Telle, who told Jailer Fottd “let him make bond, get checkedt.” (Jailer Ford Dep. at
51.) Jailer Ford went “straight to the judge” extthan calling Dr. Ford or Nurse Starks because

he “felt pretty certain that they would prdiha want him checked out.” (Id. at 55.)



Jailer Ford testified that when inmates aemt to the hospital, his staff transports the
prisoners, and MCDC generally pays for trensportation. (Jier Ford Dep. at 29') However,
in this case, MCDC staff contacted Ham'’s sisBwttie Hamlet, and told her that Mr. Ham was
experiencing an emergency and needed to goethiospital. (Hamlet Dep. at 20.) Because Mr.
Ham was serving a misdemeanor sentence argdlseatenced on a comment order, Jailer
Ford felt there was no risk that Mr. Ham would fail to return after treatment. (Jailer Ford Dep. at
55, 60-61.) Jailer Ford testified that releasing it@®do their families for medical care is not an
uncommon practice among Kemsky's correctional ingiutions. (Id. at 613 When Ms. Hamlet
and her husband arrived about fifteen minutes IdMerHam was in a wheelchair in the corner.
(Hamlet Dep. at 24.) Ms. Hamlegceived instructins to take Mr. Ham to Marshall County
Hospital (“MCH”) and return immaiately upon his discharge. (Hamlet Dep. at 23-24.) Mr.
Ham was loaded into his siste Jeep Liberty and the familwent immediately to Marshall

County Hospitaf

Mr. Ham was discharged from the hospdaabund 11:30 p.m. Mr. Ham and his family
returned to MCDC thereafter. Deputy Jaiwobert Milan was on duty when Mr. Ham and his
family pulled up to the jail’'s sally port. Ms. Reéet gave Mr. Ham’s discharge papers to Deputy
Milan, and Mr. Ham indicated that he still cdutot walk. (Hamlet Dep. at 38; Milan Dep. at

10-11, 24.) Deputy Milan observetat the family appeared upset that Mr. Ham had been

! This statement echoes jail standard 501 KAR 3:090 Section 1(12), which dictates that ffii§dner is
transported to a hospital . . . transport willdpevided [by] Deputy Jailer, or Ambulance.”

2 Defendants’ expert, James Daley, testified that “a lotilsf gstorically have allowed family members to transport
inmates to get them out of their facility so they don’tggetdled with a huge medical bill,” but that he did not know
whether that occurred in MCDC's case.

3 Testimony is conflicting as to who loaded Ham intowkicle. Hamlet testified in her deposition that her
husband loaded Ham by himself (Hamlet Dep. at 25), while Deputy Schroader and Deputy BaeamNér.

recall Deputy Schroader placing Ham in the vehicle (Schroader Dep. 13-14, 25; Newcom Dep. at donylest
from all parties, however, indicates that Ham had the ukis @rms when he left for the hospital. Hamlet testified
that though he was shaking, he was able to hold the handle when her husband loaded him. (plaatl26Dé&t.)
Deputy Schroader testified that he had Ham put his arms around her neck, and he lifted Hane evhexdithair

in a cradle position and put him in the \@ai (Schroader Dep. at 14, 25-26.)
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released from the hospital and that they “saidetheas . . . other stuff going on with him, and . .
. they was just mad, | guess, because they dight’admitted. . . . [T]hey was talking about, they
was going to have to get him in teessomebody else.” (Milan Dep. at 13-14.Jail staff
thereafter called Jailer Ford at horrend he arrived roughlffifteen minutes later. (Hamlet Dep.

at 38; Milan Dep. at 17.)

Upon arriving, Jailer Ford told Mr. Ham tpet out of the vehicland said that “[Mr.
Ham] could walk . . . there wasn’t nothing wigpwith him [and that] he was fine.” (Hamlet
Dep. at 39.) He was “cursing,” @agsed them of “partying,” anohdicated that a strip search
would reveal if Mr. Ham “had any dope” on hinfld.; Ham Jan. 10 Dep. at 135.) Ms. Hamlet
denied Jailer Ford’'s accusations and urged him to call the hospital to confirm the length of their
visit. (Hamlet Dep. at 39.) At Ms. Hamketrequest, Deputy Milalgave Ham’s discharge
papers to Jailer Ford as proof of their visitdalailer Ford appeared to familiarize himself with
the papers before calling the hospital. (Id.; Milan Dep. af 2My. Ham’s discharge papers
indicated that he had been diagnosedth “BILAT[ERAL] LOWER EXTREMITY
PARASTHESIA OF UNDETERMINED EITOLOGY.” (ER Release, Docket No. 139, Ex. 2.)
The papers further indicateéddat Mr. Ham was to “FOLL&/ UP WITH NEUROLOGIST ON

MONDAY” and should see his privafghysician if his symptoms persesl or worsened.” (Id.)

* Deputy Milan also testified that when Mr. Ham first ardybe witnessed him roll onto his left side and “dig[]
around in his crotch,” which led him to believe that that Mr. Ham might be able to walkedeis assertions to the
contrary. (Milan Dep. at 30-31.)

® It is customary for jail staff to notify Jailer Ford at howleen an inmate returns from the hospital. (Milan Dep. at
14, 19-20.) Although Deputy Milan is unsure if Jailer Fargularly returns to the jail after such notification, he
remembers him doing so “several times ia flast 10 years.” (Id. at 16.)

® Jailer Ford disputes these facts. He testified that apring he “asked Terrell what the problem was. He said
he couldn’t get out. And | asked, you know, what his diagnosis was.” (Jailer Ford Dep. aeé4lsdailer Ford
Affidavit, Docket No. 133, Ex. A (“l did not cuss or otherwise verbally abuse [Mr. Ham] or hilyfamFebruary

19". | did, however, warn Ham that he ‘had better make sure [he] didn’t have any [contrabamd)vemehi he

came back into the jail,” or other similar words to tHéga.”). Deputy Milan does not remember if Jailer Ford
spoke with Mr. Ham before calling the hospital, but remeralimmediately giving Jailer Ford the discharge papers
after he arrived. (Milan Dep. at 21, 26-27.)



Jailer Ford then stepped away to ca# Marshall County Hospital.He spoke with a
nurse whose name he cannot recall who informedthat “they could not find [any]thing wrong
with him. Possibly a bladderfection.” (Jailer Ford Dep. &4.) Based on his conversation
with the nurse and the fact tHdt. Ham had been released frane hospital, Jailer Ford decided

to readmit Mr. Ham to the jail. (1d.)

After deciding to readmit Mr. Ham, Jailer Fareturned to the sally port to remove Mr.
Ham from the vehicle. When Deputy Milan pullgd. Ham out of the vehicle, Mr. Ham “fell to
his knees and flat on his face(Hamlet Dep. at 40.) Mr. Ham “kept telling him that he couldn’t
get up. He couldn’t move his lower body,” as Jaerd “kept cursing, yelling at him” and had
Deputy Milan pick Mr. Ham up werneath his arms and drag him across the sally port to the
wheelchair waiting on the other side. (Id4at42.) Mr. Ham remembers the men dropping him
again, and “[t]his time [his] face and all hit thencrete. And Roger Ford said, ‘Well, you son of
a bitch, you can walk because | sgear leg move.” (Ham Dep. dt38.) The men then lifted
Mr. Ham into the wheelchair; after he slid outtbé chair, the men were able to put him back

into it. (Id.; Hamlet Dep. at 42.)

Before placing Mr. Ham in a medical observation cell, the men searched him for
contraband pursuant to MCDC pglic(Milan Dep. at 44; Jailer Fd Dep. at 71.) Deputy Milan
recalls that Mr. Ham was able to assist the meremoving his shirtrad roll onto his right side

to face the wall. (Milan Dep. at 47.) Depu¥ilan does not remember Mr. Ham moving his

" Jailer Ford and Deputy Milan also dispute this accofirvents. Jailer Ford testified that the pair “got a

wheelchair, eased him out into theaglichair and put him in a medical cel(Jailer Ford Dep. at 64-65%ee also

Jailer Ford Affidavit, Docket No. 133, Ex. A (“My deputy and | did not drop Ham or otherwik@éll to the

ground, when we moved him from his sister’s vehicle to a wheelchair before he was readmittdditd)the

Deputy Milan recalls that Jailer Ford asked him to get a wheelchair for Ham and then the two men “had to pick him
up underneath his arms to get him from [the vehicle] to the wheelchair.” (Milan Dep. at 28-29 fid$ettokt

Ham fell to the ground at any point during the transition. (Id.)
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legs at any point during theearch. (Id. at 49.) Mr. Hafmad no contraband on him and was
placed under medical observationSegJail Log, Docket No. 188, Ex. H.) Though Mr. Ham
was once observed holding a blanket over hislheane of the deputies saw him on his feet or
moving his legs. (Gardner Dep. at 11; Loe Dep. at 12; Milan Dep. at 57; Schroader Dep. at 12.)
At 7:35 a.m., Mr. Ham told Deputifugene Loe that he could ngét up to see a visitor. Loe
noted this on the jail log, balso noted that Ham was “oR.”(Loe Dep. at 10-11; Jail Log, Ex.

H.) That morning, Jailer Ford called into thé yahile he was at a political function in Hardin,
Kentucky. (Jailer Ford Dep. @8.) After learning that Mr. Ha had not been up throughout the
night and morning, Jailer Ford spoke with Judgde, who was also &nding the event, around

10 a.m. (Id. at 73-75.) “The judge said, ‘Roger'slenake him a bond. Put him back in court in

two or three weeks. Have him to bring smnme medical documentation.” (ld. at 73.)

After Judge Telle directed ah Mr. Ham be released week additional medical care,
MCDC staff called his daughter, Jessica Ham. (Jessica Ham Dep. at 15.) Because she was at
work, Jessica missed thellca(ld.) MCDC left a voicemail. (Id.) Although Jessica’s shift
normally ended at two o’clock, she had to stayatk longer because a coworker arrived late.

(Id. at 17.) Jessica “clocked out and checked [her] voicemail, avakifrom the jail stating that
[she] just needed to come pick [Mr. Ham] ulp.didn’t say why.” (Id. at 15.) Jessica and her
children’s father, Jon Pace, took m&phews to the jail to pick uger father. (Id. at 17.) When
jail staff wheeled her father quiessica “started crying becaushe] could tell his condition

right away. . . . [H]e almosboked dead.” (Id. at 24.)

8 Each entry in the jail log includes a description of Harfolls Deputy Milan said tat when he wrote “ok,” he
meant that Ham was “still breathing, and talking, and thesnWgcontraband] found on him.” (Milan Dep. at 56.)
Deputy Newcom looked to make sure that Ham was “conscious and breathing” while he was in medicgimbserv
(Newcom Dep. at 15.) Jailer Ford indicated that the notation “okay” indicates “okay, | havedheunk Okay, |
have talked to him.” (Jailer Ford Dep. at 74.)



Mr. Ham left MCDC six hours after Judge Telle directed hisasgdearound 3:55 p.m.
Jailer Ford and Deputy Newcom attribute this getwaiting for his family to come pick him
up. (Jailer Ford Dep. at 86-87; NewcompDeat 26.) Deputy Newcom cannot recall any
problem at MCDC that would have prevehta deputy from transporting Mr. Ham to the
hospital or an ambulance being called. (Newcom Dep. at 26.) Mr. Ham was admitted into the
emergency room at Lourdes Hospital in Paducahi2 P.M. Testing revealed a spinal abscess
and cord compression, which required immediatgesy. Despite the sgery, Ham now suffers

from paraplegia and weakness in his left arm.

Mr. Ham filed his original complaint ith this Court on January 24, 2011, naming as
defendants Marshall County; Jailer Ford; DIC Physician Dr. HW. Ford; MCDC Nurse
Practitioner, Ruby Starks; the Marshall County [RuBHospital District Corporation; Dr. Louis
Forte; and John and Jane Does, Nos. 1-10, “employees of and health eczssiqmafs at the Jail
and the Hospital.” (Docket No. 1.) He amended his complaint on August 2, 2011 to add Drs.
Scott Wilson and William R. Wilson and their priaetgroups, Sterling Emergency Services of
the Midwest, Inc. (“Sterling”) and Radmyy Associates of Mway, PLLC (“RAM”),
respectively. Mr. Ham voluntarilgismissed or assented tonsmary judgment on his claims
against RAM and Dr. William R. Wilson (DockebiN54), Dr. Forte (Docket No. 56), H.W. Ford
(Docket No. 97), and Ruby Starks (Docket N@2). On November 27, 2012, the Court also
granted summary judgment fBrefendants Sterling Emergencyr@@ees and Dr. Scott Wilson.

(Docket No. 148.)

Defendants Marshall County and JailerrdFonoved for summary judgment on Mr.
Ham’s remaining claims, which alleged violatoof 42 U.S.C. § 1983 and state law. The

Court's December 19, 2012 Memorandum Ommiand Order granted partial summary



judgment, dismissing all claims against Marst@dlunty and againslailer Ford in his official
capacity. (Docket No. 152.) Theo@rt also dismissed Mr. Ham’s afas for the tort of outrage.
The Court denied Jailer Ford’s motion for suamgnjudgment for violaon of Mr. Ham'’s rights

pursuant to 42 U.S.C. § 1983 and for negligence.

In the instant action, Jailer Ford renelis motion for summary judgment, urging the
Court to dismiss all remaining claims against hidailer Ford argues that a recent Sixth Circuit
decision requires dismissal of the claims agaist He further allegethat upon the expiration
of discovery and expert disclasudeadlines, Ham has not established the causation necessary to

survive summary judgment.

STANDARD

Summary judgment is appropieawhere “the movant shewhat there is no genuine
dispute as to any material faatd the movant is entitled to junignt as a matter of law.” Fed.
R. Civ. P. 56(a). In determining whether summadgment is appropriate, a court must resolve
all ambiguities and draw all reasonaliéerences against the moving part$gee Matsushita

Elec. Indus. Co. v. Zenith Radio Carp75 U.S. 574, 587 (1986).

“[N]ot every issue of fact or conflicting fierence presents a genaiissue of material
fact.” Street v. J.C. Bradford & Cp886 F.2d 1472, 1477 (6th Cir. 1989). The test is whether
the party bearing the burden of proof has presenpexy @uestion as to each element in the case.
Hartsel v. Keys87 F.3d 795, 799 (6th Cir. 1996). The ptdf must present more than a mere
scintilla of evidence in support of his positioRather, plaintiff the must present evidence on
which the trier of fact could reasonably find for hir8ee id(citing Anderson v. Liberty Lobby,

Inc., 477 U.S. 242, 252 (1986)). Mere specolatwill not suffice todefeat a motion for



summary judgment; “the mere existence of a colorable factual dispute will not defeat a properly
supported motion for summary judgment. A genudispute between the parties on an issue of
material fact must exist to rendeummary judgment inappropriateMonette v. Elec. Data Sys.

Corp,, 90 F.3d 1173, 1177 (6th Cir. 1996).

DISCUSSION

Jailer Ford claims that only three issuesnain unresolved: (1) whether he was
deliberately indifferent to MrHam’s serious medical needs) (@hether he ignored MCDC'’s
policy that required either jail staff or an ambulance to transport Mr. Ham to the hospital; and (3)
whether the six-hour delay betwegailer Ford’s call and the arrival of Mr. Ham'’s family caused
any detriment to Mr. Ham’s condition. (Docket N®O-1 at 5.) Jailer Forargues that none of
these questions can be submitted to a jury, asHdm lacks the medical evidence necessary to
prove causation. Specifically, he argues that M&am cannot prove that his medical outcome
would have been different had he been trartepoto the hospital at approximately 10:00 a.m.
rather than picked up by his family at 3:55 p.@ailer Ford alleges that no expert has opined
otherwise. (Id.)

The Court’'s December 21, 2012 Memorandum Opinion denying Jailer Ford’s
Motion for Summary Judgment remains casistent with Sixth Circuit precedent.

In its prior ruling, the Court oped that a factual dispute etad as to whether Jailer Ford
was deliberately indifferent tMr. Ham’s medical needs. “The Eighth Amendment forbids
prison officials from unnecesshiriand wantonly inflicting pairon an inmate by acting with
deliberate indifference toward the inmate’s serimeglical needs.... Prison officials’ deliberate

indifference violates these righfw]hen the indifference is mdested by ... prison guards in



intentionally denying or delaying access to neatlicare ... for a serious medical need.”

Blackmore v. Kalamazoo Cnt390 F.3d 890, 895-96 (6th Cir. 2004) (citations omitted).

A plaintiff alleging a constitutional claim for denial of medical care must demonstrate both
objective and subjective components. To futfié objective component, the inmate must show
that he had a sufficiently serious medical naed that the conditions ¢iis incarceration posed
a substantial risk of serious harrRarmer v. Brennan511 U.S. 825, 825 (197.0)o fulfill the
subjective component, an inmate must “show firédon officials have sufficiently culpable
state of mind in denying medical careBlackmore 390 F.3d at 895 Although deliberate
indifference requires a mental state more culp#ide® mere negligence, the official need not
have acted with the purpose of causing harnkrmwing that harm will result. Rather, “the
official must both be aware of facts from whitte inference could be drawn that a substantial
risk of serious harm exists, and he must @sow the inference. Knowledge of the asserted
serious needs or of circumstances clearly indicdtiegexistence of such needs, is essential to a

finding of deliberate indifference.ld. at 896 (internal citaticmand quotations omitted).

Jailer Ford argues that a recent Sixth Circeitision precludes such a finding in this case.
Smith v. County of Lenawe®05 Fed. Appx. 526 (6th Cir. 2012)rcerned a pretrial detainee
who died as while incarcerat@d a county jail. When booking St into the jail on Friday, a
sergeant noted that Smith, an alcoholic, suffémeueh tremors. Her symptoms included shaking,
hallucinations, loss of appetite, and irrationahdaor. The sergeant lted the jail's medical
director, who prescribed medtaan for alcohol withdrawal andssured him that “she’s on good
medicine,” that jail would “do her some goodricathat he would have a nurse examine her on
Sunday. On Monday morning, jail personnel summdomedical help when they observed that

Smith had stopped breathing; she died shortly atttar mother then sued both the county itself
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and a number of county officials, claimingaththey were deliberately indifferent to the

detainee’s serious medical neeasl asserting a gross negligerclaim under state law.

On appeal, the Sixth Circuit liethat the sergeant’s failure to contact emergency medical
services did not constitute delilage indifference to the detairieeserious medical needs. The
Court pointed to precedents cautioning feberaurts from second-guessing the medical
judgment of treating professionals and constihalizing negligence or medical malpractice
claims. Smith 505 Fed. Appx. 526, at 532 (citiVgestlake v. Luca$37 F.2d 857, 860 n.5 (6th
Cir 1976). The Court further ackwtedged that “[i]f a prisoneis under the car of medical
experts ..., a non-medical prison offitwill generally be justifiedn believing that the prisoner
is in capable hands.Smith 505 Fed. Appx526, at 532 (quotingpruill v. Gillis, 372 F.3d 218,

236 (3d Cir. 2004).

Among the named defendants was the sergelaotperiodically checked on Smith and opted
against transporting her to the emergency roosedan the jail physiaes advice. The Court
found that because a serious medical needeekishe plaintiff had established the objective
component of her deliberate indifference cleagainst the sergeant. However, the sergeant
lacked a sufficiently culpable state of minddenying or delaying medical care, precluding the
claim’s subjective component. Although hindsighade clear that theergeant should have
obtained medical intervention, he placed Smittaimobservation cell and consulted with the

jail's physician, who assured him that Smith’s condition did not require emergency treatment.

Based on these facts, the Sixth Circuit resdrghe denial of summary judgment to the
sergeant. “[Albsent a reason to believe &otual knowledge) that prison doctors or their

assistants are mistreating (or m@ating) a prisoner, a non-medipaison official ... will not be
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chargeable with the Eighth Amendment s@emequirement of deliberate indifferenceSimith
505 Fed. Appx. 526, at 532 (quotigpruill v. Gillis, 372 F.3d 218, 236 (3d Cir. 2004). The
Court pointed to the Supreme Court’s teaching ‘tiinat official must both be aware of facts from
which the inference could be drawn thasubstantial risk of serious harm exisisd he must
also draw the inference. Smith 505 Fed. Appx. at 533 (quotirgarmer v. Brennan511 U.S.
825, 837 (1994) (emphasis adde®ased on the physiciantreassurances, ‘ig understandable
that [the sergeant] did not draw the inference 8ratth was at substantial risk of serious harm

even though he recognizétht she was suffering frogelirium tremens. Id. at 534.

The question, then, is whether Ham canl#sia the subjective coponent of his claim
for deliberate indifference—that is, whether Jailerdractually inferred that a substantial risk of
serious harm existedld. (citing Farmer, 511 U.S. at 837). Jailer Ford points to a number of
factors supporting his assessment. When Jadedt contacted medicataff at Marshall County
Hospital, a nurse assured him that Mr. Ham didraquire additional care. He had no reason to
believe that Mr. Ham received faulty care atlilospital, as neither Mr. Ham nor members of his
family complained of improper or ineffectiveeitment. Further, while Ham’s discharge papers
evinced a diagnosis of “BILAT[ERAL]LOWER EXTREMITY PARESTHESIA OF
UNDETERMINED EITOLOGY,” there is no indation that such aondition demanded

emergent care.

Despite these facts, tH®ourt’s previous Memorandum @gon and Order denying Jailer
Ford’s original motion for summary judgment remains consistentSvitlih In its earlier

ruling, this Court held:

... Ham complained of serious baakd neck pain, and ultimately
suffered complete paralysis ofshiower body that left him unable
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to walk. This Court agrees withe Eleventh Circuit's observation
that “paralysis is such an uncommon, serious, and traumatic event
that even someone without any medical training would have
recognized the situatioms requiring immediatcare by a doctor.”
Fields v. Corizon Health, Inc490 Fed. Appx. 174, 184 (11th Cir.
2012).

Jailer Ford relied upon his coensation with a Marshall CotynHospital nurse and upon
Mr. Ham’s discharge papers in determining to readmit Mr. Ham to theSailithcounsels that
Jailer Ford was eitled to defer to medicgbrofessionals in this indl decision. However, the
analysis cannot end here; it must also encas\plae approximately fourteen hours between Mr.
Ham'’s readmission to the jail and his transportéordes Hospital. Mr. Ham was placed in a
medical observation cell ovegtit, during which time no depusieobserved him walking or
moving his legs. He continued to complah immobility when he refused a visit on the
morning of February 20. After discussing Mitam’s status that morning with MCDC staff,
Jailer Ford consulted with Judge Telle abmleasing Mr. Ham for further medical treatment
that day rather than waiting until Monday. Alttgh Jailer Ford directeddaha bond be issued at

approximately 10:00 a.m., approximately six hours elapskxuteo®ir. Ham arrived at durdes.

Construing the facts in the light most favoratdeMr. Ham, a jury could determine that
notwithstanding Mr. Ham’s medical clearance for readmission, Jailer Ford’s culpability
increased over the foudre-hour delay and that he at sopwnt developed “reason to believe”
that Mr. Ham’s condition had not been adequatedated. A prison official may be found
deliberately indifferent even after seeking noadlitreatment for an inmate when, confronted
with “continued complaints by [an inmate]” émanifest symptoms” ofa continuing serious
condition, the prison official nonetheless $aib seek additional medical attentioBee Cooper

v. Dyke 814 F.2d 941 (4th Cir. 1987). Where Ntam’s continued “symptoms would have
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made it obvious that [he] required immediate mabiattention,” a jurycould conclude that
delaying such required treatmentmfasts deliberate indifferenceA jury might infer that the
continued severity of Ham’s medical conditionamely, debilitating immobility—at some point
constituted an emergency medical situation that obligated Jailer Ford to facilitate additional
treatment. Jailer Ford’s culpability hingest on whether he knew that Mr. Ham’s family
experienced delays intally transporting him, but whethdailer Ford should have taken steps

to ascertain that fact.

Moreover, Jailer Ford’s conduct deviated frat€DC policy, which reuired jail staff to
transport Mr. Ham to the hospitat contact an ambulance to do’s@ jury could conclude that
Jailer Ford disregarded a substantial riskewhe recognized Mr. Ham’s need for further
medical attention and allowed Mr. Ham to remairthe jail for six hoursawaiting his family’s
arrival. See Harris v. City of Circleville583 F.3d 356, 369 (6th Cir. 2009) (considering a
defendant’s failure to follow pmy as evidence that the sabjive prong of a deliberate
indifference claim had been satedd). Although Jailer Ford cgmoint to a number of factors
defending his decisions, the Court determines that summary judgment is not appropriate on this

measure.

I. Mr. Ham need not present verifyingmedical evidence to support his § 1983
claim.

Additionally, Jailer Ford argues that even ifted directed his staff to call an ambulance or
transport Mr. Ham to the hospital on Saturdagrning instead of calling his family, Mr. Ham
has presented no evidence thatabhtecome would have differed. kag consideredhe parties’

arguments, the Court cannoteg with Jailer Ford.

°“Transport: If the prisoner is transported to a hospitahefacility physician’s officetransport will be provided
[by] Deputy Jailer, or Ambulance[.]” MCDC Medical Emergency Policy (Docket No. 130-1 at 2).
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In the Sixth Circuit, “[a]n inmate who complains that delay in medical treatment rose to a
constitutional violation must pte verifying medical evidence ihe record to establish the
detrimental effect of the delay in medical treatment to succeddpier v. Madison County, Ky.

238 F.3d 739 (6th Cir. 2001) (quotikill v. Dekalb Regional Youth Detention Cent49 F.3dd

1176, 1188 (11th Cir. 1994)).

Like the Napier plaintiff, Mr. Ham hasoffered no medical evidee indicating that he
suffered a detrimental effect from not receiving medical attention earlier on Saturday. However,
the Sixth Circuit later clarified thatiapiers “verifying medical evidence” requirement applies
only to claims involving “minormaladies or non-obvious compits of a serious need for
medical care.” Blackmore v. Kalamazoo Count$y90 F.3d 890, 898 (6th Cir. 2004) Ndpier
does not apply to medical caraichs where facts show an obvioonsed for medical care that
laymen would readily discern as requiring prommdical attention by competent health care
providers.” Id. The inquiry hinges upon whether a lay person would determine that the prisoner

plainly required medical care—not thetual existence of such harm.

Where the seriousness of a pristsmieeeds for medical care is
obvious even to a lay person, the constitutional violation may arise.
This violation is not premised updhe ‘detrimentakffect’ of the
delay, but rather that the delaone in providing medical care
creates a substantial risk of gers harm. When prison officials
are aware of a prisoner's obvioasd serious need for medical
treatment and delay medical tneent of that condition for non-
medical reasons, their conduct @ausing the delay creates the
constitutional infirmity. In such cases, the effect of the delay goes
to the extent of the injury, ntlte existence ad serious medical
condition Blackmore was sufferingdm appendicitis, and it is
sufficient that the officers’ delay in treatment of an obvious
medical emergency posed a subsghrrisk of serious harm to
Blackmore by subjecting him to uecessary infliction of pain.
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[W]here a plaintiff's claims aris from an injury or illness “so
obvious that even a layperson would easily recognize the necessity
for a doctor’s attention,” the plaitiff need not pesent verifying
medical evidence to show that, even after receiving the delayed
necessary treatment, his dieal condition worsened or
deteriorated. Instead, it is sufficient to show that he actually
experienced the need for medit@atment, and that the need was
not addressed withia reasonable timeframe.

Id. at 899 (emphases added).

As this Court discussed in its previous mgli Mr. Ham’s sudden and unexplained inability to
move his lower extremities was an “obvious mastdéon[] of pain and injury.” (Docket No.
152 at 16, quotinglackmore 390 F.3d at 898.) A jury coulthd a constitutional violation if
Jailer Ford allowed six hours to pass befoteaging Mr. Ham to obtain medical care, despite
Ham’s obvious and continuing need for medicaltiremnt. Regardless of the contents of Mr.
Ham’s expert reports, Mr. Ha need not present “verifying medical evidence” that he was
harmed by the delay in treatment, as the constitutional injury does not depend on such a causal

connection.

[I. Mr. Ham'’s lack of evidence regarding cauation precludes his negligence claim.

Mr. Ham’s constitutional claim does not sharesddéiments with his negligence claim, which
is grounded in state law. Mr. Ham does not prthat any breach of duty by Jailer Ford caused
or exacerbated his injuries. Because MnmrHws not established causation, his negligence

claim must be dismissed.

Jailer Ford argues that because no evidenggests that he knew of the six-hour delay
of Mr. Ham’s family, Mr. Ham’s state law negégce claims must be dismissed. In addressing

this argument, the Court referenceseislier Memorandum Qmpion, which stated:
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Ham has presented evidence from which a jury could conclude
Jailer Ford disregarded [a substahtisk of harm to Mr. Ham].
Despite testimony that nothingprevented a deputy from
transporting Ham to the hospital or calling the EMS pursuant to
MCDC policy, staff called Ham’s family requesting they pick up
Ham, who did not arrive until nearlix hours later. A jury could
conclude that Jailer Fo disregarded a substantial risk to Ham
when he recognized Ham’'s need for further medical attention,
ignored MCDC practice and policyqeiring jail staff to transport
Ham to this hospital, and instead allowed Ham to remain at the jail
for an additional six hours waiting for his family to arriv&ee
Harris v. City of Circleville 583 F.3d 356, 369 (6th Cir. 2009)
(considering a defendant’s failure to follow policy as evidence that
he subjective prong of a delibezaindifference claim had been
satisfied).

(Docket No. 152 at 15-16.)

Assuming arguendo that Jailer Ford’'s departure from MCDC policy constituted a breach
of his duty to Mr. Ham, Mr. Ham has nonetheleskedato establish causati. Federal Rule of
Civil Procedure 26(a)(2)(B) requires a complstatement of a potdat witness’s opinions.
“Under Rule 26(a), a ‘report must be complstech that opposing counsel is not forced to
depose an expert in order to avoid an ambush at tri&d.C. Olmsetad, Inc., v. CU Interfgce
LLC, 606 F.3d 262, 271 (6tGir. 2010) (quotingSalgado v. Gen. Motors Corpl50 F.3d 735,

742 n. 6 (7th Cir. 1998)).

At the close of discovery, no expert tesimg suggests that had Miam been transported
to the hospital on Saturday morning, his ncatioutcome would have improved. Dr. Hadi,
Ham'’s treating neurologist and medical expertjfied that Mr. Ham was a complete paraplegic

when he first presented at Lourdes Hospitatl@nafternoon of Sundafebruary 21, 2012; he
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could not indicate when Ham became a complete parapfediairthermore, Dr. Hadi's expert
report fails to establish causatitin. His analysis concerns only whether treatment on Friday
evening would have changed Ham'’s outcome, not taiheu‘detrimental effect of the delay” on
Saturday. Additionally, Dr. Hadi testified thaven had he performed surgery on Ham within
twenty-four hours of the oms of his paralysis, odds are slimat Ham would have ultimately

regained function. (DHadi Dep. at 65-66.)

In the only medical testimony regarding the tignissue, Jailer Ford’s expert neurosurgeon,
Dr. Richard Berkman, opines thefam was “almost certainly paplegic” upon his arrival at
Marshall County Hospital at B0 p.m. on Friday, February 19Dr. Berkman will testify that
when Jailer Ford learned of Ham’s comptairon February 19, hiparalysis was already
irreversible. Dr. Berkman indicagg¢hat any delay caused by the determination that Ham’s family
should transport him to Lourdetsd not contribute to his ultiate outcome. (Docket No. 160-3

atl.)

Mr. Ham neither rebuts Dr. Berkma testimony nor offers aaxpert opinion as to when
treatment would have been too late. Becausa El@nnot establish that Jailer Ford’s actions or

omissions proximately caused his injury, dalord is entitled to summary judgment.

CONCLUSION

For the foregoing reasons, it is HEREBY ORDERED THAT:

0 Dr. Hadi Dep. at 63 (“ can't say because | don’t havexam. | don't have an accurate time frame of when . . .

he became a complete paraplegic. | just know thanwisaw him he was a complete paraplegic.”).

1 Dr. Hadi Expert Report, Docket No. 118-15, at 1 (“As of 2/21/10 at 12:15pm, Mr. Terrell Ham, upon my
examination, was an ASIA level A C6 quadriplegic, whictoisay he had no discernible function, neither sensory

or motor below those controlled by the sixth cervical nerve. This included the ability to use his hands, the ability to
use his legs, bowel and bladder control as well as sexual function. It was unclear howhaddpben in this
[quadriplegic] state.”).
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1. Defendant’s Renewed Motidar Summary Judgment is DEED as to Plaintiff's §
1983 claim; and

2. Defendant’'s Renewed Motion for Summanggdment is GRANTED as to Plaintiff's
state law negligence claim.

Homas B Buoset!

Thomas B. Russell, Senior Judge
United States District Court

CC: Counsel

November 12, 2013
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