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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF KENTUCKY
PADUCAH DIVISION
CIVIL ACTION NO. 5:11-CV-00115

ANITA GALE Plaintiff
V.

LIBERTY BELL AGENCY, INC., Defendang
and

NATIONAL UNION FIRE INSURANCE COMPANY
OF PITTSBURGH, PENNSYLVANIA

MEMORANDUM OPINION

This matter is before the Court upon Defentd Liberty Bell Agency, Incand
National Union Fire Insurance Compamy Pittsburgh, Pennsylvania®otions for
Summary Judgment.(Docket Ns. 21 & 22.) Plaintiff Anita Gale has responded,
(Docket No. 23), and Defendants have replied, (Docket No. 26). The &sagranted
Defendants leave to file a supplemental brief in support of their Motions, wiaghdid,
(Docket No. 29), andlo which Plaintiff hasresponded, (Docket No. 31). Fully briefed,

this matter is now ripe for adjudication.

For the reasons that follow, the Court WBlRANT Defendants’ Motions for
Summary Judgment. An appropriate Order of dismissal will iseparately with this

Opinion.
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BACKGROUND

The instantbadfaith actionbetween Plaintiff Anita GaléGale)and Defendants
Liberty Bell Agency, Inc., (LibertyBell) and National Union Fire Insurance Company of
Pittsburgh, Pennsylvania (National Uniondl{ectively Defendantsarises froma motor
vehicle accident that occurred on March 12, 2009. On the day of the accident, Gale, a
court reporter in Paducah, Kentuckyas driving her spoittility vehicle southbounan
South 7th Street in PaducahAt the same time, Brddrd® Thomure(Thomure)was
driving a tractor trailer westbound on Kentucky Avenue. At the intersection of 7th and
Kentucky the two vehicles collided. The police report refltuds Gale and “all of the
witnesses stated that [Gale] hdwk tright of way and [Thomure] ran the red light on
Kentucky Ave.” (Docket No. 21, at 2.) That report also reflects that Thomure
maintained “that he hatthe green light and that [Galegn the red light.” (Docket No.
21-1, at 2.) After the accident, @e was taken to the hospital where she underwent

several surgeries. (Docket No. 23, at 1.)

Many of the facts relating to the collision remain in contention, despite that the
underlyingdamages suit has since been settledmarily, the parties disagree astte
drivers’ respective degrees of faulGale acknowledges that she “saw the defendant’s
truck before impact,” but not “in sufficient time to avoid impact.” (Docket Ne2 2at
12.) Shestatesthat “as the front of [her] vehicle drove into the intersection, the back

wheels of the trailer plowed into hegndinsiststhat her “vehicle did not do the striking;

! Although Liberty Bell refers to Mr. Thomure as “Bradley” in its ggat Motion, theremainderof the
record appears to indicate that Mr. Thomure’s correct first name isftBdatl
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it was struck when the rear wheels crushed into its driver’s side.” (Dockeé&tdat 1.)
Regardless, the Counteed not resolve the parties’ competing characterizations of the
accident; relevant here is simply thdisagreementis to the drivers’ respective fault

exists.

At the time of the accident, Thomure and Central Transport, the trucking
company whose truck he was operating, were insured under a policy writtenityalNat
Union. The claim was administered by LibeBgll as a thirdparty claims administrator
pursuant to a claims servicing agreement. It appears that National Unied playole
in the claims procesand insteadhat LibertyBell was wholly responsible for handling,

evaluating, and adjusting the claim.

In a March 20, 2009faxed letter to the Libertell’s claim adjuster, Pamela
Lagodna (Lagodnajounsel for GaleattorneyDavid Oakes (@kes) sent notice of his
representation of Gale and that died undergone surgeries on her knee and shoulder and
would likely require further knee surgery in the future. (Docket R®3, at 45.)
Oakes’ March 20 letter stated:

On March 12, 2009, your insured’s truck driver, Bradford

Thomure drove through a red light and ran over my coepborter
(and friend) Anita Gale. . . .

It is our experience that commercial truck drivers who cause
collisions like the one in this case are generally impaired in some
way and have violated various federal safety regulations. Because
of this experienceye anticipate that we will befiling suit in the
near future and request that you transmit to your insured
immediately, my demand that they preserve all records
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relevant to the movements and activities of their driver within
six months preceding thecrash. . . .

(Docket No. 253, at 45 (emphasis in original).) Then on March 25, Oakes again wrote
to Lagodna requesting, among other things, copies of all applicealeance polies

and declaration sheets indicating the limits of liability coverage. (Docke2™N®, at 7.)

In response to Oakes’ March 20 letter, Lagodna wrote to Oakes on Mareljugsting

the opportunity to interview Galé. (SeeDocket No. 4-22, at 2.) Oakes responded to

Lagodna’s March 27 letter on April &ating:

| do not see any point in arranging a meeting between my client
and an adjuster who would be working for a company that is
owned by a company that is owned by another comgizatyis a
sister company of the company that employed Bradford Thomure.
| believe the police report and the Central Transport, Inc., records
referred to in my original retention request should tell you
everything you need to know about the scope of Clentra
Transport’s liability.

(Docket No. 282, at 32.) Oakes enclosed with that letter copies of Gale’s treatment
records andnedicalbills in an amount just over $55,000.006eéDocket Nos. 28, at

3249; 253, at 13.) Oakes also advised that Gale had been told she would need further
knee surgery in the future and that she was expected to miss a substantial amnt of ti

from work.

2 Liberty Bell identifies Lagodna’s March 27 letter as “Exhibit G” appegat Docket No. 2%; however,

that exhibit appears to have omitted the actual |edteit contains only a March 27 fax cover sheet and a
copy of the police report.SeeDocket No. 217, at 22.) Regardless, subsequent correspondence by Oakes
corroboates the date and relevant contents of that letBeDocket No. 252, at 3234.)
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On July 8, 2009, Lagodna again wrote to @akequestingto take Gale’s
recorded statementSéeDocket No. 25, at 11.) Then duly 21, Gale filed suit against
Thomure and Central Transport in McCracken Circuit Coarid the casewas
subsequentlyemoved to this Court on August 13eeNotice of RemovalGale v. Cent.
Transp. Intl, Inc, No. 509cv-148 (Docket No. 1) Litigation proceeded in that case
with the Court siing the first scheduling conference for October 1 and the defendants
filing notice on October 21 that they would dep Gale on December 1%ee5:09-cv-

148 (Docket Nos. 6; 8)Gale responded to the defendants’ interrogatories and requests
for production on January 4, 2030(SeeDocket Nos. 23, at 7; 21, at 2.) And on January

12, Gale’s deposition was takerSegDocket No. 21-3.)

Then on January5l 2010,the defendantproduced toGale a “Certificate of
Liability Insurance.” (Docket No. 23, at 25.) Despite erroneously identifying the

insurers providing coverage as Cherokee and New Hampshire Insurance Comipanies, t

% In her ResponséSale states that she “itemized her medical bills, and set forth dameagdy ekceeding
$1 million.” (Docket No. 23, at 7.But the only exhibishe provides is a single page from her responses to
the defendants’ interrogatories, identified as “Liberty 281,” whichresponds to Docket No. -25 at 28.
The full set of her responses has been provided by Defendantira&#ibit B” to the instantMotion at
Docket No. 212. But her response tbeir request for medical records and bills indicates only that “All
such medical records and bills in Plaintiff’s possession will belygred under separate cover.” (Docket
No. 212, at 17.) Gale does itéze her claimed damages as $120,000 in medical expenses inaprred
until January 4 and $1,000,000 in future medical expenses; pain anthguffeough the date of trial not
to exceed $1,000,000 and in the future not to exceed $2,000,000; $49,073 incdose; permanent
impairment not to exceed $750,000; and punitive damages up $2,000,000. (Dock&kNat 8.)
However, Gale has failed either to prodacy documentatioto support these figures or to point the Court
to itslocation in the recordSeeFed. R. Civ. P. 56(c)(1)(A) (“A party asserting that a fact . . . is gehui
disputed must support the assertion by . . . citing to particular partstefiatein the record. . ..”); see
also Shelton v. City of Taylor92 F. App’x 178, 183 (6tiCir. 2004) (noting that even considering the
evidence in the light most favorable to the plaintiff, unsubstantidtegations will not defeat summary
judgment). Therefore, the Court finds nothing in the record to v&die’'s assertion that she prowlde
documentation on January 4, 2010, “set[ting] forth damages clearlydixgekd million.”
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certificate correctly notified Gale of the applicaBle 000,00(olicy limit. (SeeDocket

Nos. 23, at 7; 283, at 25.) This errorregarding the named insurer was subsequently
corrected? and Oakes testified in his deposition thmcause theerroneously and
correcty namedcompanies were both owned by the same parent company, he saw “no
real distinction” between them and did not think the confusion formed a basisddr a b

faith claim against Liberty Bell. SeeDocket No. 25-5, at 10911.)

On March 2, 2010, defendants’ counsel, attorney Richard Hughes (Hughets),
with accident reconstructionist Pete Curless at the scene of the accident lenavigpo
two witnesses Sherry Newton and Dan Corleywho were workingat a store on the
corner of7th and Kentuckyhe morningthe incident occurred(SeeDocket No. 282, at
25.) Then on March 4, Thomure’s deposition was tak8eedocket Nos. 23, at 8; 2B-
at 1.) A March 17 lette from Hughesto Lagodna recountshat Thomure testified he
entered the light at 7th and Kentucky on green and was surprised when he realized
contact had been made between his trailer and Gale’s veh@#eDdgcket No. 252, at
21.) Then on April 2, depositions were takermothessNewton; Paducah police officer
Anthony Copeland, who came on the scene shortly after the accident occurred; and
Ronald Culp(Culp), a withess who was driving alongside Thomure’s truck and who saw
the accident take placeSdeDocket Nos. 23, at 8; 28, at12-16.) In correspondence to

Lagodna dated April 8;lughessummarzes Culp’stestimony as “appear[ing] extremely

*In a “Supplemental Document Respofismunsel for the defendants informed Gale that the previously
produced Certificate of Liability Insurancerhich had been mvidedto the defendants by the insurance
agenf wasin facta carryover from 2008 and that the coriiesurerproviding coverage at the time of the
accident was National Union, but that the $1,000,000 policy lingtipusly identified in January 2010
remainedcorrect. SeeDocket Nos. 26, at 4; 286.)
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confident” that “the light turned red as [Thomure] entered the intersectiddgtkét No.

25-2, at 14, 16.)Hughesalso recites Culp as testifying “he saw Anita Gale, who seemed
to be paying attention to the road, for some inexplicable reason, go through the
intersection and hit the tracttailer in the rear tandem.” (Docket No.-25at 14.)
Additionally, Hughescharacterized Copeland’s testimony as “not helpful” because his
“recollection was generally limited” and Newton’s as “wavering a great degltHat it]

came back to the theme that she could not understand why Anita Gale would go through
the intersection when the tractmailer had passed nearly completely through the
intersection when the contact was made.” (Docket Ne2,2& 13, 16.) Hughesalso

noted the need to find and interview two other witnesses, Christy &ad Keno Allen,

who were walking down 7th Street at the time of the accident. (Docket No. 25-2, at 16.)

Gale sent her first settlemewiffer to National Union on April 13, 2010, in which
she offered to settle her claims against Central Transport for $3,000,000. (Docket No.
252, at 10.) A Liberty Bell claims diary notdrom May 13 recordsthe followingin
relation to aconference amonbglughes Lagodna, and George Gerd€&erges) another

Liberty Bell claims adjuster and manager:

Discussed facts of cla, including liab[ility] — says inv[estigation]
thus far indicates there is a 2 second overlap on the red lights both
ways. [Hughes] is trying to get the light sequencing records on it.

He will review file and will get recommendations for settlement
valueover to me shortly, so we can determine offer. Says he will
also send a letter to [Oakes] tomorrow advising him of situation
and addressing the gray area of future [icaljs (as [Oakes]
apparently also has commented . . . that he does not have a firm
idea of $ futures, etc.)
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(Docket No. 25, at 9.) Hughes then responded to Oakes the following day, May 14,
rejecting the $3,000,000 figure and notinty understand Ms. Gale’s interest in
attempting to resolve this matter at an early stage in the litigdiidrbased on her own
testimony, there are questions regarding future medicals and liability, aredotber
additional information and evaluation of that information is needed before a coifeter

to your $3 million demand can be made.” (Docket No22at 6.) Specifically with

respect to the liability issue, Hughes wrote:

[T]here are questions with regard to liability in this matter. | have
requested additional information from the city and state with
regard to the sequence of the lights in question, i.e., 6th and
Kentucky, 7th and Kentucky, and 7th and Broadway, and | have
not received that information nor a response to my request with
regard to the date of the incident. Also, it is undisputed that your
client hit the rear tandem axle ofethtrailer portion of Brad
Thomure’s tractotrailer resulting in her vehicle turning on its
side. Based on Ms. Gale’s deposition, she indicated that the air
bags did not deploy. This is not a case where the Central Transport
tractortrailer hit Ms. Galen the side.

(Docket No. 25-2, at 7.)

Then on June 11, 2010, witnesses Parm and Allen were depdSedDogket
Nos. 23, at 10; 22, at 2.) Correspondence between Hughes and Lagodna indicates that
Hughes thereafter spokeith Oakes on November l@gading scheduling deadlines.
(SeeDocket No. 252, at 1.) Hughes wrote that Oakes “agreed that we needed to adjust
the deadlines with regard to discovery and as to dispositive motions because he has not
received a report from his expert, presumably andaotireconstructionist.” (Docket

No. 252, at 1.) Hughes’ letter goes on: “l then started a discussion as to moving this
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case along to determine its value and perhaps do a mediation or settlemenmncenfe
[Oakes] seemed receptive to that, althouglstated that he thought this was a very good

case to try on behalf of the plaintiff.” (Docket No. 25-2, at 1.)

A January 5, 2011note in Liberty Bell's claims diary reflects that Gerges had
become concerned with using Thomure, who was no longer endployeCentral

Transport, as a witness. (Docket No. 25, at 8.) Gerges also noted:

| would like to see a more reasonable value than 3 Million to try
and negotiate. Plaintiff has delayed many times in the course of
case, [s]uch as computer crashed, etc. The case does not appear to
be one of over 1M in value.

The claim has good value, but they are too high. Apparently they
want to make this a punitive damage case which seems improper.

(Docket No. 25, at 1.) Then on January Gale’s expertaccident recorngsuctionist
Thomas Rottinghausvas deposed(SeeDocket No 21-5.) Liberty Bell’s claimsdiary
notes following that deposition reflect Lagodna’s entry: “To our favor, Acaf]de
Recon(structionist] did say [Gale] would have entered intersection on red light .
Again mentioned the-8ec. overlap olfi] ghtswhich makes that possible.” (Dket No.

25, at 3.)

Next, on March 28, 2011, Oakes emailed Hughes, stating: “I see no obstacle to
the defense providing some meaningful response to the requests for settlemént tha
transmitted . . . in April, 2010. In view of the materials and infdional transmitted
with that letter, | think they have enough information to evaluate the claim, and | do not

think that requests for more information are an adequate response.” (Docket3\at 25
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16.) Oakes went on: “I will most likely be filing aroplaint for bad faith/unfair claims
practices in the near future, and if the companies would like to have some hope of
avoiding that, they should act quickly to address these matters.” (Docket 18p.aR5

17.) Hughes wrote back the following day on Mar29, stating he still lacked medical
records from two of Gale’s doctors araso responding to an apparent phone

conversation he recently had with Oakes:
In our last phone conversation, you accused me of not
responding to your demand of $3 million inghiase. | believe
that | wrote you on 14 May 2010 with regard to supplementing

your medical records and obtaining additional information as to the
possibility of any future procedures. . . .

There are also questions regarding fault in this matter and the
fact that your client hit the rear tandem of the trailer and that your
own expert has your client entering the intersection on red. We are
currently trying to set this matter for mediation, and | believe that
both parties will try to be reasonable undee circumstances so
that we can have a productive mediation.

(Docket No. 253, at 18.) Hughes wrote to Oakes again on March 30, stating in regard to
settlement: “I have indicated in my two previous letters my request for additional
medical information ad discussed factual disputes regarding the case. . . . Given the
guestions surrounding medical treatment, additional medical records, and facts
surrounding liability, this case is a difficult one to evaluate.” (Docket N&B,28 15.)

In that same pagraph, Hughes noted that the parties had mediation scheduled with Rick
Walter on May 2, stating“l find it difficult to negotiate when the parties have agreed to
mediate the case. . . . My hope was to begin settlement negotiations with Rick Mlter

if you insist, we can provide a number to you, but it would be witltéeatregarding
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the unknowns and disputes as to liability.” (Docket Ne32&t 15.) With that, Hughes

extended a counteroffer of $200,000. (Docket No. 25-3, at 15.)

On March 31, 2011, the defendants’ expert Curless was depoSegDdcket
No. 224.) And on April 27, 2011, Gale’s treating orthopedic surgeon, Dr. Burton

Stodghill, was deposedSé¢eDocket No. 25-3, at 11.)

Liberty Bell’'s claims diary reflects that mediation was tentatively schedoled
May 2 as early as March 15, 2011SegéDocket No. 25, at 2.)Mediation was in fact
conducted on May 2, and the parties reached a settlement agreement under which the
deferdants would pay Gale $984,92@hich amounted tdhe balance of remaining
available coverage under the policyse€Docket Nos. 23, at 145; 2122, at 5; 253, at
8-9.) Galethenfiled the instanbadfaith claimin McCracken Circuit Court on June 13,

2011, and Defendants removed the action to this Court on June 29. (Docket Nos. 1; 1-3.)

STANDARD

Summary judgment is appropriate where the pleadings, the discovery and
disclosure materials on file, and any affidavits show “that there is no genaméealas
to any material fact and the movant is entitled to judgment as a matter of law.” Fed. R.
Civ. P. 56(a). In determining whether summary judgment is appropriate, a court must
resolve all ambiguities and draw all reasonable inferences against the mawngSe
Matsushita Elec. Indus. Co. v. Zenith Radio Cod75 U.S. 574, 587 (1986). StiflA
party asserting that a fact cannot be or is genuinely disputed must suppacstttieraby

. . . Citing to particular parts of materials in the record . . . or showing that theatsate
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cited do not establish the absencepoesence of a genuine digp”’ Fed. R. Civ. P.
56(c)(1). The court need consider only the cited materials, but it may consider other

materials in the record.” Fed. R. Civ. P. 56(c)(3).

“[N]ot every issue of fact or conflicting inference presents a genuine issue of
material fa&t.” Street v. J.C. Bradford & Cp886 F.2d 1472, 1477 (6th Cir. 1989). The
test is whether the party bearing the burden of proof has presented a jury question as t
each element in the casBlartsel v. Keys87 F.3d 796, 799 (6th Cir. 1996). The ptdf
must present more than a mere scintilla of evidence in support of her position; she must
present evidence on which the trier of fact could reasonably find forSes.id.(citing
Anderson v. Liberty Lobby, Incd77 U.S. 242, 252 (1986)). Mere spkation will not
suffice to defeat a properly supported motion for summary judgment: “[T]he mer
existence of a colorable factual dispute will not defeat a properly supported nation f
summary judgment. A genuine dispute between the parties on arofssagerial fact
must exist to render summary judgment inappropriat&lonette v. Elec. Data Sys.
Corp, 90 F.3d 1173, 1177 (6th Cir. 199@brogated on other grounds by Lewis v.

Humboldt Acquisitions Corp681 F.3d 312 (6th Cir. 2012).

Finally, while the substantive law of Kentucky is applicable here pursudati¢o
R.R. v. Tompkins304 U.S. 64 (1938), a federal court sitting in diversity applies the
standards of Federal Rule of Civil Procedure 56, not “Kentucky’s summary judgment
standard as expresd inSteelvest, Inc. v. Scansteel Serv. Ctr.,, 1887 S.W2d 476 (Ky.
1991).” Gafford v. Gen. Elec. C0997 F.2d 150, 165 (6th Cir. 199aprogated on other

grounds by Hertz Corp. v. Friend30 S. Ct. 1181 (2010).
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DISCUSSION

Generally, Kentucky’s Unfair Claims Settlement Practices Act (UCSRA)Rev.
Stat. 8304.12230, “is intended ‘to protect the public from unfair trade practices and
fraud’ and ‘imposes what is generally known as the duty of good faith and fair dealing
owed by an insurer to an insured.Phelps v. State Farm Mut. Auto. Ins. G880 F.3d
725, 731 (6th Cir. 2012(2-1 decision)(internal citations omitted) (quotin§tate Farm
Mut. Auto. Ins. Co. v. Reedét63 S.W.2d 116, 118 (Ky. 198&notts v. Zurich Ins. Co.
197 S.W.3d 512, 515 (Ky. 2006)ehearing andrehearingen banc denied(Aug. 23
2012) An insurer’s violation of the UCSPA creates a cause of action both for thedinsure
as well as for those who have claims against the insureds, and the same stapidad a
in both types of casedd. (citing Motorists Mut. Ins. Co. v. Glas896 S.W.2di37, 454

(Ky. 1999)).

In order to state a claim under tHESPA a plaintiff “must meet a high threshold
standard that requires evidence of ‘intentional misconduct or reckless disregard of the
rights of an insured or a claimant’ by the insurance compgatyatould support an award
of punitive damages.’ld. (quotingWittmer v. Jones864 S.W. 2d 864, 890 (Ky. 1993));
see alsoUnited Servs. Auto. Ass’n v. Bult83 S.W.3d 181, 186 (Ky. Ct. App. 2003)
(describing the requisite threshold as “high indeedi) Wittmer v. Jonesthe Kentucky
Supreme Court specifically described the standard as that of “outragemadkict by the
insurer. 864S.W.2d at 890. Once a plaintiff has met this initial showing, she must

establish three elements to maintain a clairmaaf faith:
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(1) the insurer must be obligated to pay the claim under the terms
of the policy; (2) the insurer must lack a reasonable basis in law or
fact for denying the claim; and (3) it must be shown that the
insurer either knew there was no reasonable lhasidenying the
claim or acted with reckless disregard for whether such a basis
existed.

Wittmer, 864 S.W.2d at 89@ccordPhelps 680 F.3d at 731Glass 996 S.W.2d at 452.

As the Sixth Circuit recently noted Phelpsv. State Farm Mut. Auto. Ins. Co.
“the second and third elements of this test depend on evidence similar to the threshold
inquiry.” 680 F.3d at 731.The Phelpscourt went on to quote a 2000 opinion by the
Kentucky Supreme CourEarmland Mut. Ins. Co. v. JohnsoB6 S.W.3d 368, 376 (Ky
2000) which stated “The appropriate inquiry is whether there is sufficient evidence
from which reasonable jurors could conclude that in the investigation, evaluation, and
processing of the claim, the insurer acted unreasonable and either knew ons@sus
of the fact that its conduct was unreasonable.” 680 F.3d at 732. The Sixth fouodit
it confusing that the Kentucky Supreme CourEarmlandspoke of a “lower standard of
‘unreasonablenessthat will obviously be met if a plaintiff “has first madittmers
higher standard of ‘reckless disregard.ltd. at 733.But ultimately, the Sixth Circuit
concluded that under Kentucky laa plaintiff still “has to meetWittmers higher

threshold standard.td.

The Phelpscourt’s confusion on this point is understandable. But a rereading of
Farmland in light of Phelpsinforms the conclusion that the Kentucky Court did not
intend to supplant Wittmers threshold inquiry with a lower standard of

“unreasonableness3ee Phely 680 F.3d at 732 (“We acknowledge that the Kentucky
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cases still recogniz®Vittmers punitivedamages standard . . . .”). TRéelpscourt's
guoted language fromarmlandappears in that case as a direct quote from the Supreme
Court of Arizonaand in thecontext of analyzing the second elemenWiftmers three

part test. SeeFarmland 36 S.W.3d at 3736 (quotingZilisch v. State Farm Mut. Auto.

Ins. Co, 995 P.2d 276, 280 (Ariz. 2000)). More specifically, the Kentucky Court relied
on the Arizona Court’s decision solely to support its conclusion that “although elements
of a claim may be ‘fairly debatable,” an insurer must debate them faiHgt is, “an
insurer is not thereby relieved from its duty to comply with the mandates of the
[Kentucky] UCSPA.” Id. at 375. The Kentucky Court’s discussion in this regard was not
aimed at thaMttmerthreshold inquiry, but rather to clarify that because a claim loea
fairly debatable does not absolve an insurer of the duty to debate it fairly and in

accordance with the UCSP/ASedd.

Gale argues thdtarmland“provided additional detail into what was required as
proof at the threshold summary judgment stage,” and Faainland “described the
threshold standard as ‘unreasonableness.” (Docket No. 31, at 3, 5.) Based on its
analysis ofFarmlandandPhelpsabove, the Court disagreesth Gale’s contention here
This conclusion is supported by a numbeiKehtucky decisionsince Farmland See,

e.g, Hamilton Mut. Ins. Co. of Cincinnati v. Butter320 S.W.3d 287, 293 (Ky. Ct. App.
2007) (citingWittmerto conclude that “A cause of action for violation of the UCSPA may
be maintained only where there if proof of bad faith of an outrageous nati;)183
S.W.3d at 186 (citingVittmeras establishing the need for proof that “there was conduct

that isoutrageous because of thdefendant’s evil motiver hisreckless indifferenceo
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the rights of others{internal quotation marks omitted) (emphasis in originagon v.
GEICO Gen. Ins. Cp2006 WL 2382721, at3-4 (Ky. Ct. App. Aug. 18, 2006)c{ting
Wittmer as requiring “sufficient evidence to warrant punitive damages” and “of
outrageous behavioras athreshold for asserting a statutory dadh claim) The
Court’s conclusion on this point is also supporteda very recentdecision, albeit
unpublished, by the Sixth Circuit sinééelps See Nat’'l Surety Corp. v. Hartford Cas.

Ins. Co, 2012 WL4839767, at *3-4 (6th Cir. Oct. 9, 2012).

In the Sixth Circuit's recent unpublished decision Niat'l Surety Corp. v.
Hartford Cas. Ins. Cg.thecourt applyingWittmerandBult, and quoting cases from this

District and the Eastern District of Kentuckgldh:

Kentucky’s standard is high. . . . Bad faith “is not simply bad
judgment. It is not merely negligence. It imports a dishonest
purpose of some moral obliquity. It implies conscious doing of
wrong. . . . It partakes of the nature of fraud.”

The Kerucky Court of Appeals reaffirmed the high evidentiary
threshold in bad faith actions against insurers Bult]. Bult
identified Wittmer as the definitive case governing bad faith
actions, and noted that for a bad faith claim to proceed to a jury,
eviderce sufficient to support an award of punitive damages
against the insurer must exist. The “[e]vidence must demonstrate
that an insurer has engaged in outrageous conduct toward its
insured. . . .” “Absent such evidence of egregious behavior, the
tort clam predicated on bad faith may not proceed to a jury.”

2012 WL 4839767, at *3 (internal citations omitted) (quotiigt, 183 S.W.3d at186)
(citing Matt v. Liberty Mut. Ins. Cp.798 F. Supp. 429, 433 (W.D. Ky. 1991)Winburn
v. Liberty Mut. Ins. C9.8 F. Supp. 2d 644, 647 (E.D. Ky. 1998)he partieshere

disagree oveNat'| Suretys applicability to this case and its effect (or lack th€reon
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Phelps (SeeDocket Nos. 29; 31.) Although Gale correctly points out that “even if the
National Suretycase was a published opinion, a subsequent panel cannot overrule the
Phelpspanel’s published opinion,” (Docket No. 31, at°thjs Court does not reallat’l

Surety as attempting to overrule or necessarily conflicting wRhelps on the

fundamental issuef whetherWittmers high threshold standard applies.

The Phelpscourtexpresslyacknowledged the vitality diVittmers high threshold
standard. 680 F.3d at 733. And after concluding that a reasonable jury could find that the
Phelpsplaintiff had satisfied\Vittmers threshold inquiry, the court proceeded to address
whether she had presented sufficient evidence to raise a genuine factual dispute and thus
stave off summary judgmentSee id.at 73335. TheNat'| Suretydecisiondiffered
insofar as it relied primarily owittmerandBult (which was decidedh 2003, three years
after Farmland) to find that the plaintiff had failed to satisHyittmers “high evidentiary
threshold.” 2012 WL 4839767, at43 But ultimately, bothPhelpsand Nat’l Surety
continuedto applyWittmers high threshold standarda position consistent with recent
Kentucky decisions and the controlling law in Kentucky courthierefore, the Court
does not reatllat’l Suretyasincongruouswith Phdps and,in light of those decisions and
the Kentucky case lakhey apply, finds thaiVittmers thresholdrequirementemains the

relevant controlling inquiry for bathith claimsunder Kentucky law.

The principalissue for purposes of the instant Motions is whether Defendants

acted in good faith in handling Gale’s claim, and, more specifically, in pursulatease

® Gale cites “Sixth Cir. Rule 206(c)” as authority for this propositiéBocket No. 31, at 1.) However, the
correct Rule should be 32.1; Rule 206(c) does not exist.
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based on liability for the accident on March 12, 2008iberty Bell argues that
throughout theprocessing of Gale’s claint maintained its position that liability for the
accident was fairly debatable and remained in question. Despite that it ultisettedd
Gale’s claim for the policy limit, Liberty Belhsiststhat the evidence of record shoiws
was actively evaluating the claim “and that Liberty Bell's only motives tdrpaying
[Gale’s] claim were the ongoing liabilitynvestigation and fagjathering and
outstanding questions regarding her need for future surgical operations. t(NocRké-
22, at 21.) Liberty Bell further argues tlaale has presentédo evidenceof malice,
outrageous conduct, or reckless disregard for the rights of Ms. Gale” from which a |

couldfind that it acted in bad faith.DpcketNo. 21-22, at 18.)

Liberty Bell thus essentially divides its argument along two lines:tfigt Gale
has presented no evidence sufficient to m&@tmers threshold inquiry, and §2that
Gale cannot establish the second and third elemeMéthers threepart test because
Liberty Bell had a reasonable basis for delaying payment of her claiie wth
investigated liability Gale responds, arguing that “Liberty Bell extensively delayed
investigation, evaluation, and attempts to sdiftler] claim,” and thatLiberty Bell's
position that liability was fairly debatable is a question of fact for the, judyich

thereforeprecludessummary judgmert. (Docket No. 23, at 20, 28.)

® Gale presents two additional argents in her Response: First, she argues that Liberty Bell's &ad¥ic
counsel defense does not entitle [it] to summary judgment.” (Docket Nat 2827.) The Court agrees
with Gale’s proposition in this section of her Response that the ifsuahety of good faith under the
UCSPA is nondelegable and continues during litigation notwithstanditgstiitais filed. SeeKnotts v.
Zurich Ins. Co. 197 S.W.3d 512, 517 (Ky. 2006). However, the Court does not read Liberty Bell as
actually asserting this efense. Regardless, because the Court finds its analysis of the pahgs’ o
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The Court finds that Gale has not satisfied the high Kentucky standardcied
with her bagfaith claimsagainst DefendantsThis conclusion is informed by the Court’s
review of the entirety of the parties’ submitted exhibits, which includesertyitBell’s
claims diary, (Docket Nos. 216; 25); correspondence among attorneys Oakes and
Hughes, and eims adjuster LagodnasgeDocket Nos. 236; 21-7; 21-8; 21-10; 214;
21-12; 2115; 2217, 2120; 25-2 25-3); and deposition testimony by Gale, (Docket No.
21-3), Defendants’ expert Curless, (Docket Nos4221-13), Gale’s expert Rottinghaus,
(Docket No. 21-5; 21-9), witnesses Newton and Culp, (Docket Nos:181 2119),
Gale’s counsel Oakes, (Docket Nos-2, 255), and Liberty Bell claims adjuster and
manager Gerges, (Docket No.-21; 254). In viewing these submissions in the light
most favoral® to Gale,and indrawing all reasonable inferencesr favor, the Court is
satisfied that she has failed to meet Kentucky’s high threshold requiremeerfbad

faith claims.

As previously stated, to survive Kentucky’'s high threshold requirgnt@ale
must show “evidence of intentional misconduct or reckless disregdtardfrights by
the insurance company that would support an award of punitive damdgjeslfs 680
F.3d at 73X internal quotation marks omittedptated differentlyshe must show: “proof
of bad faith . . . sufficient for the jury to conclude that there was ‘conduct that is

outrageous because of thdefendant’s evil motiver his reckless indifferencéo [her]

arguments dispositive, it need not addifesther Gale’s argument in this regard. And second, Gale argues
that National Union is not entitled to summary judgment becausariindt escape liability by delegating
its claims handling duties to Liberty Bell.” (Docket No. 23, at 32.) Bsedlne Court finds its analysis of
Liberty Bell's Motion dispositive as to National Fire as well, it need notesdflirther Gale’s argumenin

this regarceither
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rights . . . . This means there must be sufficient evidengetaftional misconduct or
reckless disregard of the rights of an insured or a claimant to warrant submitting the
right to award punitive damages to the juryBult, 183 S.W.3d at 186 (emphasis in
original) (quotingWittmer, 864 S.W.2d at 890). As the Kentucky Court of Appeals stated

in Bult,

The evidentiary threshold is high indeed. Evidence must
demonstrate that an insurer has engaged in outrageous conduct
toward its insured. Furthermore, the conduct must be driven by
evil motives or by an indifference to its insureds’ rights. Absent
such evidence of egregious behavior, the tort claim predicated on
bad faith may not proceed to a jury. Evidence of mere negligence
or failure to pay a claim in timely fashion will not suffice to
support a claim for bad faith. Inadvertence, sloppiness, or
tardiness will not suffice; instead, the element of malice or flagrant
malfeasance must be shown.

Id. Gale has made no such showing here.

Gale points to several facts she insists show the impropriety of Libertg Bel
claims handing. First, she posits that Libertyl Bakensively delayed its investigation,
evaluation, and attempts to settle [her] claim.” (Docket No. 23, at 20.) In thrg,reba
suggests that “Liberty Bell's claim file notes are indicative of an effoldcument’ the
file to blame Oakes for thedelay.” Second, she reasons that despite her obvious pain and
suffering, and “that she had missed extensive time from work, and was goingdio ne
future medical care,” Liberty Bell’sbelated offer on March 30, 2011, “did not include
any amounts for pain and suffering, past lost wages, or future medical expense
(Docket No. 23, at 23 (emphasis omitted)Gale further suggests that any “accusation

that Oakes is to blame for making a demand three times the $1 million policy limit [i]n
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April 2010 is ilogical” because despite that Oakes requested this information in March
2009, the correct declarations sheet showing National Union as the insurer was not
provided until April 2011. (Docket No. 23, at 23.) In this regard, she implies that, akin
to Phelps the Court should find an inference of bad faith from the insurer’s “prolonged
refusal to disclose policy limits, particularly after [Gale] made a demand féna
exceeded the limit.” (Docket No. 23, at 24 (quotitieelps 680 F.3d at 734).) Third, she
argues that “[tlhe structuring of the insurance policy, reinsurance, andp#rind
administrating in this case raises additional questions and lends support for timatfact
Liberty Bell was purposely refusing to disclose accurate informagaause ofhe inter
relatedness of the companies.” (Docket No. 23, at 24.) Fourth, Gale reasatine that
Court should find Liberty Bell's March 2011 settlement offer indicativbauf faith as an
attempt to “lowball” her claim, in view of Gerges’ testimony regagdthe amount of
claim reserve set by Liberty Bell at that tifgDocket No. 23, at 25.)Finally, Gale
argues that the delay of some 25 months from the date of the accident untiiesdttle

alsosupports a finding of bad faith. (Docket No. 23, at 26.)

Relevant to Gale’s argumentbge Sixth Circuitin Phelpsaddressed a number of
actions by the defendairtsurer that the coufound amounted to evidensefficient to

satisfy bothWittmers threshold inquiry andhreeelement test. Much of theevidence

" Gerges’ testimony reflects that on March 12, 2009, Liberty Bell set #im aeserve at itstandard
opening amount of $2,500. (Docket No-£25at 66.) That amount was increased on March 27, 2009, to
$200,000, then on October 15, 2010,$%50,000, and finally to $992,420 on May 3, 2011, after a
settlement was reached for that amount in mediation the day priockgD¥o. 254, at 66, 69.)
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that the court found raised a genuine factual disputeitiser comparablgo or

distinguishable from the facts here.

First, the Phelps court found that whether the insurer’s initial offer was
unreasonable presented a question of fact for the jury. 680 F.3d at 733. There, the
insurer’s offer was at the low end dioth its own evaluation and the plaintiff’s
documented costs, and did not account for the plaintiff’'s pain and suffering or future lost
income. See id. On first glance, these factp@ear analogous to Liberty’s March 2011
offer to Gale. Gerges’ testimony evinces that as of October 2010, Libelithad set its
claim reserve at $650,000, which represented what Liberty Bell thought itsuexpos
might be on Gale’s claim.SeeDocket No. 254, at 6869.) Liberty Bell's tendered offer
in March 2011 of $200,000 referenced incurred medical costs and lost earningycapacit
but did not reference pain and suffering, lost wages, or future medical expe8Sses. (
Docket No. 283, at 15.) And, $200,000 was certainly well below the reserve Liberty
Bell had in place at that time of $650,000. However, Liberty Bell’s offer sasegeral
critical distinctions.For one, mediation had already been schedlednly a few weeks
later. With respect tdhis fact, Hughes noted’l find it difficult to negotiate when the
parties have agreed to mediate the case.” (Docket N8, @615.) Moreover, Hughes
essentiallydisclaimedthe amount ofLiberty Bell’'s offer asbeing a function of the

outstanding uncertainties and disputed facts between the parties:
Given the questions surrounding the medical treatment, additional
medical records, and facts surrounding liability, this case is a

difficult one to evaluate. My hope was to begin settlement
negotiations [at the mediation], but if you insist, we can provide a
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number to you, but it would be with theaveatregarding the
unknowns and disputes as to liability . . . .

(Docket No. 25-3, at 15.) In light of this, the Court cannot infer that LibestysBViarch

2011 offer represented Liberty Bell's attempting to “lowball” Gale&ml in the same
manner at th&helpsinsurer. Instead, Liberty Bell’'s offer suggestsre soan effort to
appease Gale’s counsel Oakedhygically“throwing out a number,albeit low, that took

into accounthe outstanding uncertainties and disputes between the parties. Further, in
March 2011 the parties had agreed to a mediation set for May 2, 20ighes made
reference to this mediation in his response to Oalaspiest that Defendants make a
settlement offer. Thus, even in drawing all reasonable inferences in Gale’s fawer,
Court does not find that Liberty Bell’s actions in regard to its March 20t wisent a

genuine ssue of fact sufficient to satisWittmers high threshold standard.

Second, théhelpscourt found that a sufficient factual basis existed for a jury to
find that the defendanhsurer exhibited bad faith in the “extensive delay arhethree
years before [the plaintiff's] claim was settled.” 680 F.3d at 733. There, the court
acknowledged that the first seven or eight months of the claims process bena
attributed to the time needed for a reasonable investigatiom,found trouting the
insurer’s sixanda-half month delay thereafter in requesting plaintiff’'s medical records
from another injury she suffered several years pridee id.at 734. Particularly, the
court noted “some evidence of general delay tactics” where the insurer raspdotr
injury issue just as the plaintiff submitted her settlement pack8ge.id. In light of the
facts fromPhelpsand the court’s reasoninthe facts of this casemply do not suggest

the same sort of “general evidence of delay tactics” or “questionable delays in the
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processing of [Gale’s] claim.’See id. Liberty Bell requested Gale’s recorded statement
shortly after the accident and again several months-dteth priorto Gale filing suit on

July 21, 2009. feeDocket Nos. 24922, at 2; 25, at 11.) Gale responded to Defendants’
interrogatories and requests for production in January 2010, and Defendants were unable
to interview Gale until her deposition was taken on January 12, 2@GEeD¢cket Nos.

23, at 7; 213.) In the following months, Liberty Bell retained an expert accident
reconstructionist, contacted witnesses, and deposed Thofrhegty Bell's claims diary
reflects that questions regarding liability ar@dethe outset of the claims process and
amplified in the wake of Gale’s deposition. Moreover, the record refleatsals of
November 2010, Gale was still awaiting the report of her own expert, who was not then
deposed until January 2011. Further, Gale’s treating surgeon was not deposed until April
2011, less than one week before mediation was conducteteardaimsettled. The
record also indicates that Liberty Bell had legitimate uncertainty as to Galet for
further surgery. QompareDocket No 252, at 911 (April 13, 2010, correspondence
from Oakesoting the possibility of additional shoulder surgewyith Docket No.21-11,

at 1 (November 11, 201@orrespondence from Hughes to Lagodna relaying Oakes
informing him that Gas physician decidecho additional shoulder surgemyould be
required. In sum, the evidence of record shows that Gale’s claim was continually
evalwated by Liberty Beland impresses the Court that Liberty Bell’s principle motive for
not paying her claim was its ongoing investigation regarding liabikyrthermorethe
uncertaintyas toGale’s future medical needs does not support the inference that Liberty

Bell implemented delay tactics tending toward bad faith, but rather, as it putsitiHéh
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investigation of both liability and damages was evolving throughout the litigation.”
(Docket No. 21-22, at 21.Thereforegven in drawing all reasonable inferences in Gale’s
favor, the Court does not find that Liberty Bell's actions in this regard present a genuine

issue of fact sufficient to satistyittmers high threshold standard.

Third, thePhelpscourt found an inference of bad faith arose from the defendant
insurer’s “prolonged refusal to disclose its policy limits, particularlyrdttee plaintiff]
made a demand that far exceeded the limit.” 680 F.3d at 734. The court went on to
reason that\en if an insurer were not obligated to disclose its policy limits, its failure to
promptly offer them once it knew that the reasonable value of the claim eddbede
limits “could support an inference that [the insurer] was not attempting to rtegatia
good faith.” Id. This reasoning is distinguishable from the facts of the present case for
several reasons. One, although Gale makes much of the fact that she requested
Defendants’ policy information in the initial notice of representation on March 25, 2009,
she cites no authority to suggest that the Defendants were obligated to disokese
limits at that point, particularly before the onset of litigatmmna settlement offer was
made Unlike thesituationin Phelps the recordheredoes not reflet that Defendants
knew or should have known that a reasonable evaluation of the claim was in excess of the
policy limit; in fact, the evidence of record shows that Defendants never evathate
claim at an amount above the policy limit. Therefore, urilercourt’s rationale in
Phelps Defendants’dilure to offer its limits does not support a similar inference of bad
faith here. And two, this is n@ case where Defendants faileddisclose their policy

limits “after [Gale] made a demand that far eedbed that limit.” Seeid. Certainly,
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Gale’s initial offer of $3,000,000 exceeded the $1,000,000 policy limit. But the record
shows that Gale knew of the $1,000,000 limit by ¥ediuary 2010, approximately three
months before she made I%3,000,000 sd#ment offer. (SeeDocket No. 253, at 25.)
Although, as discussed above, the Certificate of Liability erronemastyedthe prior
year’s insurer, inonethelessorrectly showed the applicable policy limit as $1,000,000.
As Oakes essentially concedead his deposition, this error would not has#ected
Gale’s notice of the relevant policy limit. (See Docket No. 285, at 109111.)
Accordingly, in light of thePhelpscourt’s reasoning on this point, Defendants’ actions in
regard to the disclosure of its policy limits does not support an inferencel déibdain
handling Gale’s claimand therefore does not present a genuine issue of fact sufficient to

satisfyWittmers high threshold standard.

Finally, thePhelpscourt found evidencef “troubling claimshandling practices”
by the insurer, and faulted the district court for failing to consider the reportooadftw
the plaintiff's expert witnessesone a “national cian handling expert” and the other the
CEO of a riskmanagement firm-who both hadaddressed specificallthe insurer’s
claimshandling practices and their compliance with the UCS8&e680 F.3d at 7230,
735. Gale latches onto this portion of tleelpsdecision to argue that “[s]imilar to the
reports of the experts iRhelps the opinion of Oakes is thorough, supported by facts in
the record and his expertise as a lawyer handling injury claims, and creaéssatfact
concerning Liberty Bell's commnce with the UCSPA.” (Docket No. 23, at 32[he
Court is not so persuaded by this analogy. As Defendants argue in their Motion in

Limine, Oakes was neither disclosed as an expert witness nor identifeedeapert in
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claimshandling policies and proceduresSegDocket No. 46, at 1.) Gale effectively

would have the Courafford a plaintiff's attorney’s opinion whether the defendant
complied with the UCSPA sulfficient weighb as to establish a genuine factual dispute
and thus satisfywittmers threshold requirement. The Court cannot oblige her in this

regard®

Phelps Nat'| Surety and Kentucky case law are clear that in order to prevail on a
UCSPA baedfaith claim a plaintiff “must meet a high threshold standard that requires
evidence of ‘intentional misconduct or reckless disregard of the rights of an insured or a
claimant’ by theinsurance company that would support an award of punitive damages.”
Phelps 680 F.3d at 731 (quotingittmer, 864 S.W.2d at 890 (describing this standard as
that of “outrageous” conduct by the insurance companyyat| Surety although an

unpublished decision, correctly states Kentucky law on this point:

“[lln order to survive a motion for summary judgment, a
plaintiff in a bad faith action must come forward with evidence,
sufficient to defeat a directed verdict at trial, which reveals some
act of consious wrongdoing or recklessness on the part of the
insurer.” Matt v. Liberty Mut. Ins. C.798 F. Supp. 429, 434
(W.D. Ky. 1991). Kentucky's standard is high. Plaintiffs alleging
bad faith must “prove ... conduct ... of such an arbitrary and
reprehensild nature as to constitute bad faitWinburn v. Liberty
Mut. Ins. Co, 8 F.Supp.2d 644, 647 (E.IXy. 1998) (quoting
Matt, 798 F.Supp. at 433)Bad faith “is not simply bad judgment.

It is not merely negligence. It imports a dishonest purpose of some

8 1t should be noted thahé Court has considered the testimony of the parties’ riagpeapert withesses
Curless and Rottinghaus. However, unlike the expert withésdekselpswhose testimony was directly
related to the issue of bad faith, the testimony of the experts here issaddi@she issue of liability in the
underlying suit. As such, the Court finds this testimony relevant only insofar asaiereto the Defendants’
position that liability remained in issue throughout Gale’s initial lawsuit.
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moral obliquity. It implies conscious doing of wrong.... It partakes
of the nature of fraud.Matt, 798 F. Supp. at 433.

The Kentucky Court of Appeals reaffirmed the high
evidentiary threshold in bad faith actions against insurethited
Servs. Automobile Ass'n v. Buli83 S.W.3d 181 (KyCt. App.
2003).Bult identified Wittmeras the definitive case governing bad
faith actions,id. at 186,and noted that for a bad faith claim to
proceed to a jury, evidence sufficient to support an award of
punitive damages against the insurer must exidt. The
“[e]vidence must demonstrate that an insurer has engaged in
outrageous conduct toward its insured. Furthermore, the conduct
must be driven by evil motives or by an indifference to its insureds'
rights.” Id. Unless a plaintiff demonstrates this tpart standard,
the claim fails. “Absent such evidence of egregious behavior, the
tort claim predicated on bad faith may not proceed to a judy.”
Insurer errors fail to meet this exacting standard. “Evidence of
mere negligence or failure to pay a claim in timely fashion will not
suffice to support a claim for bad faith. Inadvertence, sloppiness,
or tardiness will not suffice; instead, the elementnddlice or
flagrant malfeasancenust be shown.ld. (emphasis adag. In
Bult, the court concluded that despite the insurer's failure to follow
a “better” claims handling process, the insurer's actions did not
“give rise to any reasonable inference that [the insurer] was
motivated by evil design or reckless disregardtier rights of [the
insureds].” Id. at 187-88.

2012 WL 4839767, at *3Phelps as noted above, acknowledged that high standard but
found a reasonable jury could find that Phelps had met that standard. But here, in
viewing the evidence in a light mdstvorable to Gale, the Court concludes a reasonable

jury could not find that she has reached that standard.

Earlier, the Court recited the timeline of events from the accident on March 12

2000 until settlement on May 2, 2011, at mediation. At the riskooinding repetitive, a

Page28of 31


https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003454365&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

short summary of key datesd events is important.Gale was deposed on January 4,
2010. On January 15, 2010, Gale was informed that the insurance policy limits were
$1,000,000. On April 13, 2010, she submitted an offer of settlement for $3,000,000.
There were numerous exchanges of letters, faxes, andile between counsel, and
numerous witnesses were interviewed and deposed. This accident occurred at an
intersection governed by a red light, and both drivers claimed the laghfavorable to

them. The front driver’s side of Gale’s vehicle made contact near the rear whiws o

side of the trailer Thomure was pulling. The facts presented supporteduanoiss
liability sufficient that both parties employed accident reconstmists. On November

10, 2010, Oakes requested that they extend discovery deadlines because he had not
received a copy of his reconstructionist’s report, and Hughes agreed. Gplasveas
deposed on January 10, 2011. Apparently by March 15, 2011, the padiegreed to
mediate the case, and the matter was set for mediation before private mediator Rick
Walter on May 2, 2011. On March 25, 2011, Oakes requested that Defendants respond to
Gale’s offer of $3,000,000 and threatened to file a-fadgt claim. Despite having
rejected that offer on May 14, 2010, Hughes responded on March 29, 2011, noting there
was uncertainty as to future medicals and that there remained an isspoaioning

fault. Hughes followed with another letter on March 30, 2011, atitey his March 29
concerns but offering $200,000 with certaaveats As noted, the parties settled on May

2, 2011 for $984,920, the balance of the remaining coverage. Gale filed tHaitbad
claim in McCracken Circuit Court on June 13, 2011, and Defendants removed it to this

Court June 29.
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The above represents a thumbnail sketch of the activity in this case from accident
to settlement. In the experience of the Court, the pace of the suit was norm&ourhe
finds no evidence of intentional deJdyvil motives,” or indifference to the claimant’s

rights. There is simply no evidence of outrageous conduct here.

Oakes wawery professionalcompetentand thoroughin pursuing the claim on
behalf of Gale. Depositions were taken, and contributory &edirly became an issue.
Oakes employed an accident reconstructionist to bolster his claim and hogetilish
or eliminate any apportionment of fault. When the facts of the case were fulippled
both parties agreed in March 2011 to mediate antediation conference was held on
May 2, 2011. Reviewing the issues involved and the complexity of the medical
information, there was no delay in prosecution of the case. Given those issuesaitt is cl
to the Court that Oakes achieved a very favorabieextremely fair result for his client.
This was certainly the result of his attention to the all the details of the cadallgnd
developing the case for presentation at the mediation conference. It iy etpaalto the
Court that the evidence demonstrates neither that Defendants engaged in outrageous

conduct nor in conduct driven by evil motives or an indifference to the claimant’s rights

Thereforg the Court finds that Gale has not met the requisite threshold to proceed
with her badfaith claims under Kentucky law. The record simply does not show any
action or set of actions on the part of Defendants that evproaghes the sort of

outrageous oimtentional misconducbr reckless disregard for Gale’s rights that would
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support an award of piiive damages.Because Galdas failed to establish sufficient

evidence to satisfy Kentucky’ threshold requiremsuatnmary judgment is appropriate.
CONCLUSION

For the foregoing reasons, Liberty Bell's Motion for Summary Judgmeotk@
No. 21), and National Union’s Motion for Summary Judgment, (Docket No. 22), are

GRANTED, and an appropriate Order will issue separately.

Further, because the Court’s decision on the instant Motions disposes of this
action, IT IS HEREBY ORDERED that all outstanding Motions in Limine, (Doblas.

42; 44; 45; 46; 47; 48), are DENIED as moot.

N
vl
Date: November 28, 2012 %w & W

Thomas B. Russell, Senior Judge
United States District Court

cc: Counsel
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