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UNITED STATESDISTRICT COURT
WESTERN DISTRICT OF KENTUCKY
PADUCAH DIVISION
CIVIL ACTION NO. 5:12-CV-23

SONIA M. GRAHAM PLAINTIFF,
V.
CITY OF HOPKINSVILLE, KENTUCKY, et al. DEFENDANTS.

MEMORANDUM OPINION

This matter is before the Court upon Defendants’ three motions for summanygotlg

(1) Defendant Hopkinsville/Christian County Emergency Communications
Center ("ECC”) has filed a Motion for Summary Judgment. (DN 35.)
Plaintiff has responded, (DN 52), and the ECC has replied. (DN 61.)

(2)  Those named individually as Defendafittmdividual Defendants”)have
filed a separate Motion for Summary JudgmegBtN 36.) Plaintiff has
responded, (DN 57), artle IndividualDefendants have replied. (DN 62.)

3) Defendants Chstian County, Kentucky‘Christian County”), and Sheriff
Livy Leavell, Jr. (“Sheriff Leavell”), have renewed their Motion to
Dismiss andalso move for summary judgment on Plaintifftemaining
claims. (DN 41.)Plaintiff hasresponded, (DN &), ard Defendants have

replied. (DN 58.)

These matterare now ripe for adjudication. For the following reasons, Defendants’ Motions are

GRANTED.
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BACKGROUND

Plaintiff Sonia Grahan(*Graham” or “Plaintiff’) was hired as a telemmmunications
officer for the ECCin July of 2009.Sometime in the fall of 200%raham begaexperiencing
difficulty on her shift, due in large part to conflicts with her supervisor, Stephanie Gladam
frequently questioned Noel regarding shift procedures that Graham believedtveeids with
her recent training. While Graham viewed these questions as clarifyirggtcprocedure, Noel
viewed them as undermining her authority. Graham, who considers herself an opamistic
“happy-go-lucky” person, wouldalsotake issuewvith her coworkers’ negative commentgoout
fellow dispatchers or those who called in requesting assistance. Teasaaiated, sometimes
leading to heated exchanges with Noel, after which Graham would call As§gtetbr Joann
Cowherd requesting to go home. After one such call, Cowherd came to the office td counse
Noel and Graham. The counseling session ended with the two women agreeing to move forward
with a “clean slate.”

Unfortunately, Graham’s struggles with her shift continued. Fellow dispatdiegan
treating her coldly. When Grahamuestionedwo of her ceworkers, they informed her that they
thought she was a “knewall” and that they had heard she had complained about the way they
performed their dispatching dutieBuring this time period, Graham also learned that Noel and
another dispatcher had started a ourthat Graham had gone to a strip club with some of the
police officers, which embarrassed Grahg&&raham began staying after her shift ended to
converse with the midnight shift. Members of that shift began asking her why fetidmot
include herandseemed to dislike heEometime after this, Noel accused Graham of staying after

to complain about her to the midnight shift, which she viewed as insubordinate. aAfter



particularly heated incident between the two that ended with both Noel and Grahagtheas
voices and Graham again requesting to go home, Graham was moved to a different shift

Graham began working under Captain Danny Comperry in February 2010, and her
problems at the ECC abated for a period of tikh@wever, smetime in March, Grahatmegan
having conflicts witha seniordispatcher, Charis For@uring a twe or threeweek period from
the end of April through beginning of May, Graham met with Sheriff Livy Lbae® ECC
board member, on three separate occasions to inform him aboexgerrences. The meetings
involved her supervisors’ and -eeorkers’ breaches of protocol, favoritism, and Graham’s
mistreatment.

In May, tensions with Ford escalated. On May 1, 2010, while left in charge, Ford
requestedhat Graham go hom® changebecase her skirt violated the ECC’s dress code
Graham changed and returned to work. Laébat same eveningGrahamreported witnessing
what she believed to be inappropriate condetiveenFord and a police officer. Thereatfter,
Ford was unfriendly to Grahar@rahamrecalls one inciderduring this time perioavhere Ford
referred to black youths asglittie niglets,” which Graham found highl offensive and
inappropriate. Also in miday, Graham overheard a conversation between Ford and Cowherd
in which they were discussing what to order for dinner. During the exchang#,aBked
Cowherd, a “known lesbian,” if she had “eaten a Mexican lately.” Being the onpamics
employee at the ECC, Graham was offended by this rerAalditionally, aseries of conflicts
took place between Ford and Graham regarding calls placed and proper procedure, amd Graha
spoke with bothECC Director Judy Toombs and Supervisor Comperry about the conflicts.
Comperry held a meeting for all shift personnel in which he reminded dispatchers to b

professional over the radio and set aside any personal issues they maythaweeworker.



During this meeting, Fd indicated she disliked Graham because Graham was a “liar.”
Following the meeting, Graham turned in a complaint to Director Toombs detailingrifects
with Ford.

A few days later, on May 27, 2010, Graham was fired from the ECC. Graham filed a
grievance with the ECC Board. On July 9, 2010, the Board reinstated Graham indicating that,
although it agreedthat Graham had “clearly violated ECC personnel policies on several
occasions,” the Board hoped that all EG&ffscould move forward with aelean slag. The letter,
signed by Hopkinsville Police Department Chief Guy Howie, also indicatéd>tiadnam would
be placed on probation for six nthe following herreinstatementind reminded Graham to
“make a concerted effort to cooperateth herfellow workess, be respectful of her supervisprs
and follow all ECC personnel policies.

When Graham resumed work, sivas placed on aew shiftunder supervisor Sarah
Drennan. However, Graham indicates she continued to be igbpma@workers. Grahanbegan
keeping adiary of each time she was ignored and any violation of policy or procedure ¢hat sh
observed. Graham'’s diary contains a number of instances where she overheard fplimygesn
use prodnity, make sexuallysuggestive comments to one another, or usellsagmesensitive
terminology The majority of these incidents did not directly involve Graham and she did not
complain about them. The most egregious incident involves fellow dispatcher MikgaDelho
answered Supervisor Drennan’s inquiry about the need to purchase more toilet paper by
respondinghat, because he did not have a “blood hole,” he was unaware of the availability of
toilet paper. Graham and the other women who were present complained, and Deluga was

suspended for two days with a warningttiimilar infractions could result in his termination.



Also during this time period, Graham was late for work three times betiWeeember 5,

2010, and December 9, 2010. On one of those occasions, a deputy sheriff who was dispatched to
Graham’s home to check on her discovetieat she had been asleexdso during this time,
Graham’s supervisor documented instances of insubordination, once involving protocol for
handling a call and once involving not filling out required paperwork for a shift chantpr. Af
learning of thee infractions and the preserafe“explicit” photographs on Graham’s Facebook

page, the ECC Board voted to terminate GrahanD@rember29, 2010.This time,Graham’s

request to file a grievance was denied.

On February 16, 201Z;rahambrought suit against the ECC, her supervisors and co
workers? the City of Hopkinsville, Christian Countgnd ECC board membefs&Graham seeks
compensatory and punitive damages for alleged violations of Title VII ofithieRights Act of
1964 (“Title VII") (42 U.S.C. § 2000et seq), the Kentucky Civil Rights Act (“KCRA") (K.R.S.

§ 344.010et seq), 42 U.S.C. § 1983 (“§ 1983"), and 42 U.S.C. § 1985 (“§ 1985"). Graham also
advancesstate law claims for retaliation, wrongful termination, breach of contnatemntional
infliction of emotional distress, defamation, criminal malfeasance, and the driasification

of business reaeds. Graham hasincevoluntarily dismissed both the City of Hopkinsville and
Christian County. In its September 28, 2012, Memorandum Opinion and Order, thisalSourt
granted Sheriff Leavell’'s Motion toiBmiss Graham’s claims against him for the fadsifion of
business records (Count VI) and malfeasance (Count X). The remaining Defendam®vew

for summary judgment on Grahamm&mainingclaimsagainst them

! Specifically, Graham has filed suit against ECC Director Judy Toonsssstant Director Joann
Cowherd, an@upervisos Toni Majors, Sarah Drennan, Kathee Delaney, and Charis Ford.

% Graham lists as defendants: Hopkinsville Police Chief Guy Howie, Shanfiieavell, Fagan Pace,
and Chris Patterson, both in their individual and official capacifeseanbers of the ECC Board.
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STANDARD

Summary judgment is appropriate where “the movant shows that there is no genuine
dispute as to any material fact and the movant is entitled to judgment as a matter BéthvR.

Civ. P. 56(a). In determining whether summary judgment is appropriate, a cotiresulge all
ambiguities and draw all reasonable mefeces against the moving par§ee Matsushita Elec.
Indus. Co., Ltd. v. Zenith Radio Corg75 U.S. 574, 587 (1986).

“[N]ot every issue of fact or conflicting inference presents augee issue of material
fact.” Street v. J. C. Bradford & C0886 F.2d 1472, 1477 (6th Cir. 1989). The test is whether
the party bearing the burden of proof has presented a jury question as to each eldreardse.
Hartsel v. Keys87 F.3d 795, 799 (6th Cir. 1996). The plaintiff must present more than a mere
scintilla of evidence in support of his position; the plaintiff must present evidence on which the
trier of fact could reasonably find for the plaint®ee id(citing Anderson v. Liberty Lobby, Inc.

477 U.S. 242, 252 (1986)). Mere speculation will not suffice to tlefeaotion for summary
judgment:“the mere existence of a colorable factual dispute will not defeat a properlytagopo
motion for summary judgment. A genuine dispute between the parties on an issueriafl mate
fact must exist to render summary gmaent inappropriate Monette v. Elec. Data Sys. Cqarp0

F.3d 1173, 1177 (6th Cir. 1996), abrogated on other groundiewig v. Humboldt Acquisition

Corp., Inc, 681 F.3d 312 (6th Cir. 2012).
DISCUSSION

Count |: Discrimination on the Basis of Race

Grahamasserts claims for racial discrimination under both Title &id the KCRA.

Because “the general purpose of the [KCRA] is to provide a means for implemeithingtiae



state the policies embodied in Title VII,” federal courts may look to fétinaunder Title VII

in construing the KCRAWathen v. Gen. Elec. Cd.15 F.3d 400, 403 n.5 (6th Cir. 1997).
A.  Individual Defendants’

The Individual Defendants have moved for summary judgment on Graham'’s racial
discrimination claim, noting that they may not be held personally liable uitder itle VII or
the KCRA because they are not Graham’s “employér.at 405. Graham concedes this point.

Therefore, the Individual Defendants’ Motibis granted in this respect.
B. ECC

Because the Court has granted summary judgment for the Individual Defendants, the
foregoing analysis applies solely to the EQ@le VII makes it unlawful for an entpyer “to . . .
discharge any individual, or otherwise to discriminate against any individtlak@gpect to his
compensation, terms, conditions, or privileges of employment, because of such indiviace|
color, religion, sex, or national origin.” 42.S.C. § 2000&2(a)(1).In a Title VIl action, the
burden is on the plaintiff to establish a prima facie case of discrimindicDonnell Douglas
Corp. v. Green411 U.S. 792, 802 (1973).

A plaintiff may prove her case through direct or circumstantigidemce of
discrimination.Talley v. Bravo Pitino RestLtd, 61 F.3d 1241, 1246 (6th Cit995);Henry v.
Ohio Dept of Mental Retardation & Developmental Disabilitié$2 F.Supp.2d 794, 799 (S.D.
Ohio 2000). No direct evidence of discriminatiexists in the present case. “In the absence of

direct evidence . . Title VII claims are subject to the familiar burdshifting framework set

% The Court uses the term “Individual Defendants” to encompass both the iadlisidployees at the
ECC and the ECC board members.

* Although Sheriff Livy Leavell roves separately from the otheefendants sued in their individual
capacities, thislisposition applies with equal weight$teriff Leavell.
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forth in McDonnell. . . as subsequently modified Fexas Department of Community &fE v.
Burdine [450 U.S.248 (1981)]' Risch v. Royal Oak Police Dep381 F.3d 383, 390 (6th Cir.
2009). UndeMcDonnell after the plaintiff has established a prima facie case of discrimination,
the burden then shifts to the employer “to articulate some legitimate, nondmstonyi reason”

for the adverse employment action. 411 U.S. at 802. If the employer demonstratesesistima r
the burden shifts back to the plaintiff to show that the stated reason is pndteott for unlawful
discrimination.Id. at 804. The burden gfersuasion remains with the plaintiff at all timBssch

581 F.3d at 391 (citinBurding 450 U.S. at 253).

To establish a prima facie caskdiscrimination aplaintiff must demonstratdatshe (1)
is a member of a protected class, (2) was qualifiedhfarjob, (3) suffered an adverse
employment action, and (4) was treated differently than similarly situateeprotected
employeesSeeg e.g, White v. Baxter Healthcare Cor®p33 F.3d 381, 391 (6th Ci2008).The
plaintiff must at least establish an inference of discriminatidn(citing Burding 450 U.S. at
253).

The ECC first argues that Grahdmas not demonstrated that she is a member of a
protected classin other words,that she hasat proven she is Hispanic. In support ofsth
argument, the ECC notes that, altho@tahamconsiders herself Mexicashewas born in the
United States, has never resided in Mexico, and listed her race as white on an emiploym
application.However, the ECC also adds that “plaintiff has not produced any proof that the
individuals she is accusing of discriminating against her because of her ethaatitgllyknew
her ethnicity which seems to address causation more than whether Graham is HBpeaise
Graham’s discrimination claims can be otherwise disposed of, the Court declimds on this

issue.



Graham’s claim for race discrimination fails because the ECC has articulated non
discriminatory reasons for her termination and Graham has not prostextpiSpecifically, the
ECC contends that Graham was fired because she could not get along withwloekers and
supervisors, failed to abide by ECC policies, and arrived late for work threewimie she was
on probationln responseGGraham contendfie ECC'’s proffered reasons are pretéxworder to
establish pretext “the plaintiff must produce sufficient evidence from whiehjuty may
reasonably reject the employer's explanatidvidnzer v. Diamond Shamrock Chems.,@8.

F.3d 1078, 1083 (6th €i1994) (citingGaworski v. ITT Commercial FirCorp, 17 F.3d 1104,

1109 (8th Cir.1994)),overruled on other grounds I8eiger v. Tower Autp579 F .3d 614 (6th

Cir. 2009). The plaintiff must show “(1) that the proffered reasons had no basis in fact, (2) that
the proffered reasons did not actually motivate [the action], or (3) that they weffeciast to
motivate [the action]” in order to establish pretdst.at 1084 (quotingMcNabola v. Chicago
Transit Auth, 10 F.3d 501, 513 (7th Cirl993). Graham admits that the events cited as
justification for her termination occurred, and focuses on the role such events played in her
termination.

Graham firstargues thashe was neveaipproached abotihe offensegor which she was
ultimately terminatecand the reasons for her second termination were “of dubious severity.”
This, Graham contends, “suggests that theem@ination was in fact a pretext for other reasons.”
Over several pages, Graham’s response takes issue with the reasons dgrahdar'sultimate
termination, arguing that they are “inadequate to justify a cause.” Howevaha@'s
disagreement with the ECC'’s decision to terminate her and her subjasiisfethat her offenses
were ‘of dubious severity without more,are insufficient to Isow pretext. As this Court has

previously noted:



It is not enough to simply show that the employer’'s decision was wrong or
mistaken.See Boze v. Geklec. Co, 2009 WL 2485394, *§W.D. Ky. Aug. 11,
2009). The issue before the Court is whether the empkykecision was an
illegally discriminatory one, not whether the employer made the best decision to
discipline or terminate a plaintjfor even whether the employer’'s decision was
reasonableStein v. Nat’' City Bank 942 F.2d 1062, 1065 (6th Cit991) (“It is

not the function of courts to judge the wisdom of particular business policies. . .
McDonald v. Union Camp Corp898 F.2d 1155, 1162 (6th Cit990). Thus,
without more, Plaintiffs argument that Defendant lacked cause to terminate him
is legally insuficient to show that Defendast’ legitimate, nondiscriminatory
reason for terminating Plaintiff's employment was a pretext for retaliaBes.
generally Manzer 29 F.3d at 1084 (“just cause’ arguments .must not be
allowed to creep imtan employment discrimination lawsuit.”).

Todd v. Unilever United States, In@011 WL 6206111, *¢W.D. Ky. Dec. 14, 2011), appeal
dismissed (Apr. 5, 2012)Like the plaintiff in Todd Graham has failed to offer additional
evidence thatvould suggest #n ECC’s motivesvere discriminatory.

Graham makes two final attempts to support her contention that her termination was
based on discriminatory animus. First, she points out that an administrative lawfqudge
Kentucky Unemployment Insuranammmissiondetermined that Graham’s tardiness was an
insufficient basis for termination. However, “fith Kentucky state and federal courts have held
that a Kentucky Uemployment Insurance Commissisn'decision awarding a plaintiff
unemployment benefits does rtrdve issugreclusiveeffect upon Title VII claims.1d. at *5
(collecting cases) (internal quotation marks omitted). As the Sixth Chrasinhoted, “turning an
unemployment hearing into a forum for thorough exploration of such issues would thefeat
purpose of providing fast, cheap resolution of unemployment claifisks v. Floyd Cnty. Bd.
of Educ, 99 F. App’x 603, 605 (6th Cir. 2004). Graham’s second argument points to racially
insensitive remarks made by her-workers and supervisors. Howey¢hough Graham was
present and overheard suemarks, none were directed at her specificaiyaham points to
Charis Ford’s “Eat a Mexican” joke to Joann Cowherd, noting that beshageHispanic “it is

understandable that she was greatly offended.” Howavie, VIl was “not designed to purge
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the workplace of vulgarity Black v. Zaring Homes, Incl104 F.3d 822, 827 (6th Cir. 1997), and
although such incidents may demonstrate itontyt and a lack of professionalism, the Court
fails to see how these isolated incidents demonstrate that Graham’s conéiotslipg her
termination or her termination itself were in any way related to her Hispamaigth Thus,
Defendants are entitledd summary judgment on Graham'’s Title VII claim for discrimination on

the basis of race.

[. Count |1: Sexual Har assment

Count Il of Graham’s amended complaint asserts claims under both Title Vlihand t
KCRA?® for sexual harassmerhrough a hostile work envbnment. Again, the Individual
Defendants note that they may not be held personally liable under eithevITitlethe KCRA
because they are not Graham’s “employ&vathen 115 F.3d at 405, which Graham again
concedes. Therefore, the Individual Defertdaklotionis granted in this respect as well, and the
Court addresses Graham’s claim onlytgsertairs to the ECC.

Sexual harassment that creates a hostile work environment violates the iprohibit
against gender discrimination in the conditions or privileges of employment. 42 U.S.C. § 2000e
2(a)(1). To make out grima faciecase of sex discrimination based on allegations of a hostile
work environmenta plaintiff must show that (13heis a member of a protected class; B¢
was subject to unwelcome harassment; (3) Hheassment was based on Ilsex; (4) the
harassment created a hostile work environment; and (5) the employer failed tedsdeable
care to prevent and correct any harassing behavickers v. FairfieldMed. Ctr,, 453 F.3d 757,

762 (6th Cir.2006).A hostile work environment exists “[w]hen the workplace is permeated with

® The Kentucky Supreme Court has adopted the federal framework for integpeetiostile work
environmentlaim under the KCRAAmMmerman v. Bd. of Educ. of Nicholas Cr#9. S.\W.3d 793, 797
98 (Ky. 2000).
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discriminatory intimidation, ridicule and insult that is sufficiently severe or gargdo aler the
conditions of the victinse employmat and create an abusive working environmeHgiris v.
Forklift Sys., Inc.510 U.S. 17, 21 (1993). To be sufficiently “severe or pervasive,” (1) the
conduct must benoughto create an environment that a reasonable person would find hostile or
abusiveand (2) a plaintiff must subjectively regard the environment as ablgiv@ourts look

to the following factors to determine whether an objectihelstilework environmenexists: the
frequency of the discriminatory conduct; its severity; whether iphgsically threatening,
humiliating, or a mere offensive utterance; and whether it unrellyongerferes with an
employee$ work performanceSlayton v. Ohio Dep’t of Youth Serv806 F.3d 669, 6789 (6th

Cir. 2000)(citing Morris v. Oldham Cntyfriscd Ct., 201 F.3d 784, 789-90 (6th Cir. 2000)).

The Court finds that Graham has failed to meet the objective “severe or pefvasi
standard for a hostile work environmerraham contendshat sexual harassment was
“pervasive” at the ECC. In support of that statement, Graham cites tdratiserves as a sort of
table of contents offier affidavit submitted in response to Defendants’ motions. This table of
contents indicates that thirte@aragraphs in GrahamlkXb7paragraph affidavit address sexual
harassment. The relevant portions recount jokes involving—aérost all of which were
overheard by, and not directed at, Grakaamd a number of inappropriate comments by fellow
dispatcher, Milke Deluga® including the disturbing incident involving the use of the term “blood
hole.” (SeeEx. 4 11 8, 100, 103, 106, 109, 111, 113, & 133, DM 3Zraham also notes that
“deputies and officers would come in and get mini massages on their should¢obex on
their upper leg or on their head and rfeddut does not contend that she was asked to participate
in the massagegld. {1 73) Graham recounts two events (aside from overhearing Ford’s joke

involving Mexican food) in which she was the subjetcsexual harassment. First, she learned

® Graham has not named Deluga as a defendant.
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from a fellow dispatcher that Supervisor Noel and another dispatcher were spr@admgr
that Graham had attended a strip club with officers and stripped for them on @dd|e38.)
Fellow employees asked Graham whether the rumor was true, which embarnadsad.(Ed.)
Second, after Graham came into work while off duty wearing a “denim shirt-simd,t an
unnamed dispatcher commented that her “shirt [sic] was so short you could seéghfdrerdnd
curlies and that no one knew why [Graham] had to ‘come in dressed like a slat.f (70.)
Graham did not hear this remark at the time but was “told later.”

Even when taken as true, these instances do not amount to a pervasive course of
discriminatory conductFirst, although sekased comments and conduct need not be aimed at
Grahamto constitute actionable harassment, the fact téat were directed atGrahamis
somewhat indicative of their lack of severi§lack 104 F.3dat 826. “Although the verbal
comments were offensive and inappropriate, anddberd suggests that defendargmployees
did not always conduct themselves in a pssfonal manner, Title VIl wa0t designed to
purge the workplace of vulgarity.’ld. (quotingBaskerville v. Culliga Int'l Co., 50 F.3d 428,
430 (7th Cir. 1995))Secondly, the incidents in which Graham was directly involved were
infrequent and, although inappropriate, do not rise to such a level that they créduistlea
environment.See Johnson v. RumsfeRB8 Fed App’x 105, 108 (6th Cir2007) (quoting
Faragher v. City of Boca Ratprb24 U.S. 775, 788 (1998)hoting that “[s]imple teasing,
offhrand comments, and isolated inands (unless extremely seriowk) not amount to hostile
work environment.”)(internalquotation marks omittediClark v. United Parcel Serv., Inc400
F.3d 341, 351 (6th Cir2005) (three alleged instances of discrimination insufficient to rise to
level of pervasive discriminatory condudBor these reasons, the Court finds that Grahas h

failed to establish a hostile work environment and summary judgment on this issreaisted.
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1. Count |11: Retaliation

Count Il of Graham’s amended complaint alleges that the Defendants acted iowiolati
of Ky. Rev. Stat. § 344.28@he KCRA's antiretaliation provision.This Court has previously
held that, unlike Title VII, Ky. Rev. Stat. § 344.280 allows claims against individuabiper
See e.g, Adams v. United Parcel Sen2006 WL 1687699, *3 (W.D. Ky. Jun. 19, 2006).
Otherwise, courts interpret the KCRA consistent with relevant fedassd lawSee Brooks v.
Lexington-Fayette Urban Cnty. Hous. Auth32 S.W.3d 790, 802 (Ky. 2004).

To establish a claim for retaliatio@rahammust show that (1) she engaged in attivi
protected by Title VII or the KCRA; (2) this exercise of protectedhtsigwas known to
Defendants; (3) Defendants thereafter took a materially adverse emptogoteEm against
Graham or shewas subjected to severe or pervasive retaliatory harasssnangupervisor; and
(4) there was a causal connection between the protected activity and thes aaplsyment
action or harassmentohnson v. Univ. of Cincinna215 F.3d 561, 578 (6th Cir. 2000) (citations
omitted).

Defendants first argue that Gramacannot show she was engaged in protected activity.
“Under Title VII, an employee igprotectedagainst employer retaliation for opposing any
practice that the employee reasonably believes to be a violatidntlefVIl.” Id. at 579.
“Opposing” conductprotectedby Title VII includes “complaining to anyone” “about alleged
discrimination against oneself or otherkl” at 579, 580Defendants argue that Grahanerely
complained of procedural and safety breaches of protocol and personality somfircherco-
workers and supervisors, which does not qualify as “protected acti@tgham argues that the
personality conflicts of whiclshecomplained “may” have been “brought upon in part by her

Hispanic ethnicity” or the fact that she “was not a lesbian as several of herisofzewerée
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Thus, she arguesher complaintsabout personality conflicts were essentially complaints of
discrimination. First, Graham offers no support ther allegations, and the Court can find none
in the record. Seconadny claimunder Title VII or the KCRAbasedon Graham’s heterosexual
orientation is not actionable.See Vickers453 F.3dat 762 (Title VII) and Roberson v.
Brightpoint Servs.LLC, 2008 WL 793636, *4 (W.D. Ky. Mar. 24, 2008) (KCRA). Finally, even
if Graham’s compliats about Ford’'s Mexican food joke and her meetings with Sheriff Leavell
could be construed as protected activities, these events took place before héermitnation,

and Graham does not point to any other protected activities in which she enfjagdtera
reinstatement.

Even if Graham could satisfy her prima facie burden, however, Defendants would still be
entitled to summary judgment because, as discussed above, Graham has net panyid
evidence that the ECC'’s justification for her terminatisnpretext. Graham argues that the
reasons are pretext for retaliation because Sarah Drennan, who complainddeabante policy
violations, is still employed with the EC@ecause Drennan is “unmistakably white” and
Graham is “unmistakably Hispanic,” Graham arguesghatvas terminated in retaliation for her
complaints because she was Hispanic. This argument is merely a reformofa&aham’s race
discrimination claim, which the Court has already found lacks merit. Furtherrhere&;durt
disagreeghat there is no material difference between Drennan and Graham other than their
ethnicities. Graham has pointed to no evidence that Drennan, a supervisor, had the same
disciplinary issues that Graham had. Thus, the women are not similarly situatednhateaial
respects.

Defendants are entitled to summary judgment on Graham'’s retali¢dion
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V. CountlV:42U.5.C. 81983

Count IV of Graham’s Amendeda@hplaint incorporates her Title VIl claims and seeks
remedy under 42 U.S.®& 1983. The Sixth Circuit has held, “Title VII provides the exclusive
remedy when the onl§ 1983 cause of action is based on a violation of Title \DBY v. Wayne
Cnty. Bd. of Auditors749 F.2d 1199, 1204 (6th Cir. 1984). Howeuegy recognizes “an
employee may sue her public employer under both Title VII and § 1983 when the § 1983
violation rests on a claim of infringement of rights guaranteed by the Cormstitud. at 1205.

In her response, Graham does not specifically mention any federally protigtiednr
which her8 1983claim is predicated, and does not directly respond to Defendants’ argument
underDay. Though it is unclear, Graham perhaps attempts to implicate her equal protection
rights under the Fourteenth Amendment with a passing reference to discriminatioe masis
of race. However, the Court has already determined that Graham has not showmeany ra
discrimination on the part of Defendants. Thus, Defendants are entitled to sumdggmgnt on

Graham’s§ 1983claim.

V. Count V: Wrongful Termination, Denial of Due Process, and Breach of Contract

Count V of Graham’s Amended Complaint alleges efiendant’s decision to terminate
Graham was in violation of her employment agreement with the ECC and violated @he EC
Employment Manual. Graham also argues that the Board denied her due process by disallowing

her to file a grievance following her second termination.

A. Wrongful Termination / Breach of Contract

Kentucky is atwill employment state meaning that an employer can dischaaye

employee for any reaspmcluding a morally indefensible on@rzyb v. Evans/00 S.W.2d 399,
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400 (Ky. 1985). “Absent a clear statement not to terminate without cause, the assusitat

the parties intended to enter into an ordinary employméatiaeship, terminable at the will of
either party.”"McNutt v. Mediplex of KyInc., 836 F.Supp. 419, 421 (W.DKy. 1993)(citing
Shah v. Am. Synthetic Rubber Cofh5 S.W.2d 489, 492 (KyL983)). The employer must state
its clear intention to modify the -atill relationship into a foicause relationshigdines v. Elf
Atochem N. Am., Inc813 F. Supp. 550 (W.IKy. 1993);Noel v. Elk Brand Mfg.53 S.W.3d 95,

99 (Ky. Ct. App. 2000).There & no support for Graham’s argument that her employment was
not terminable at will. Her employment application noted that, if hired, she would bendlh at
employee and that her statsay not be changed by any written document or by conduct unless
such tange isspecifically acknowledgedn writing by an authorized executive of this
organization.” (Graham’s Application for Employment, 4, DN 3%efphasis added).

Graham offers two arguments to the contrary, neither of which are grounded ioditte re
or relevant case law. Firsthrough a series of hypothetical questions that, frankly, nhake
arguments difficult to understan@rahamargues the ECC’s employee manual ensured that her
termination “was governed by a set of rules, and as long as she played bykbsdeer job was
safe when she isic] terminated for cau$¢” However, he Kentucky Supreme Couras stated
that an employeés atwill status isunchanged by an employee handbook when the employee
handbook has a disclaimer statithgt it is not a contractNoel 53 S.W.3dat 98-99; Nork v.
Fetter Printing Co,. 738 S.W.2d 824, 8287 (Ky. Ct. App. 1987). See alswathen 115 F.3dat
407-08 (“Under Kentucky law, a cleatisclaimer defeats an employsebreach of contract
claim”). Here, the ECC’s Employee @&iual specifically states, in bold lettering:hese policies
are not an employment contract. Unless a statute indicates otherwiseyraemg at the ECC is

atwill . . . [T]he only way the ECC may modify -atill employment wouldbe to execute a
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written contract signed by the employee and an ECC official authorizemhtiact on behalf of
the ECC.” (DN 358.) Second, Graham contends that her reinstatement letter constitutes a
written contract modifying hewstatus as an atill employee to that of a “probationary
employee.” As a “probationary employee,” Graham contends, she was no longewiin at
employee. However, there is nothing in the letter reinstating Graham that tsugigesvas no
longer an awill employee. The letter ohicates that Graham would be reinstated to her previous
position and that her probationary status would be extended for an additional six rioNths.
36-7.) Graham notes that the letter never indicates that she isvah emnployee or specifically
restoes her to the status of-aill employee. Rather than bolster her argument, the letter's
failure to mention awill status does the opposite, as Kentucky law requires a clear statement of
the intention to modify the awill relationship” Finally, Graham’sargument that, by extending
her probation period by six months, the ECC was contracting tdhghaglditional protections is
nonsensical and completely misconstrues the function of a probation period.

For the above reasons, summary judgment is warrameGraham’s claim under a

breach of contract theory.
B. Due Process

Also under Count V ofher Amended ComplaintGrahamalleges that ECC Board
members denied her due process rights of appedkblning to accepa grievance following
her second terminatiohe Fourteenth Amendment protects citizens from state deprivation of
life, liberty, or property without due process of law. U.S. Const. amend. XIV.d&dtproperty
interests do not emanate from the Constitution, but rather are “created and defexestibg

rules or understandings that stem from an independent source such as stdd.lafvRegents

" Moreover, ECC policy required that any modification tevikstatus bespecifically acknowledgeid
writing.
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v. Roth 408 U.S. 564, 5771972). When a litigant asserts a governmental official has violated
his procedural due process rights, a court employs astsyp analysis to measure the claim:
determine if the litigant possessed a legitimate property interest and then atsgrodeduss
were necessary to protect the inter&stgfield v. Akron Metro. Hous. Autl389 F.3d 555, 565
(6th Cir. 2004) (citingJohnstonFaylor v. Gannon907 F.2d 1577, 1581 (6th Cit990)). If
Graham did not have a property interest in her position, she is not entitled to -al®ppvation
processCurby v. Archon216 F.3d 549, 553 (6th Cir. 2000) (citihgke Mich. Coll. Fed'n of
Teachers v. Lake Mich. Cmty. Cp818 F.2d 1091, 1094 (6th Cir. 1975)).

Kentucky lawcontrols the nature of the employment relationship between Plaintiff and
the Parks Departmerfiee Bishop v. Wopd26 U.S. 341, 3441976).Again, in the absence of a
clear and specific agreement to the contrary, employment for an indefinitel pértime is
terminable at will by either partyshah 655 S.W.2dat 491 “An at-will employee is subject to
dismissal at any time and without cause; consequently,-aill @mployee cannot effectively
claim a protectable property interest in his or her j&@ailey v. Floyd @ty. Bd. of Educ. 106
F.3d 135, 141 (6th Cir. 1997).

Graham argues that, because the Employee Manual contains a grievance @ribadur
she was allowed to utilize after her first termination, she had a protectaplertyrinterest in
filing a grievance after her secotefmination. Although it outlines a grievance procedure, the
Manual also indicates the policies therein are intended to provide “guidance” emtigdot
personnel problems arfdre not an employment contract. Unless a statute indicates otherwise,
employmentat the ECC is awill.” (DN 35-8.) The Manual, while setting in place a grievance
process, specifically disavows its status as a contract, stating that it nreratlep guidelines.

Therefore, as there is no evidence of a clear and specific agreentieatdontrary, the Court
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finds that, as an atill employee, Graham had no protectable property interest in her
employment at ECC. Therefore, her procedural due process claim fails as a miatterSee

Bailey, 106 F.3d at 141.
VI. Count VI: Falsification of Business Records

Next, Grahamalleges aclaim for “Falsification of Business Records” based on
Defendants’ allegedtiolations ofstate criminal statufeKy. Rev. Sat 8 517.050As this Court
noted in a previous opinion, civil remedies for violationstaftecriminal statutes are generally
available in Kentucky through K Rev. Stat § 446.070, which provides, “A person injured by
the violation of any statute may recover from the offender such damages as heedusyai
reason of the violation, although a penalty or forfeiture is imposed for such anglaiine
Kentucky Court of Appeals has recently noted that this statute was enactedify common
law negligence per s&parks v. Henser2012 WL 5463877, *8 (Ky. Ct. App. Nov. 9, 2018).
other words 8 446.070gives a right of actiori'only to persons suffering an injury as a direct and
proximate resulfof a violation]; and then only for such damages as they may actually sustain.
Stringer v. WalMart Stores, Ing.151 S.W.3d 781, 800 (Ky. 2004urthermore, “[it follows
that if the defendant was not in the class of persons whose conduct was intended to leel regulat
by the statute, the defendant could not violate the statute and KRS 446.070 simply would not
apply” Davidson v. Am. Freightway$id., 25 S.W.3d 94, 100 (Ky. 2000).

The Court was unable to find a single case whetewat applied® 517.050 in the manner

that Graham requests the Court apply it HeEven assuming Kentucky courts would allow

® K.R.S § 517.050 has been held to give rise to a wrongful discharge whénme an empyee is
discharged for refusing to falsify business records in violaifaie statute.See NeHealth Mgmt, Inc.

v. Cotton 56 S.W.3d 440, 447 (Ky. Ct. App. 2001). Howeverahamdoes allege she was asked to
falsify records and subsequently discharged; rather, she seeks to recover daniagiendants’ alleged
falsification of documents in her personnel file. (Pl.'s Am. Compl.DI,7.)

20



maintaining such a cause of actisere Grahamhasnot pointed to anyacts thatwould support

a claimunder§ 517.050° First, it is unclear that a performance writp in an employee’s
personnel file wouldjualify asa “business record” under the statute, definedaay Writing or
article keptor maintained by an enterprise for the purpose of evidencing or reflecting its
condition or activity’ SeeKy. Rev. Stat§ 517.010(2). Second, other than her bare allegations,
Graham points to no evidence from which a reasonable jury could conmhides in her
personnel file were made with the intent to defraud, as required under the statudééor&her

Defendants are entitled to summary judgmenGoaham’sclaim based on § 517.050.

VII. Count VII: Intentional Infliction of Emotional Distress

In Count VII, Graham contends the Defendanéstions constitute outrage under
Kentucky law. A prima facie case of intentional infliction of emotional distresgutrage,
requires that a plaintiff glw: (1) that the wrongdoer’s conduct was intentional or reckless; (2)
that the conduct was outrageous and intolerable and offends against the generalgd accept
standards of decency and morality; (3) a causal connection between the wrangooguct and
the emotional distress; and (4) that the emotionaladistivas sever Stringer, 151 S.W.3dat

788 (citingHumana of Ky., Inc. v. Sejtz96 S.W.2d 1, 3 (Ky. 1990)).

% In full, § 517.050 states:
A person iguilty of falsifying business records when, with intent to defraud, he:

(a) Makes or causes a false entry to be made in the business records of anegrgerpris

(b) Alters, erases, obliterates, deletes, removes or destroys a true entry in teesbusin
records of an enterprise; or

(c) Omits to make a true entry in the business records of an enterpriséaiioni of a
duty to do so which he knows to be imposed upon him by law or by the nature of
position; or

(d) Prevents the making of a true entrycauses the omission thereof in the business
records of an enterprise.
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Courts have “set a high threshold for outrage claings,”and under Kentucky law, “a
claim for the tort of outrage requires the plaintiff to prove conduct which is ‘sagagus in
character, and so extreme in degree, as to go beyond all possible bounds of decency, and to be
regarded as atrocious, and utterly intddean a civilized community.”Seitz 796 S.W.2d at 3
(quoting Restatement (Second) of Torts § 46(1) cmt. d (1965)). For example, Keobuctsy
have found nothing to support a claim of outrage where the defendant:

(1) refused to pay medical expenses arising out of an eohjuworker’s

compensation claim(2) wrongfully converted thelaintiff’ s property in a manner

that breached the peace; (3) negligently allowed his vehicle to leave the road and

struck and killed a child; (4) committed “reprehensible” fraud during divorce

proceedings by converting funds belonging to his spouse ®rb#nefit of

defendant and his adulterous partner; (5) wrongfully terminated the plaintiff; (6)

displayed a lack of compassion, patience, and taste by ordering plaintiff, who was

hysterical over the fact that she had just delivered a stillborn child indsgital

room, to “shut up” and then informing her that the stillborn child would be

“disposed of in the hospital”; (7) erected a billboard referencing defesdant’

status as a convicted child molester; @@pngfully garnished plaintif6 wages

pursuant to a forged agreement; and (9) impregnated plamiifie.

Stringer, 151 S.W.3d at 7904 (internal citations omitted).

“It is for the court to decide whether the conduct complained of can reasonably be
regarded to be so extreme and outrageous as tatpeoovery.”Goebel v. Arneft259 S.W.3d
489, 493 (Ky. CtApp. 2007) (citingWhittington v. Whittington766 S.W.2d 73 (KyCt. App.
1989)). The Court looks to “the conduct of the offender rather than the subject of the conduct.”
Stringer, 151 S.W.3d at 788 (quotinBurgess v. Taylor44 S.W.3d 806, 809 (KyCt. App.
2001)).

Grahamdoesnot describe the facts necessary to allow this claim of outrage to continue.
Though some defendants’ behavior here is certainly reproachful, it does not satisightbar

for outrage established by Kentucky courts. Thus, Defendants are entitledrtasy judgment

on Graham’s outrage claim.
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VIIlI. Count VIII: Defamation

Graham assertdefamation claims against Hopkinsville Police Chief Guy Howie and
Sheriff Livy Leavell for statements they made to a local newspaper fotlovdraham’s
termination. Howie argues, and Graham concedes, that Graham’s claim agairfsi s
December 29, 2@, statement is barred by the relevant statute of limitatesKy. Rev. Stat.

§ 413.140(1)(d). Thus, the Court only need evaluate Graham’s claim against Sheeff.Lea

In Kentucky, in order to state a claim for defamatiargaintiff must show thatl) a
defamatory statement wasade; 2) of or concerning the plaintiff; 3) which was published to a
third party; and 4) which caused injury to thlaintiff’ s reputationColumbia Sussex Corp., Inc.

v. Hay, 627 S.W.2d 270, 273 (KyCt. App. 1981). A defamatory statement is measured by
looking at the publication as a whole to gauge the effect on the average Assdutbgry. Hustler,
Magazine, InG.802 F.2d 856, 858 (6th Cit986). Harm to one’s reputation is presumed if the
publication is defamatory per se, meaning “the words in their essenceemdigbtexpose the
plaintiff to public hatred, ridicule, contempt or disgrace, or to induce an evil opinion ohhim i
the minds of righthinking people and to deprive him of their friendship, intercourse and
sodgety.” Courier Journal v. Noble65 S.W.2d 703Ky. 1933); Columbia Sussex Corp627
S.W.2d at 274CMI, Inc. v. Intoximeters, Inc918 F.Supp. 1068, 1083 (W.CKy. 1995).
However, “written or printed publications, which are false and tend to injureirorfes
reputation or to expose him to public hatred, contempt, scorn, obloquy, or shame, are libelous per
se.” Courier Journalat 703. In the absence of defamation per se and libel per se, the party must
prove injury through extrinsic facts or explicat@iycumstances. David A. Elder, Kentucky Tort

Law: Defamation and the Right of Privacy, 8§ 1.06 at 37 (1983).

23



Graham takes issue with Sheriff Leavell’s March 7, 2012, statement to aéaespaper
that Graham was “terminated with cause for creatihgstile environment” and that “Graham’s
claims that he ignored her reports of policy violations were an absolutédid.36-9.) Through
her response affidavit, Graham says she was “embarrassed and felt attached d[sic] an
vulnerable”, but does not note yawther effects of Leavell's statement. (DN-523 Leavell
argues that his statements, made in response to a local newspaper’s igqudiygea lawsuit in
which he was named as a defendant, are privileged. Kentucky law recognizes theniRestat
(Secondl of Torts§ 594, which provides that:

An occasion makes a publication conditionally privileged if the circumstances

induce a correct or reasonable belief that

(a) there is information that affects a sufficiently important interest of the

publisher, and

(b) the recipients knowledge of the defamatory matter will be of service in the

lawful protection of the interest.

Seel3 Ky. Prac. Tort Law § 15:14quoting 8§ 594)As the Tenth Circuit has noted, “[tlhe
principle set out in § 594 simply means that one whose reputation is under attackriuid the
defend himself Lee v. Calhoun948 F.2d 1162, 1166 (10th Cir. 1991) (holding that comments
were conditionally privileged where the publishing defendant was responding to arieporte
inquiry into the circuratances of claims made in lawsuit pending against him).

Like the defendant irLeg Sheriff Leavell was “entitled to provide information that
affected his important interest in his own reputatidd.”By placing the circumstances of her
termination in cotroversy, Graham cannot complain when Leavell responds to the allegations
against him, especially in light of the abbreviated and vague statement atassiief. Hall v.

Kan. Comm’n on Veteran&ffairs, 2012 WL 1194331, *5 (D. Kan. Apr. 9, 2012) (holglia

defendant’s statements about the plaintiff's mental health was condifigmafleged where it

was specifically in controversy in the lawsuit pending against the defendanp®yem).
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BecausePlaintiff offers no support fother conclusory allegation that Leavell abused the
privilege, the Court holds that Sheriff Leavell’'s statements were privileged summary

judgment isvarranted on Graham’s defamation claim.

IX. Count X: Malfeasance®®

Graham concedes that her claim in Courgh$uld be dismissed. Thus, the Defendants

are entitled to summary judgment on Graham’s malfeasance claim.

X. Count XI: Employment Discrimination

Count XI asserts an employment discrimination claim solely against the City of
Hopkinsville. BecauseGraham has vduntarily dismissed the City of Hopkinsville as a

defendant, (DN 51), this claim is no longer viable.

Xl.  Count XII: 42U.S.C. §1985

Defendants argue that Graham'’s claim alleging an unlawful conspirdey4thU.S.C. §
1985is subsumed within her Title VII claims. Because Graham concedes this peir@purt

finds summary judgment is warranted on this claim as well.

XI1. Count XlII: Punitive Damages

Because none of Graham’s underlying claims have survived summary judgment, she is

not entitled to punitive damages.

° Graham’s Amended Complaint does not contain Count IX.

25



CONCLUSION

Defendants have moved for summary judgment on Plaintiff's remaining claonshe-
foregoing reasons, Defendants’ Motions for Summary Judgment on all remaguiisgs of

action asserted by Plaintiff are GRANTED. An appropriate order shadl.issu

May 15, 2013

CC: Counsel %’W & W

Thomas B. Russell, Senior Judge
United States District Court
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