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UNITED STATESDISTRICT COURT
WESTERN DISTRICT OF KENTUCKY
PADUCAH DIVISION
CIVIL ACTION NO. 5:12-CV-00125-JHM-LLK
PRINCIPAL LIFE INSURANCE COMPANY PLAINTIFF
V.

DOCTORSVISION CENTERI,PLLC
and KENNETH B. GROGAN DEFENDANTS

M EMORANDUM OPINION AND ORDER

Thismatte isbeforethe Courionthe Motionto Dismiss of Defendar Doctors Vision Center
I, PLLC [DN 19]. Fully briefed this matter is ripe for decision. For the following reasons, the
motion iSDENIED.

| . BACKGROUND

This case arise: from the denia of Dr. Kennett Grocan’s claim for disability insurance
benefit:unde apolicy issuetby Principa Life. On Decembe 12,2009 Dr. Grogan ar owneland
employe of Doctor: Vision Cente (“DVC”), submittecar applicatiot for the subjec policy. The
policy was to be ownec by DVC. Undel the policy’s terms Principal Life was to pay benefits to
DVC if Dr. Grogar becam disablec The policy was subjec to various conditions exclusions and
definitions.

OnDecembe7,2011 Dr. Grogar submitte(a claimfor disability benefit:to Principa Life.
Principa Life deniecthis claimin a Marct 1, 201z letter statin¢in pertinen parithai “Dr. Grogan
is not Disablec unde the terms of the policy” since “he is claiminc Disability for a medical
conditior that is specifically excluded by the policy.” (Mar. 1, 2012 Letter [DN 19-5] 3.) In the
letter Principa Life alsc state(thaiit hac “yet to make a determinatio regardin(the validity of the

policy” ancthaiit was “reviewing Dr. Grogan’«claimto determiniif there were misrepresentations
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or omissions in the application” that might affect his eligibility for covereld. at 1.)

Thereaftel DVC sough ar additiona explanatioi for the denia of the claim. In ar April 9,
201z letter Principa Life reiterateithe basi: for the denial Additionally, Principa Life explained:

Dr. Grogan has additional coverage in force with Northwest Mutual. We were

informed in writing, thai Dr. Grogar hac a prior claim . . . with therr . . . whichwas

paic for the period of May 25, 2010 to January 25, 2011. Upon further inquiry we

were informec thai the claim starte« Februar 24, 201( anc benefit: begai aftei the

completior of the 91 day Eliminatior Period This show: that Dr. Grogan had an

active claim of disability with Northwes Mutual on Marct 25, 2010 which is the

date he signed Part D and the Amendment and Acceptance form of the policy.
(Apr. 9,201z Lettel [DN 19-5]9.) DVC then requested an appeéthe denial. Initially, Principal
Life promised a response within thirty dayshkn asked for an extension through August 24, 2012.

After receiving the extension, Principal Lééirmed its denial on August 24, 2012, advising
DVC that it “would not have issudtle policy on Grogan if it had known . . . that [he] was disabled
and not actively working when he and D\&ned and submitted the Disability Insurance
Application Part D . . . on or about Mar2g, 2010.” (Aug. 24, 2012 LetteDN 19-5] 4.) Principal
Life also advised DVC of its decision to filecavil action for the rescission of the subject policy
and, alternatively, for a declination of Dr. Grogan’s claim for benefitsa{6l) Principal Life filed
a complaint in this Court that same day, argAst 24, 2012, seeking rescission of the policy and/or
a judicial declaration that the policy is vad initio.

More than three months later, on November 30, 2012, Dr. Grogan filed suit in the

McCracken Circuit Court against DVC and its tather members. This complaint asserts claims

relating to DVC'’s internal affairsin its counterclaims, DVC seekanong other things, to hold Dr.

! Specifically, Dr. Grogan asserts that DVC andvimmbers: (1) failed tperform its obligations

and duties under an Operating Agreement and Blygrngement, resulting in a breach of contract;

(2) breached their fiduciary duties to Dr. Grogan; (3) converted Dr. Grogan’s interest in the
company; and (4) interfered with Dr. Grogahusiness relationshig&€ompl. [DN 19-2] 1 34-56.)
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Grogan liable to it “if it is proven. . that Grogan made fraudul@ntmaterial misrepresentations
in connection with his application for the K&erson Replacement Insnce Coverage . . . .”
(Answer & Countercls. [DN 19-3] 1 21.) Latem December 11, 2012, DVC filed an action in the
McCracken Circuit Court again#is insurance agency and agent, which were affiliated with
Principal Life. In this complaint, DVC asserts claimkated to their roles in procuring the Principal
Life policy. (Compl. [DN 19-4].) DVQhen filed this motion to dismiss, asking the Court to decline
to exercise jurisdiction over this declaratory judgment action.
I1. DisCUssION

As an initial matter, the Court must determine the extent to which it has discretion whether
to exercise jurisdiction over the claims made in¢hse. DVC considers the claims here to be solely
for declaratory relief. The federal Declaratory Judgment Act provides in relevant part:

In a case of actual controversy withinjisisdiction, . . . any court of the United

States, upon the filing of an appropriate pleadmngydeclare the rights and other

legal relations of any interested party seeking such declaration, whether or not

further relief is or could be sought.

28 U.S.C. § 2201(a) (emphasis added). By its terms, then, the exercise of jurisdiction under the

Declaratory Judgment Act is not mandatoriguBiinous Cas. Corp.v.J & L Lumber Co., |1&73

F.3d 807, 812 (6th Cir. 2004) (citing BrillhaB16 U.S. at 494); Traveleindem. Co. v. Bowling

Green Prof’l Assocs495 F.3d 266, 271 (6th Cir. 2007). “In determining the propriety of entertaining

a declaratory judgment action, competing state and federal interests weigh in the balance, with
courts particularly reluctant to entertain fedeleclaratory judgment actions premised on diversity

jurisdiction in the face of a previously-filed sgatourt action.” Adrian Energy Assocs. v. Mich. Pub.

Serv. Comm’'n481 F.3d 414, 422 (6th Cir. 2007). Absteniases involving proceedings in state

court are often referred to as involving the Wilnillhart doctrine, named after the two primary




Supreme Court cases on the subject. Wjlsdrb U.S. at 289-90 (holdingatha court acted within
its bounds in staying a declaratory judgment action where parallel state proceedings were
underway); Brillhart316 U.S. at 494-95 (setting a standardliscretion when state proceedings
are pending).

Principal Life, on the other hand, insists ttie# Court has no discretion under the Wilton
Brillhart doctrine because the claims here are notysfidedeclaratory relief, but instead, include
a claim for rescission. If the Cdus to consider abstention, Principal Life asks it to apply the more

stringent standard in_Colorado River Water Conservation Dist. v. United ,<State4).S. 800

(1976). In_Colorado Rivethe Supreme Court held that district courts have a “virtually unflagging

obligation . . . to exercise the jurisdiction givhem” unless there is “parallel” litigation pending
in state court and the proposed litigation in fatleourt would be duplicative or unwise. 424 U.S.

at 817-18; seBates v. Van Buren Tpl122 Fed. App’x 803, 806 (6th Cir. 2004); Gottfried v. Med.

Planning Servs., Inc142 F.3d 326, 329 (6th Cir. 1998he general rule is that “the pendency of an

action in the state court is no bar to proceedings concetinitngame matter in the Federal Court
having jurisdiction . . . .” Colo. Riverd24 U.S. at 817.

In Count | of its complaint, entitled “Rescissiamd/or Declaration dRights,” Principal Life
asserts that it “is entitled to rescind the policy antid a judicial declation and/or judgment that
the policy is voidab initio.” (Compl. [DN 1] 1 25.) DVC assts that reported Kentucky decisions

treat rescission claims as declaratory judgment actionse sg@rogressive N. Ins. Co. v. Corder

15 S.W.3d 381, 382 (Ky. 2000) (noting that an insurance company “filed a declaratory judgment
action . . . seeking a declaratiomtlfthe insured’s] motorcycl@surance policy ‘is rescinded and

null and voidab initio™); Nat'l Ins. Ass’n v. Peach926 S.W.2d 859, 860 (Ky. App. 1996) (noting




that an insurance corapy brought an “action for a declaration of rights,” contending “that the
policy was void from its inception”).
Principal Life, by contrast, argues that an actiwmescission is not an action for declaratory

relief and should not be treated as one.G@&t Emps. Ins. Co. v. Dizpll33 F.3d 1220, 1225 (9th

Cir. 1998) (“Indeed, when other claims are joingth an action for declaratory relief (e.g., bad
faith, breach of contract, breachfmfuciary duty, rescission, or claims for other monetary relief),
the district court should not, as a general rule, remand or decline to entertain the claim for
declaratory relief.”). According to Principal Lifeecause it seeks both a declaratory judgment and
rescission, the Court should proceed with a dedaratory judgment abstention analysis. See

Harding v. Apartment Inv. & Mgmt. Co2011 WL 211528, at *3 (W.D. Ky. Jan. 20, 2011) (noting

that when the “declaratory relief is intertwined wathleast some of [theanhtiff's] other claims,”

district courts should apply the Colorado Rifactors for all of the plaintiff's claims).

The Sixth Circuit has never spoken directlytba issue of which standard applies when a
plaintiff seeks both a rescission and declaratoryfrdllee Circuits take different approaches on this
issue. There are arguably three lines of prece@srg.approach, taken by the Ninth Circuit, is to

apply the Colorado Rivestandard when the coercive claicas exist independently of requests for

declaratory relief. Se&nited Nat'l Ins. Co. v. R&D Latex Corp242 F.3d 1102, 1112 (9th Cir.

2001). A second approach, taken by the Fiftincuit, is to find that the WiltaiBrillhart

discretionary standard is per se supplanted by Colorado Riwen an action includes both

declaratory and non-frivolous coercive claims. 8e#ly Inv., Inc. v. Cont’| Common Corp315

F.3d 494, 497 n.4 (5th Cir. 2002). A third approaeken by courts in the Third, Seventh, and

Eleventh Circuits “look][] to the ‘heart of the action’ to determine if the standard of Witttmat



of Colorado Riveshould apply.” SeHl T Indus., Inc. v. Pac. Emp’rs Ins. C427 F. Supp. 2d 552,

556 (E.D. Pa. 2006).
After studying these precedents, this Court findsttie “heart of the action” test is the most
appropriate and the most readily reconcilable with applicable legal principles. As Judge Steele noted

in Lexington Ins. Co. v. Rolison

In Wilton, the unanimous Supreme Court explained that declaratory judgment
actions are fundamentally different thandinary civil actions because of the
discretion imbued in district courts by Congress in deciding whether and when to
avail themselves of this “remedial arrowtire district court’s quiver.” Thus, “[ijn

the declaratory judgment context, the normal principle that federal courts should
adjudicate claims within their jurisdictionglds to considerations of practicality and
wise judicial administration.” To eradi@athat discretion simply because a coercive
claim has been tacked onto what is, at@ie, a declaratory judgment action would

be to jettison those same considerations of practicality and wise judicial
administration, to exalt form over substance, to marginalize Wiltord to
undermine the statutory scheme established by Congress.

434 F. Supp. 2d 1228, 1237 (S.D. Ala. 2006) (internal citations omitted). Indeed, in the Court’s
opinion, the “heart of the action”lriis preferable. The rule prartes flexibility, allowing district
courts to treat different cases differently based on their fundamental character.

In the present case, the Court concludes thah#eat of the action” is declaratory in nature.
Plaintiff's rescission claim is closely intertwihevith the declaratory judgment claim, with both
claims hinging on the proper interpretation ofshéject insurance policy. Accordingly, the Court

concludes that the discretionary standard of Wiktnd_Brillhartapplies?

2The Court recognizes that in Harding v. Apartment Inv. & Mgmt, Qudge Heyburn noted that
the Sixth Circuit has previously “turned to a ndeclaratory judgment abstention analysis in a case
with declaratory and other claims when ‘[t]he oiai. . . for which declaratory relief [was] requested
and those for which injunctive relief [was] requesbktare so closely intertwined that judicial
economy counsels against dismissing the claimsgdoliaratory relief while adjudicating the claims
for injunctive relief.” 2011 WL 211528, at *3 (\. Ky. Jan. 20, 2011) (quoting Adrian Energy
Assocs, 481 F.3d at 422). However, the Court finds that in Adrian Energy As#oeSixth Circuit
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The Sixth Circuit has instructed district coudsxamine five factors to determine whether

abstention is appropriate under Wiltmd Brillhart Bituminous 373 F.3d at 813. These factors are:

(1) whether the judgment would settle the controversy;

(2) whether the declaratory judgment action would serve a useful purpose in
clarifying the legal relations at issue;

(3) whether the declaratory remedy bising used merely for the purpose of
“procedural fencing” or “to provide an arena for a race for res judicata”;

(4) whether the use of a declaratory @ctivould increase the friction between our
federal and state courts and improperly encroach on state jurisdiction; and

(5) whether there is an alternative remedy that is better or more effective.

Id. (citing Scottsdale Ins. Co. v. Roum@#1il F.3d 964, 968 (6th Cir. 2000) (citations omitted)).

Factors 1 and 2: Settlement of Controversy and Clarification of Legal Relations
In the context of lawsuits by insurance companies to determine policy coverage obligations,

most courts consider the first and the second factors togethescB8esdale Ins. Co. v. Flowers

513 F.3d 546, 557 (6th Cir. 2008) (noting that “it is almost always the case that if a declaratory
judgment will settle the controversy, then it will ¢cfgithe legal relations in issue”). However, as

the parties have discovered, there is a split witenSixth Circuit regarding each factor. One line

of cases suggests that the declaratory judg@eiin must settle the entire controversy that is

ongoing in state court and clarify the legal relationship between all the partidsa8elers Indem.

Co. v. Bowling Green Prof’l Assogs195 F.3d 266, 271 (6th Cir. 20Qhplding that the failure to

resolve the controversy or clarify the legal relathip between all the parties in the underlying state
case weighed against exercising jurisdiction). Anoline of cases suggedtsat the declaratory
judgment need only settle the controversy and clarify the relations between those involved in the

declaratory judgment action. SBerthland Ins. Co. v. Stewart Title Guar. C&827 F.3d 448, 454

did not directly address the issue presented in this case.
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(6th Cir. 2003) (holding that the first factor mgked in favor of accepting jurisdiction because the
declaratory judgment would settle the insurance coverage issue between the parties).

The Sixth Circuit recognized thagpparent conflict in Flowersoting that “[t]he difference

between these lines of cases appears to rest @othpeting policy considerations of consolidating
litigation into one court versus permitting a partyd&giermine its legal digations as quickly as
possible.” 513 F.3d at 555. The Courrhwent on to present an alternative explanation, stating that
“the contrary results in these cases might alsexipéained by their different factual scenarigs.” Id.
Specifically, where the Sixth Circuit required threethratory action to resolve the entire controversy
and clarify the legal relations between all partileere were factual disputes regarding the insured

that would have to be resolvedire declaratory judgment action. Se}, Bituminous Cas. Corp.

373 F.3d at 813 (recognizing a dispaseto whether the injured party was the insured’s employee).
In each of the cases where 8igth Circuit reached the opposdenclusion, such factual disputes

did not exist, Seee.qg, Northland Ins. C9.327 F.3d at 454.

Some federal courts are not persuaded by these Flewgemnations, finding that the Sixth

Circuit has essentially adopted contrary, irreconcilable positionse@gd&srange Mut. Cas. Co.

v. Safeco Ins. Co. of Am565 F. Supp. 2d 779, 787 (E.D. Ky. 2008). The Court shares many of

these courts’ concerns. However, there are fadigahctions between the lines of cases that post-

Flowers courts have found important. Seeg, Auto Owners Ins. Co. v. Aldridge2009 WL

4782115 at *2—-3 (E.D. Ky. Dec. 7, 200%herefore, this Court joins those cases in concluding that
where the district court in the declaratory judgment action will only have to decide purely legal
guestions or engage in fact-finding that does not affect the parties in the underlying action, the

declaratory action need only settle the controvemshctarify the legal relations between the parties



in the district court.
Here, there are three actions at issue, eaaihich asserts distinct claims and seeks distinct
remediesFirst,in the federa action Principa Life seek arescissio of the subjecinsuranc policy
or, alternatively adeclaratioithal Dr. Grogan’«claim for benefit<is noi coverecunde thai policy.
Seconcin Dr. Grogan’sstateaction the focusis onwhethe DVC breache its Operatin(or Buyout
Agreement:ancwhethe DVC’s member breache theit fiduciary dutiesto Dr. Grogan converted
his interes in the company or interferecwith his busines relationships Third, DVC'’s stat¢ action
center onwhethe itsinsuranc agenc'ancagenwere negligen or fraudulenin sellinc the subject
policy. A close analysi: of DVC'’s actior reveal: that it focuses on whether it can shift liability to
the insuranc agenc' anc agen shoulc it be founc liable to Principa Life. Notably neithe the
validity of the subject policy nor its application to Dr. Grogan is at issue in either state®action.
DVC argues that if it were to exercise jurigaha in this case, the Court would be required
to engage in fact-finding that would afféloe underlying actions. As an example, Dargue that
the Courtwouldhavetoengag in fact-findinc to determiniwhethe the insuranc agenc'ancagent
wha solc the subjec policy to DVC were negligen or fraudulent which is atissu¢in DVC'’s state
action As anothe example DVC argue thaithe Courrmight be requirecto engag in fact-finding

astowhethe Dr. Grogat is “disabled’ unde the policy, which would impac the determinatio of

® With respect to Dr. Grogan’s action, the Couresdhat in its counterclaims, DVC seeks to hold

Dr. Grogan liable to it “if it is proven . . that Grogan made fraudulent or material
misrepresentations in connection with his application for the Key Person Replacement Insurance
Coverage . ...” (Answer & Countercls. [DN 19Y821.) However, this seems to suggest that the

validity and application of the insurance policy to Dr. Grogan will be decided in the federal action.
With respect to DVC’s action, DVC asserts that its damages include the policy’s rescission;
however, DVC does not seek any determinatiornttiegpolicy was actually rescinded. (Compl. [DN
19-4] 11 27, 30, 33.)



whethe the Operating Agreement was breached in Dr. Grogan’s state action. In support of its

position, DVC relies on Motorists Mutual Insurance Co. v. Thacker Memoria),dn8.F. Supp.

2d 802, 807 (E.D. Ky. 2010). In that eathe Court declined to exercise jurisdiction after observing:
MSM, the agency that sold the insurapodicy at issue to # Thackers, is not a
party to this action, though it is an integpalrt of the conflict and its interests are
inextricably intertwined with the issubgfore the court. Resolving any portion of
this conflict without MSM as a party the action would be unfair and inefficient,
cutting against the exercise of jurisdiction. To decide the [insurance] issues this
Court must determine questions of fact about MSM’s representations . . . .
Id. However, as Principal Life correctly highlights, DVC's reliance on this case is misplaced.
The Court finds that the different circumstanctthe underlying lawsuits justify a different

conclusion here. As an initial matter, the Courbmuzes that this case bears some similarity to

Motorists Mutual as the agency that sold the subject pasicyot a party to this action and is a party

to DVC'’s state action. However, this case is different from Motorists Motualssential points.

First, Principal Life is not a party in the state action, and in Motorists Mukgestate action named

both the selling agent and policy provider as defendants. Second, Principal Life’s federal complaint

asks for a declaration regarding liability. In Motorists Muthalwever, the Court relied on the fact

that the federal complaint did not seek declaretiregarding liability. Third, Principal Life’s claim

was filed before the state actions, and in Motorists Muthh@linsurance company’s claim was filed

after the state actions. lak 807—08. The Court thus finds Motorists Muinapplicable to this case.

The main issue to be decided by this Couwhethe the subjec insuranc policy is void
due to any materia misrepresentions made by DVC and Dr. Grogan during the application

process The Court finds that in decialj this issue, it likgl will not disturb the resolution of the

* The Court note: thal it would only have to determiniwhethe Dr. Grogat is “disabled’ unde the
subjec policy if it first determine thai the insuranc ppolicy is notvoid. It also notes that there is no
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state-court issues. After analyzing the pleadingsaiefing in this case, thCourt finds that it will
not need to make any factual findings regardirggrthture or scope of misrepresentations by the
insurance company and agent, &sthmisrepresentations are not makéo the question of whether
the policy is void. Indeed, while evidence that certwelight in DVC'’s state action might work to
shift liability for any misrepresentations DVC madéhe application process, this liability-shifting
will not somehow make the underlying policy validhié Court finds it tdve void. Accordingly, the
Court finds that this declaratoagction will settle the parties’ controversy and clarify their issues.
The first two factors weigh in favor of exercising jurisdiction.

Factor 3: Procedural Fencing and Res Judicata

“The third factor is meant to preclude jurisebn for ‘declaratory plaintiffs who file their
suits mere days or weeks before the coercivefdeitidy a ‘natural plainff’ and who seem to have
done so for the purpose of acgngia favorable forum.” Flower$13 F.3d at 558 (citing AmSouth
Bank v. Dale 386 F.3d 763, 788 (6th Cir. 2004)). The SixthcGit has held that it is “reluctant to
impute an improper motive to a plaintiff where #exno evidence of such in the record.1idthis
case as ar initial matter the Couri note«that bott state¢ action: were filed more thar three months
afteithisfedera actior wascommence(Thisis nolar abstentio castwhere the stateactionswere
previoush filed, nor is it a cast where the state actions were filed mere days or weeks after the
federaaction Thus it initially seem thai the third favor weighs agains abstentio anc in favor of

exercisingurisdiction Se¢Barber-Greer Co.v. Blaw-KnoxCo.,23€F.2c 774 77€(6thCir. 1957)

indication in the record that this determioatiwould impact Dr. Grogan’s state action. In Dr.
Grogan’s complaint, he asserts that the QpegaAgreement provides that DVC shall purchase a
member’s interest in the company in the everihat member’s death or disability. (Compl. [DN
19-2] 1 11.) However, there is no additional assertion indicating that this provision depends on the
insurance policy’s definitions and exclusions related to the term “disabled.”
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(noting that cases which are filed first generally take priority over subsequently-filed suits).
The Courimus addres DVC’s argumer thai Principa Life engage in procedure fencing.
“Procedure fencing exist¢ wher a party in filing a declarator actior accomplishe somethin(that

the party coulc notdcthrougt removal.’ Cas Indem Exch v. High Croft Enters.Inc., 714F. Supp.

1190 119 (S.D Fla. 1989) (citingEiremen’s Ins. Co. v. Ril¢, 322 F. Supp. 349, 3 (W.D. Ky.

1971)) Accordin¢ to DVC, Principa Life hasaccomplishe “backdoo removal’ in this castsince
it racecto file in federa courtanc mademisrepresentatiol to do so DVC highlights that wher it
requeste ar appec of Principa Life’s denial Principa Life promisetarespons within thirty days.
Then Principa Life aske«for ar extensioluntil Augus 24,2012 Thereaftelon Augus 24,2012,
Principal Life both affirmed its denial and aded DVC of its decision to file a civil actioA
complain wa:s filed thar sam«day DVC contend thai thest facts show ar improper motive and

favor abstentior Se¢ Zide Spor Shog of Ohio. Inc.v. Ed TobergttAssocs Inc., 2001WL 897452,

ai*4 (6th Cir. July 31,2001 (finding bac faith wher declarator plaintiffs requeste ar extension
to respond to a settlement demand and filed suit one day before the extension’s expiration).
However the Couri finds thai severe othei facts sugges thai Principa Life did nol engage
in procedure fencing First, it is cleai thai Principa Life did noi gair a tactica advantag by filing
this federa action as the sam¢law will be applied regardless of whether this ac is litigatec in
state or federa court Seconc thereis nc evidencithai this federa court provideta geographically

more convenier place for Principa Life thar state court Cf. Forc Motor Co. v. U.S. Dep't of

Homelan(Sec, 200€ WL 2457521 ai1*8 (E.D. Mich. Aug. 23,2006 (notinc thaithe geographical

conveniince of a certain forum may be relevantpo@edural fencing determination). Third, unlike

the plaintiffs in Zide Spor Shoy, Principa Life did not suggest that settteent was possible or
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represer thai the partie: might negotiite. Further, Principal Life did not file suit prior to the
extension’ expiration The Couri finds thai thest facts indicate thai Principa Life did not havean
imprope motive Accordingly the Couri finds thaiif DVC'’s procedure fencin¢ argumer causes
the third factor to weigh in favor of abstention at all, it does so only slightly.

Factor 4: Increase of Friction and Improper Encroachment

As to the fourth factor, the 8h Circuit has held that counsust analyze three additional
sub-factors when determining whether an exemigarisdiction would increase friction between
the federal and state courts. These factors are:

(1) whether the underlying factual issues are important to an informed resolution of

the case;

(2) whether the state trial court is in dtbeposition to evaluate those factual issues

than is the federal court; and

(3) whether there is a close nexus betwbemnderlying factual and legal issues and

state law and/or public policy, or whethederal common or statutory law dictates

a resolution of the declaratory judgment action.

Bituminous Cas. Corp373 F.3d at 81415 (citing Scottsdale Ins. Co. v. Rouph F.3d 964,

968 (6th Cir. 2000)). The Court considers each sub-factor in turn.

Importance of Underlying Factubdsues to Resolution of Ca3ée Court finds that the first
sub-factor weighs in favor @xercising jurisdiction, as the caage question is not dependent on
the outcome of a factual inquinyade in the underlying state actions. As discussed above, the issue
to be decided in this action whethe the subjec insuranc policy is void. In makin¢ a
determinatio onthisissuethe Courifindswill not neecto make anyfactua findings regardin(the
nature or scopt of misrepresentatiol by the insuranc compan' anc agent Any factual findings
made by this Courtwill not conflict with thos¢ made by the stat¢ courts becaus there are different

issue: to be decided The first sub-factor weighs agairedbstention and in favor of exercising
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jurisdiction.

State Court’s Position to Evaluate Factual Issués Court also finds that the second sub-
factor weighs in favor of exercising jurisdiction. As to this factor, the question is whether the
Kentucky courts are in a better position to evaluate the factual issudbetfaderal court. They
are not. Again, there is little overlap, if any, beém the factual issues presented in the Kentucky
actions and this declaratory judgment action, and the state courts are not in a better position to
address the issues presented. Importantly, the insurance company is not a party to the state court
action and neither the validity of the insurance policy nor the scope of insurance coverage is before

the state courts. S&eottsdale Ins. Co?11 F.3d at 560 (noting thaeteecond sub-factor “appears

to have less force when the sti@e is clear and when the state court is not considering the issues”
and further noting that “when an insurance company is not a party to the state court action, and
neither the scope of insurance coverage nor the obligation to defend is before the state court . . . a
decision by the district court on these isswesild not offend principles of comity”).

Close Nexus between Issues and State Law and Rafityrespect to the third sub-factor,
the Court finds that it does weigh against exang jurisdiction. The interpretation of insurance
contracts is a “question]] of state law with winithe Kentucky state courts are more familiar and,
therefore, better able to resolve.” Bituminp883 F.3d at 815. Thus, these close nexus between
the underlying legal issues and state policy and this sub-factor weighs against exercising jurisdiction.
Nevertheless, this does not mean that the Courtatnssain from hearing the matter. After all, “not
all issues of insurance contract interpretationlicape such fundamental state policies that federal
courts are unfit to consider them.” Flowebd 3 F.3d at 561. The Court thus finds that while the

third sub-factor weighs againsetexercise of jurisdiction, thioes not mandate dismissal of the
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case. The overall effect of the three sub-factansl taus the overall effect of the fourth factor)
supports the Court’s exercise of jurisdiction.

Factor 5: Alternative Remedy

Finally, the Court must consider the fifth factwhether there is an alternative remedy that
would be better or more effective. As is almaistays the case, there are alternative remedies. For
example, Kentucky provides a declaration of rights procedureK$e8. § 418.040. The Court
finds, however, that the facts do sofggest that a state forum woblelbetter or more effective for
this declaratory judgment action. This case deéls the rescission of a contract for insurance or
a declaration that the contract is void, neitbfewhich is a novel issue of Kentucky law. Because
Kentucky law “provides clear guidance as to tremhetion of the legal issue presented, it cannot be
said that the district court [is] a cleamyferior forum to solve the issue.” IBurther, because DVC
did not join Principal Life as a parto its state suit, Principal Life@ould be forced to either file a
new action in state court or move for leave torivgae in the existing stasetion if the Court would
dismiss this action. Accordingly, dismissal would piaivide Principal Life with a superior remedy.
The fifth factor supports the Court’s exercise of jurisdiction.

Balance of Factordn all, the Court finds that the balance of these factors weighs against
abstention. Accordingly, the ColWENIES DVC’s motion to dismiss.

[11. CONCLUSION
For the reasons set forth abovE) SHEREBY ORDERED thatthe Motion to Dismiss of

Defendant Doctors Vision Cestl, PLLC [DN 19] isDENIED.

cc: counsel of record Joseph H. McKinley; Jr., Chief Judge
United States Distr april 15, 2013
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