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WPKVGF"UVCVGU"FKUVTKEV"EQWTV"

YGUVGTP"FKUVTKEV"QH"MGPVWEM["

RCFWECJ"FKXKUKQP"

EKXKN"CEVKQP"PQ0"7<34/EX/22385/VDT/NNM"

"

FCXKF"ITKHHKP.""" """"""""""""""" """"""" " " """"""""" " """"""""Rnckpvkhh."

x0"

EJCTNGU"C0"LQPGU."et al.."" " """" " " """"""""""""""Fghgpfcpvu0"

OGOQTCPFWO"QRKPKQP"CPF"QTFGT"

Vjku" ocvvgt" eqogu" dghqtg" vjg" Eqwtv" qp" c" Oqvkqp" hqt" Uwooct{" Lwfiogpv" hkngf" d{"

Fghgpfcpvu"Ejctngu"C0" Lqpgu."EC"Lqpgu"Ocpcigogpv"Itqwr" *ÐELOÑ+."Inqdcn"Dqqm"Tgugnngtu."

NNE" *ÐInqdcn"DqqmÑ+." cpf"Vgejpqnqi{"Cuuqekcvgu."NNE" *ÐVCKÑ+" *eqnngevkxgn{." ÐFghgpfcpvuÑ+0"

]T0" 3;20_" Rnckpvkhh" Fcxkf" Itkhhkp" tgurqpfgf0" ]T0" 3;90_" Kp" jku" tgurqpug." Itkhhkp" cvvcejgf" vjg"

fgenctcvkqpu"qh"Mgpp{"Jqqxgt."Okejcgn"Yjkvg."Fcp"Hquvgt."Octm"Yjkvcmgt."cpf"Fcxkf"Itkhhkp"

cpf"c"ogoqtcpfwo"cvvtkdwvgf" vq"O{ngu"OceFqpcnf0" ]T0"3;9."Gz0"3/80_" "Fghgpfcpvu"tgrnkgf." kp"

yjkej"Fghgpfcpvu"tgswguvgf"vjg"Eqwtv"uvtkmg"vjg"chhkfcxkvu"]T0"4230_"Rnckpvkhh"hkngf"c"tgurqpug"]T0"

432_."cpf"Fghgpfcpvu"tgrnkgf0"]T0"4330_"Hwnn{"dtkghgf."vjg"ocvvgt"ku"pqy"tkrg"hqt"cflwfkecvkqp0""

Hqt" vjg" tgcuqpu" uvcvgf" jgtgkp." vjg"Eqwtv"yknn" pqv" uvtkmg" vjg" fgenctcvkqpu" qh"Jqqxgt." ]T0"

3;9/4_."Yjkvg." ]T0" 3;9/" 5_." cpf" Hquvgt." ]T0" 3;9/" 7_0" Vjg" Eqwtv"yknn" tgqrgp" fkueqxgt{" hqt" vjg"

pcttqy" rwtrqug" qh" rgtokvvkpi" Lqpgu" vq" vcmg" Jqqxgt."Yjkvg" cpf" HquvgtÓu" fgrqukvkqpu" kh" jg" uq"

ejqqugu0" " Dgecwug" vjg" Eqwtv" yknn" tgqrgp" fkueqxgt{." vjg" FghgpfcpvuÓ" Oqvkqp" hqt" Uwooct{"
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Lwfiogpv"ku"FGPKGF"ykvj"ngcxg"vq"tghkng0"Hqt"vjg"tgcuqpu"uvcvgf"jgtgkp."vjg"uvcvgf"rqtvkqpu"qh"

vjg"tgockpkpi"chhkfcxkvu"qh"Fcxkf"Itkhhkp."]T0"3;9/3_."cpf"Octm"Yjkvcmgt."]T0"3;9/6_."yknn"pqv"dg"

eqpukfgtgf" d{" vjg" Eqwtv" cv" vjku" vkog0" Ncuvn{." vjg" kphqtocvkqp" eqpvckpgf" kp" OceFqpcnfÓu"

ogoqtcpfwo."]T0"3;9/8_."ku"koocvgtkcn"vq"tguqnxkpi"FghgpfcpvuÓ"oqvkqp"hqt"uwooct{"lwfiogpv."

vjgtghqtg."FghgpfcpvuÓ"tgswguv"vq"uvtkmg"vjg"ogoqtcpfwo"ku"oqqv0""

DCEMITQWPF"

" Vjg" kpuvcpv" nkvkicvkqp" ku" vjg" ncvguv" rtqfwev" qh" vjg" uqwtgf" dwukpguu" tgncvkqpujkr"

dgvyggp"Ejctngu"C0" Lqpgu" cpf"Fcxkf"Itkhhkp0" " Kp"yc{" qh" dcemitqwpf." Lqpgu" ku" c" dwukpguuocp"

htqo"Owttc{."Mgpvwem{"yjq"jcu" urgpv"jku" ectggt" kp" vjg"gfwecvkqp." vgejpqnqi{." cpf" tgcn" guvcvg"

dwukpguu0""]T0"382"cv"4."̨̨"5Î6"*LqpguÓ"Chhkfcxkv+0_""Jg"hktuv"ogv"Itkhhkp."c"ygcnvj{"eqvvqp"hctogt"

htqo"Jgngpc."Ctmcpucu." cv" vjg" Rgcdqf{"Jqvgn" kp"Ogorjku." Vgppguugg" kp" Hgdtwct{" 422:0" " ]T0"

369/3"cv"454Î55"*LqpguÓ"Fgrqukvkqp"K+="T0"374/3"cv":."44Î45"*ItkhhkpÓu"Fgrqukvkqp"K+0_" "Itkhhkp"

ogpvkqpgf"jg"ycu" nqqmkpi"hqt"pgy"kpxguvogpv"qrrqtvwpkvkgu."cpf"Lqpgu"jcf"lwuv" vjg" vjkpi0" " ]T0"

382"cv"4."̨":0_"

Lqpgu"fguetkdgf"vyq"qh"jku"eqorcpkguÏKpvgitcvgf"Eqorwvgt"Uqnwvkqpu."Kpe0"*ÐKEUÑ+"cpf"

Ecdnkpi"Eqpegrvu."Kpe0"*ÐEcdnkpi"EqpegrvuÑ+Ïcu"qpg"uwej"kpxguvogpv"qrrqtvwpkv{0""]T0"382"cv"4."

̨":="T0"3;9/3"cv"5."̨"5"*ItkhhkpÓu"Chhkfcxkv+0_""KEU"cpf"Ecdnkpi"Eqpegrvu"ygtg"eqorcpkgu"yjqug"

dwukpguu"ycu"dcugf"qp"rgthqtokpi"eqpvtcevu"wpfgt"c"hgfgtcn"uwdukf{"rtqitco"mpqyp"cu"ÐgTcvg0Ñ""

]T0"3;9/3"cv"5."̨"50_" "Wpfgt"vjg"gTcvg"rtqitco."vjg"hgfgtcn"iqxgtpogpv"hqqvgf"oquv"qh" vjg"dknn"

yjgp" uejqqn" fkuvtkevu" eqpvtcevgf" ykvj" vjktf/rctv{" xgpfqtu" vq" rtqxkfg" kphqtocvkqp" vgejpqnqi{"

kphtcuvtwevwtg"cpf"ugtxkegu0" "]T0"3;9/3"cv"5."̨"50_" "Itkhhkp"gzrtguugf"kpvgtguv"kp"vjku"xgpvwtg."]T0"

382"cv"4."̨":_."cpf"uwdugswgpvn{"rwtejcugf"c"qpg/jcnh" kpvgtguv" kp"Ecdnkpi"Eqpegrvu"cpf" kp" KEU"
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htqo"vjktf/rctvkgu0""]T0"3;9/3"cv"5."̨"5="T0"382"cv"5."̨";="T0"374/3"cv"49Î530_""Lqpgu"tgvckpgf"vjg"

tgockpkpi"jcnh0""]T0"3;9/3"cv"5."̨"5="T0"382"cv"5."̨";0_"

Uqqp"chvgt"Itkhhkp"ceswktgf"cp" kpvgtguv" kp" KEU"cpf"Ecdnkpi"Eqpegrvu." Lqpgu"crrtqcejgf"

Itkhhkp"ykvj" c" ugeqpf" kpxguvogpv"qrrqtvwpkv{Ïvjku" vkog" kp" vjg" eqnngig" vgzvdqqm" kpfwuvt{0" " ]T0"

382"cv"4."̨":0_""Cickp."Itkhhkp"gzrtguugf"kpvgtguv."cpf"vqigvjgt"jg"cpf"Lqpgu"rwtejcugf"UG"Dqqm"

Eqorcp{."NNE"*ÐUG"DqqmÑ+0""]T0"382"cv"5."̨"33="T0"3;9/3"cv"6."̨"8="see also T0"382/4"*UG"Dqqm"

Qrgtcvkpi"Citggogpv+0_""UG"Dqqm"ycu"c"Ðnqpi/uvcpfkpi"vgzvdqqm"yjqngucngtÑ"dcugf"kp"Owttc{."

Mgpvwem{"ykvj" Ðguvcdnkujgf" ewuvqogt" tgncvkqpujkru" cpf" fkuvtkdwvkqp" ejcppgnu0Ñ" ]T0" 382" cv" 5." ̨"

350_""Qpg"{gct"ncvgt."vjg"igpvngogp"gzrcpfgf"kpvq"vjg"vgzvdqqm"tgpvcn"octmgv"cu"ygnn0""]T0"382"cv"

6Î7." ̨" 380_" " Vq" vjcv" gpf." Itkhhkp" cpf" Lqpgu" hqtogf" Eqnngig" Dqqm" Tgpvcn" Eqorcp{." NNE"

*ÐEqnngig"Dqqm"TgpvcnÑ+0" "]T0"382"cv"6Î7."̨"38="T0"374/3"cv"52Î53="see also T0"382/6"*Eqnngig"

Dqqm"Tgpvcn"Eqorcp{"Qrgtcvkpi"Citggogpv+0_"

Qxgt" vjg" pgzv" vyq" qt" vjtgg" {gctu." Itkhhkp" cpf" Lqpgu" ecttkgf" qp" vjgug" *cpf" qvjgt+"

dwukpguugu" vqigvjgt0" " Gcej" cttcpigogpv" ycu" tqwijn{" vjg" ucog0" " Vjg" vyq" citggf" vq" urnkv"

qypgtujkr"qp"cp"gswcn"dcuku0" " ]T0"376/4"cv"4."̨"4"*ItkhhkpÓu"Fgenctcvkqp+="T0"382"cv"5."̨"34="T0"

374/3"cv"52Î530_""Lqpgu"cuuwogf"tgurqpukdknkv{"hqt"vjg"fc{/vq/fc{"ocpcigogpv"qh"vjg"dwukpguugu."

cpf"Itkhhkp" citggf" vq" rtqxkfg" vjg" pgeguuct{" hkpcpekcn" uwrrqtv0" " ]T0" 376/4" cv" 4." ̨" 4" *ItkhhkpÓu"

Fgenctcvkqp+="T0"382"cv"5."̨"34="T0"374/3"cv"52Î530_"""

Lqpgu" ocpcigf" vjgug" lqkpvn{/qypgf" eqorcpkgu" vjtqwij" vjg" EC" Lqpgu" Ocpcigogpv"

Itqwr."NNE"*Ðvjg"Lqpgu"Ocpcigogpv"ItqwrÑ+0""]SeeT0"382"cv"4."7."̨̨"8."390_""Ykvj"tgurgev"vq"

UG"Dqqm"cpf"Eqnngig"Dqqm"Tgpvcn."cv"ngcuv."vjg"igpvngogp"tgfwegf"vjg"cttcpigogpv"vq"ytkvkpi0""

]SeeT0" 382/5" *Ocpcigogpv" Citggogpv" ykvj" Eqnngig" Dqqm" Tgpvcn" Eqorcp{+0_" " Wpfgt" vjg"

ocpcigogpv" citggogpv." vjg" Lqpgu"Ocpcigogpv"Itqwr"rtqxkfgf" Ðceeqwpvkpi." dcpmkpi." jwocp"
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tguqwtegu."eqorwvgt"cpf"ngicn"ugtxkeguÑ"hqt"vjg"lqkpvn{/qypgf"eqorcpkgu0""]T0"382"cv"7."̨"390_""Kp"

gzejcpig."vjg"Lqpgu"Ocpcigogpv"Itqwr"ejctigf"UG"Dqqm"cpf"Eqnngig"Dqqm"Tgpvcn"c"oqpvjn{"

ocpcigogpv"hgg0""]SeeT0"3;9/3"cv"7."̨":"*ItkhhkpÓu"Fgenctcvkqp+0_"

Cv"hktuv." vjkpiu"ygpv"ygnn0" "Hqt"gzcorng."Eqnngig"Dqqm"Tgpvcn"ujqygf"c"itquu"rtqhkv"qh"

&8.549.32:"kp"4232."yjkej"vtkrngf"vq"&3;.4:9.829"kp"42330""]T0"382"cv"7."̨"3:="see also T0"382/7"

cv" 8" *Eqnngig" Dqqm" TgpvcnÓu" Hkpcpekcnu+0_" " D{" Ugrvgodgt" 4233." vjg" dwukpguu" ycu" xcnwgf"

uqogyjgtg"dgvyggp"&3;3.972.222"cpf"&53;.7:6.2220""]T0"382"cv"7Î8."̨"3;="see also 382/8"cv"8"

*Eqooqpygcnvj"GeqpqokeuÓ"Tgrqtv+0_"

Fgurkvg"vjku"crrctgpv"uweeguu."Itkhhkp"cpf"Lqpgu"jcf"cp"guecncvkpi"fkurwvg"qxgt"vjg"jgcnvj"

cpf"ocpcigogpv" qh" vjg" lqkpvn{/qypgf" dwukpguugu0" " D{" 4234." vjg" gpvktg" gpvgtrtkug"ycu" hcnnkpi"

crctv0" " C" nctig" uycvj" qh" ncyuwkvu." kpenwfkpi" vjku" qpg." hqnnqygf0" Fwtkpi" vjg" eqwtug" qh" vjcv"

nkvkicvkqp."Itkhhkp"cnngigfn{"ocfg"uqog"wprngcucpv"fkueqxgtkgu<"

Hktuv."Itkhhkp"ockpvckpu" vjcv" Lqpgu"qokvvgf" vjg" htcwfwngpv"cpf"etkokpcn"cevkxkv{" vjcv"ycu"

qeewttkpi"dgjkpf"vjg"uegpgu"cv"KEU"cpf"Ecdnkpi"Eqpegrvu"yjgp"jg"rgtuwcfgf"Itkhhkp"vq"rwtejcug"

72'"qh"vjg"uvqem"kp"dqvj"eqorcpkgu0"]T0"3;9"cv"4"*Oqvkqp"hqt"Uwooct{"Lwfiogpv+0_""Ceeqtfkpi"

vq"Mgpp{"Jqqxgt."c" hqtogt"gornq{gg"qh"Lqpgu." KEU"ycu"uwdokvvkpi"rcffgf" kpxqkegu" vq"uejqqn"

fkuvtkevu"cpf"vq"vjg"hgfgtcn"iqxgtpogpv0""]T0"3;9/4"cv"4."̨"5"*JqqxgtÓu"Fgenctcvkqp+0_""Kp"cffkvkqp."

Jqqxgt" cfokvvgf" vq" vtcpurqtvkpi" xcnwcdng" kvgou" htqo" Lqpgu" vq" Cujng{" LqtfcpÏvjg" rgtuqp"

tgurqpukdng" hqt" cyctfkpi" eqpvtcevu" wpfgt" vjg" gTcvg" rtqitco" kp"Etqemgvv"Eqwpv{."VgppguuggÏ

cnngigfn{"cu"dtkdgu0""]T0"3;9/4"cv"4Î5."̨"50_"Jcf"Itkhhkp"mpqyp"cdqwv"vjqug"cevkxkvkgu"cv"vjg"vkog."

jg"pgxgt"yqwnf"jcxg"Ðkpxguvgf"kp"gkvjgt"Ecdnkpi"Eqpegrvu"qt"KEU.Ñ"qt."hqt"vjcv"ocvvgt."Ðcp{"qvjgt"

dwukpguuÑ"ykvj"yjkej"ÐLqpgu"ycu"cuuqekcvgf0Ñ""]T0"3;9/3"cv"5."̨"60_"
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Ugeqpf."Itkhhkp"cnngigu"vjcv"Lqpgu"eqnnwfgf"ykvj"vjg"qwvukfg"ceeqwpvcpvu"*Ctv"Urctmu"cpf"

jku" ceeqwpvkpi" hkto." Cngzcpfgt" Vjqoruqp"Ctpqnf" *ÐCVCÑ++" rgthqtokpi" tgiwnct" cwfkvu" qh" vjg"

vgzvdqqm"eqorcpkgu"kp"qtfgt"vq"hcnukh{"vjg"hkpcpekcn"tgrqtvu0"Jg"enckou"vjg{"ceeqornkujgf"vjku"d{"

ftcocvkecnn{" qxgtuvcvkpi" vjg" kpxgpvqtkgu" qh" dqqmu0" ]T0" 3;9/3" cv" 6_0" Vjku" kpxqnxgf" c" uejgog" kp"

yjkej"Urctmu"cfxkugf"Lqpgu"cu"vq"jqy"ocp{"dqqmu"yqwnf"pggf"vq"dg"rj{ukecnn{"eqwpvgf"kp"vjg"

cwfkv."cpf"vjgp"Lqpgu"rtgrctgf"urgekhke"dkpu"ykvj"vjg"vctigv"pwodgt"qh"dqqmu"vq"dg"Ðtcpfqon{Ñ"

ugngevgf"cpf"eqwpvgf"d{"CVC0"]T0"3;9/6"cv"5."̨6"*YjkvcmgtÓu"Fgenctcvkqp+0_"

Ncuvn{."Itkhhkp"cuugtvu" vjcv" Lqpgu"wugf"jku"rqygt"qxgt" vjg" vgzvdqqm"eqorcpkgu" vq"fkxgtv"

oqpg{"htqo"eqorcpkgu"kp"yjkej"Itkhhkp"jcf"cp"kpvgtguv."cu"ygnn"cu"oqpg{"fktgevn{"kpxguvgf"d{"

Itkhhkp."vq"eqorcpkgu"kp"yjkej"Itkhhkp"jcf"pq"kpvgtguv."]T0"3;9/6"cv"4/5."̨5_.""qt"vq"LqpguÓu"qyp"

rqemgv." ]T03;9" cv" 7_0" Lqpgu" cnngigfn{" ceeqornkujgf" vjku" vjtqwij" ejctikpi" dtqcf" Ðocpcigogpv"

hgguÑ" vjtqwij" vjg" Lqpgu"Ocpcigogpv" Itqwr" vjcv" guugpvkcnn{" gpjcpegf" jku" rgtuqpcn" ucnct{" ]T0"

3;9/3"cv"7/8_"cpf"d{"vtcpuhgttkpi"hwpfu"cu"jg"rngcugf"vjcv"ygtg"fktgevn{"kpxguvgf"d{"Itkhhkp"kpvq"

UGD."]T0"3;9cv"7_0""

Itkhhkp"hkngf"vjku"cevkqp"kp"423403""]T0"3:"cv"4."̨̨"4Î8"*Cogpfgf"Eqornckpv+0_""Jg"dtkpiu"

enckou" hqt"ugewtkvkgu" htcwf."dtgcej"qh" hkfwekct{"fwv{."cpf"eqooqp/ncy"htcwf"cickpuv" Lqpgu"cpf"

vjg"Lqpgu"Ocpcigogpv"Itqwr0" "]T0"3:"cv"44Î47."̨̨"::Î3270_" "Kp"cffkvkqp."jg"dtkpiu"enckou"hqt"

okucrrtqrtkcvkqp"cpf"hqt"wplwuv"gptkejogpv"cickpuv"Lqpgu"cpf"vjg"Lqpgu"Ocpcigogpv"Itqwr."cu"

ygnn"cu"Inqdcn"Dqqm"Tgugnngtu."NNE"cpf"Vgejpqnqi{"Cuuqekcvgu."Kpe0""]T0"3:"cv"47Î49."̨̨"328Î

3390_"""

Lqpgu"tgurqpfgf"ykvj"c"eqwpvgtencko"cickpuv"Itkhhkp"cpf"c"vjktf/rctv{"encko"cickpuv"Lqjp"

Hcttku." Eqooqpygcnvj" Geqpqokeu." NNE." Lqjp"Ykvvocp." Lqg" Rcv" Eqjqqp." cpf" EDT" Hwpfkpi."

"""""""""""""""""""""""""""""""""""""""""""""""""
3"Kp"c"rtkqt"qrkpkqp."vjg"Eqwtv"fkuokuugf"ItkhhkpÓu"enckou"cickpuv"Uctcj"Lqpgu0""]T0"59"*Ogoqtcpfwo"Qrkpkqp+0_"""""
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NNE0""]T0"66"cv"37Î52."̨̨"3Î96"*Eqwpvgtencko"cpf"Vjktf/Rctv{"Encko+0_" "Lqpgu"dtqwijv"enckou"

hqt"tcemgvggtkpi."]T0"66"cv"46Î4:."̨̨"63Î83_."hqt"dtgcej"qh"hkfwekct{"fwv{."]T0"66"cv"4:Î4;."̨̨"84Î

88_." hqt" kpvgpvkqpcn" kpvgthgtgpeg" ykvj" dwukpguu" tgncvkqpu." ]T0" 66" cv" 4;Î52." ̨̨" 89Î93_." cpf" hqt"

cdwug"qh"rtqeguu."]T0"66"cv"52."̨̨"94Î96_."cickpuv"cnn"qh"vjqug"eqpegtpgf0""Kp"c"rtkqt"qrkpkqp."vjg"

Eqwtv"fkuokuugf"vjg"enckou"hqt"tcemgvggtkpi."dtgcej"qh"hkfwekct{"fwv{."cpf"hqt"cdwug"qh"rtqeguu0""

]T0" 325" *Ogoqtcpfwo"Qrkpkqp+0_" Ewttgpvn{" dghqtg" vjg" eqwtv" ku" LqpguÓu"Oqvkqp" hqt" Uwooct{"

Lwfiogpv"qp"ItkhhkpÓu"enckou0""

UVCPFCTF"

Uwooct{"lwfiogpv"ku"crrtqrtkcvg"yjgp"vjg"tgeqtf."xkgygf"kp"vjg"nkijv"oquv"hcxqtcdng"vq"

vjg"pqpoqxkpi"rctv{." tgxgcnu" Ðvjcv" vjgtg" ku" pq"igpwkpg"fkurwvg"cu" vq" cp{"ocvgtkcn" hcev" cpf" vjg"

oqxcpv"ku"gpvkvngf"vq"lwfiogpv"cu"c"ocvvgt"qh"ncy0Ñ""Hgf0"T0"Ekx0"R0"78*c+0""C"igpwkpg"fkurwvg"qh"

ocvgtkcn"hcev"gzkuvu"yjgtg"Ðvjgtg"ku"uwhhkekgpv"gxkfgpeg"hcxqtkpi"vjg"pqpoqxkpi"rctv{"hqt"c"lwt{"vq"

tgvwtp"c"xgtfkev"hqt"vjcv"rctv{0Ñ""Anderson v. Liberty Lobby, Inc.."699"W0U0"464."46;"*3;:8+0""Vjg"

Eqwtv" Ðoc{" pqv" ocmg" etgfkdknkv{" fgvgtokpcvkqpu" pqt" ygkij" vjg" gxkfgpeg" yjgp" fgvgtokpkpi"

yjgvjgt"cp"kuuwg"qh"hcev"tgockpu"hqt"vtkcn0Ñ""Laster v. City of Kalamazoo."968"H05f"936."948"*8vj"

Ekt0"4236+"*ekvkpi"Logan v. Denny’s, Inc.."47;"H05f"77:."788"*8vj"Ekt0"4223+="Ahlers v. Schebil."

3::"H05f"587."58;"*8vj"Ekt0"3;;;++0""ÐVjg"wnvkocvg"swguvkqp"ku"Òyjgvjgt"vjg"gxkfgpeg"rtgugpvu"c"

uwhhkekgpv" fkucitggogpv" vq" tgswktg" uwdokuukqp" vq" c" lwt{" qt"yjgvjgt" kv" ku" uq" qpg/ukfgf" vjcv" qpg"

rctv{"owuv"rtgxckn"cu"c"ocvvgt"qh"ncy0ÓÑ""Back v. Nestlé USA, Inc.."8;6"H05f"793."797"*8vj"Ekt0"

4234+"*swqvkpi"Anderson."699"W0U0"cv"473Î74+0"""

Cu" vjg" rctvkgu" oqxkpi" hqt" uwooct{" lwfiogpv." Lqpgu" cpf" jku" tgncvgf" gpvkvkgu" owuv"

ujqwnfgt" vjg"dwtfgp"qh"ujqykpi"vjg"cdugpeg"qh"c"igpwkpg"fkurwvg"qh"ocvgtkcn" hcev"cu" vq"cv" ngcuv"

qpg"guugpvkcn"gngogpv"qh"ItkhhkpÓu"enckou0""Hgf0"T0"Ekx0"R0"78*e+="see also Laster."968"H05f"cv"948"



9"
"

*ekvkpi"Celotex Corp. v. Catrett."699"W0U0"539."546"*3;:8++0""Cuuwokpi"vjcv"Lqpgu"cpf"jku"tgncvgf"

gpvkvkgu" ucvkuh{" vjgkt" dwtfgp" qh" rtqfwevkqp." Itkhhkp" ÐowuvÏd{" fgrqukvkqp." cpuygtu" vq"

kpvgttqicvqtkgu."chhkfcxkvu."cpf"cfokuukqpu"qp"hkngÏujqy"urgekhke"hcevu"vjcv"tgxgcn"c"igpwkpg"kuuwg"

hqt"vtkcn0Ñ""Laster."968"H05f"cv"948"*ekvkpi"Celotex Corp.."699"W0U0"cv"546+0""

FKUEWUUKQP"

Fghgpfcpvu"oqxg" hqt" uwooct{" lwfiogpv" qp"ItkhhkpÓu" enckou" cpf" cnuq" tgswguv" vjcv" vjg"

Eqwtv" uvtkmg" vjg" fgenctcvkqpu" qh" hkxg" ykvpguugu" cvvcejgf" cu" rctv" qh" ItkhhkpÓu" qrrqukvkqp" vq" vjg"

rgpfkpi"Oqvkqp"hqt"Uwooct{"Lwfiogpv04""]T0"423"*Tgrn{+0_""Itkhhkp"qrrqugu"vjcv"tgswguv"kp"hwnn0""

]T0" 432" *Tgurqpug" vq" Oqvkqp" vq" Uvtkmg+0_" Vjg" Eqwtv" tgeqipk¦gu" vjg" korqtvcpeg" qh" vjgug"

fgenctcvkqpu" kp" uwrrqtvkpi" ItkhhkpÓu" ctiwogpvu." cu" ygnn" cu" vjg" nkmgn{" qeewttgpeg" vjcv" egtvckp"

ctiwogpvu"qh"dqvj"rctvkgu"yknn" ejcpig"ykvj" vqfc{Óu"jqnfkpiu0"Vjgtghqtg." vjku"qrkpkqp"yknn"qpn{"

cpcn{¦g"vjg"FghgpfcpvuÓ"tgswguv"vq"fkutgictf"vjg"fgenctcvkqpu0"

K0" FghgpfcpvuÓ"Tgswguv"vq"Uvtkmg"vjg"Fgenctcvkqpu"qh"Jqqxgt."Yjkvg."cpf"Hquvgt0"""

Rwtuwcpv"vq"Hgfgtcn"Twng"qh"Ekxkn"Rtqegfwtg"59*e+*3+."Lqpgu"wtigu"vjg"Eqwtv"vq"fkutgictf"

vjg"fgenctcvkqpu"qh"Mgpp{"Jqqxgt."Okejcgn"Yjkvg."cpf"Fcp"Hquvgt0""]T0"423"cv"7Î90_""Vq"uvctv."

Lqpgu"enckou"vjcv"pqpg"qh"vjg"vjtgg"igpvngogp"ygtg"vkogn{"fkuenqugf"wpfgt"Hgfgtcn"Twng"qh"Ekxkn"

Rtqegfwtg"48*c+*3+0""]T0"423"cv"7Î90_""Kv"ku"wpfkurwvgf"vjcv"Itkhhkp"fkf"pqv"pcog"Jqqxgt."Yjkvg."

qt"Hquvgt"kp"jku"kpkvkcn"fkuenquwtgu"qt"kp"jku"tgurqpugu"vq"kpvgttqicvqtkgu"uqog"vjtgg"{gctu"ciq0""

]SeeT0"423/3"cv"5Î8"*Kpkvkcn"Fkuenquwtgu+="T0"423/4"cv"6"*Tgurqpug"vq"Kpvgttqicvqtkgu+0_""Vjg"

"""""""""""""""""""""""""""""""""""""""""""""""""
4" Kp" cffkvkqp." Ejctngu" Lqpgu" tckugu" c" pwodgt" qh" qdlgevkqpu" vq" c" ogoqtcpfwo" cnngigfn{" cwvjqtgf" d{" O{ngu"
OceFqpcnf0""]T0"423"cv"35Î36"*Tgrn{"kp"Uwrrqtv"qh"Oqvkqp"hqt"Uwooct{"Lwfiogpv+"*ekvkpi"T0"3;9/8"*OceFqpcnf"
Ogoqtcpfwo++0_""Vjg"ogoqtcpfwo"ku"ogpvkqpgf"dwv"qpeg"kp"cp"kuqncvgf"hqqvpqvg"qh"Fcxkf"ItkhhkpÓu"dtkghkpi0""]See 
T0"3;9"cv"34"p03"*Tgurqpug"kp"Qrrqukvkqp"vq"Oqvkqp"hqt"Uwooct{"Lwfiogpv+0_0" "Vjg"kphqtocvkqp"ku" koocvgtkcn" vq"
tguqnxkpi" LqpguÓ"oqvkqp" hqt" uwooct{" lwfiogpv." cpf" uq" vjg"Eqwtv"pggf" pqvÏcpf" fqgu" pqvÏtgn{" qp" vjcv" gzjkdkv0""
Vjgtghqtg."LqpguÓ"tgswguv"vq"uvtkmg"vjg"ogoqtcpfwo"ku"oqqv0"



:"
"

tgcuqp"hqt"vjg"qokuukqp."Itkhhkp"gzrnckpu."ku"vjcv"jg"fkf"pqv"ngctp"qh"Jqqxgt."Yjkvg."cpf"HquvgtÓu"

tgngxcpeg"vq"vjku"nkvkicvkqp"wpvkn"c"hgy"oqpvju"ciq0""]T0"432"cv"4Î50_""Jku"hcknwtg"vq"nkuv"vjgo"cv"

vjcv"vkog"ku."vjgtghqtg."wpfgtuvcpfcdng0""See Baker Hughes Inc. v. S&S Chem., LLC.":58"H05f"

776."78:"*8vj"Ekt0"4238+0"""

Rgtjcru"oqtg"vq"vjg"rqkpv."Lqpgu"hcwnvu"Itkhhkp"hqt"pqv"vkogn{"uwrrngogpvkpi"jku"kpkvkcn"

fkuenquwtgu"cpf"tgurqpugu"vq"kpvgttqicvqtkgu"kp"ceeqtfcpeg"ykvj"Hgfgtcn"Twng"qh"Ekxkn"Rtqegfwtg"

48*g+*3+0""]T0"423"cv"7Î90_""Cnvjqwij"Itkhhkp"fkucitggu"ykvj"vjcv"cuuguuogpv."jg"uc{u"vjg"hcknwtg."kh"

cp{."ycu"uwduvcpvkcnn{"lwuvkhkgf"qt"jctonguu0""]T0"432"cv"5Î80_""Vq"tguqnxg"vjku"oqvkqp."vjg"Eqwtv"

cuuwogu"vjcv"Itkhhkp"hckngf"vq"vkogn{"uwrrngogpv"jku"gctnkgt"fkuenquwtgu"cpf"tgurqpugu"cu"tgswktgf"

wpfgt"Twng"48*g+*3+0""Pgxgtvjgnguu."vjg"Eqwtv"jqnfu"vjcv"vjg"dgncvgf"fkuenquwtg"qh"Jqqxgt."Yjkvg."

cpf"Hquvgt"ycu"uwduvcpvkcnn{"lwuvkhkgf"qt"jctonguu"ykvjkp"vjg"ogcpkpi"qh"Twng"59*e+*3+0"""

Hgfgtcn"Twng"qh"Ekxkn"Rtqegfwtg"48"ugvu"hqtvj"c"igpgtcn"htcogyqtm"vq"tgiwncvg"rtgvtkcn"

fkueqxgt{0""Vyq"rtqxkukqpu"ctg"qh"korqtvcpeg"vq"vjku"fkurwvg<"Twng"48*c+*3+"cpf"*g+*3+0""Twng"

48*c+*3+"tgswktgu"c"nkvkicpv"vq"fkuenqug"Ðgcej"kpfkxkfwcn"nkmgn{"vq"jcxg"fkueqxgtcdng"kphqtocvkqpÏ

cnqpi"ykvj"vjg"uwdlgevu"qh"vjcv"kphqtocvkqpÏvjcv"vjg"fkuenqukpi"rctv{"oc{"wug"vq"uwrrqtv"kvu"

enckou"qt"fghgpugu."wpnguu"vjg"wug"yqwnf"dg"uqngn{"hqt"korgcejogpv0Ñ""Hgf0"T0"Ekx0"R0"

48*c+*3+*C+*k+0""Twng"48*g+*3+."kp"vwtp."korqugu"c"fwv{"vq"vkogn{"uwrrngogpv"qt"eqttgev"rtkqt"

fkuenquwtgu"cpf"fkueqxgt{"tgurqpugu"Ðkh"]c"nkvkicpv_"ngctpu"vjcv"kp"uqog"ocvgtkcn"tgurgev"vjg"

fkuenquwtg"qt"tgurqpug"ku"kpeqorngvg"qt"kpeqttgev."cpf"kh"vjg"cffkvkqpcn"qt"eqttgevkxg"kphqtocvkqp"

jcu"pqv"qvjgtykug"dggp"ocfg"mpqyp"vq"vjg"qvjgt"rctvkgu"fwtkpi"vjg"fkueqxgt{"rtqeguu"qt"kp"

ytkvkpi0Ñ""Hgf0"T0"Ekx0"R0"48*g+*3+*C+0""""

Hgfgtcn"Twng"qh"Ekxkn"Rtqegfwtg"59"fqxgvcknu"ykvj"vjqug"tgswktgogpvu<""Kh"c"nkvkicpv"Ðhcknu"

vq"rtqxkfg"kphqtocvkqp"qt"kfgpvkh{"c"ykvpguu"cu"tgswktgf"d{"Twng"48*c+"qt"*g+."vjg"]nkvkicpv_"ku"pqv"



;"
"

cnnqygf"vq"wug"vjcv"kphqtocvkqp"qt"ykvpguu"vq"uwrrn{"gxkfgpeg"qp"c"oqvkqp"0"0"0"qt"cv"c"vtkcn."wpnguu"

vjg"hcknwtg"ycu"uwduvcpvkcnn{"lwuvkhkgf"qt"ku"jctonguu0Ñ""Hgf0"T0"Ekx0"R0"59*e+*3+0""Gzenwukqp"Ðqh"

ncvg"qt"wpfkuenqugf"gxkfgpeg"ku"vjg"wuwcn"tgogf{"hqt"pqpeqornkcpeg"ykvj"Twng"48*c+"qt"*g+0Ñ""

Howe v. City of Akron.":23"H05f"93:."969"*8vj"Ekt0"4237+0""Dwv"vjcv"ku"pqv"cnyc{u"vjg"ecug."cu"vjg"

Twng"ikxgu"vjg"Eqwtv"Ðvjg"qrvkqp"vq"qtfgt"cnvgtpcvkxg"ucpevkqpu"Òkpuvgcf"qhÓ"gzenwukqp"qh"vjg"ncvg"

qt"wpfkuenqugf"gxkfgpeg"Òqp"oqvkqp"cpf"chvgt"ikxkpi"cp"qrrqtvwpkv{"vq"dg"jgctf0ÓÑ""Id."*swqvkpi"

Hgf0"T0"Ekx0"R0"59*e+*3++="see also :D"Ejctngu"Cncp"Ytkijv"gv"cn0."Federal Practice and 

Procedurȩ "44:;03"*5f"gf0+."Yguvncy"*fcvcdcug"wrfcvgf"Crt0"4239+0""""

Pqpgvjgnguu."Itkhhkp"oc{"cxqkf"ucpevkqp"kh"Ðvjgtg"ku"c"tgcuqpcdng"gzrncpcvkqp"qh"yj{"Twng"

48"ycu"pqv"eqornkgf"ykvj"qt"vjg"okuvcmg"ycu"jctonguu0Ñ""Bessemer & Lake Erie R.R. Co. v. 

Seaway Marine Transp.."7;8"H05f"579."592"*8vj"Ekt0"4232+"*swqvkpi"Vance ex rel. Hammons v. 

United States."3:4"H05f";42."3;;;"YN"677657."cv",8"*8vj"Ekt0"3;;;+"*wprwdnkujgf"vcdng"

fgekukqp++0""Vq"cuuguu"yjgvjgt"c"nkvkicpvÓu"dgncvgf"fkuenquwtg"ku"Ðuwduvcpvkcnn{"lwuvkhkgfÑ"qt"

Ðjctonguu.Ñ"eqwtvu"kp"vjku"Ektewkv"nqqm"vq"hkxg"hcevqtu<""

*3+"vjg"uwtrtkug"vq"vjg"rctv{"cickpuv"yjqo"vjg"gxkfgpeg"yqwnf"dg"qhhgtgf="*4+"vjg"
cdknkv{"qh"vjcv"rctv{"vq"ewtg"vjg"uwtrtkug="*5+"vjg"gzvgpv"vq"yjkej"cnnqykpi"vjg"
gxkfgpeg"yqwnf"fkutwrv"vjg"vtkcn="*6+"vjg"korqtvcpeg"qh"vjg"gxkfgpeg="cpf"*7+"vjg"
pqpfkuenqukpi"rctv{Óu"gzrncpcvkqp"hqt"kvu"hcknwtg"vq"fkuenqug"vjg"gxkfgpeg0"

Howe.":23"H05f"cv"96:"*swqvkpi"Russell v. Absolute Collection Servs., Inc.."985"H05f"5:7."5;8Î;9"

*6vj"Ekt0"4236++="see also Abrams v. Nucor Steel Marion, Inc.."ÎÎÎ"H0"CrrÓz"ÎÎÎÎ."ÎÎÎÎ."4239"

YN"44;96:8."cv",8"*8vj"Ekt0"4239+0""Vjgug"hcevqtu"ukorn{"ngpf"vjgougnxgu"Ðvq"vjg"vcum"cv"vjg"

jgctv"qh"Twng"59*e+*3+<"ugrctcvkpi"Òjqpguv.Ó"jctonguu"okuvcmgu"htqo"vjg"v{rg"qh"Òwpfgtjcpfgf"

icoguocpujkrÓ"vjcv"ycttcpvu"vjg"jctuj"tgogf{"qh"gzenwukqp0Ñ""Bentley v. Highlands Hosp. Corp.."

Pq0"EX"37/;9/CTV/GDC."4238"YN"7:896;8."cv",32"*G0F0"M{0"Qev0"8."4238+"*swqvkpi"Howe."

:23"H05f"cv"969."96;+0"
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Vjg"dcncpeg"ygkiju"kp"ItkhhkpÓu"hcxqt0""Hktuv."vjg"uwtrtkug"vq"Lqpgu"ku"uqogyjcv"

vtqwdnguqog0""Cnvjqwij"Jqqxgt."Yjkvg."cpf"HquvgtÓu"pcogu"ecog"wr"kp"rcuukpi"fwtkpi"c"jcpfhwn"

qh"fgrqukvkqpu."]see, e.g.. T0"42:/3"cv"34;"*EqjqqpÓu"Fgrqukvkqp+="T0"42:/7"cv"362"*LqpguÓ"

Fgrqukvkqp+_."pqpg"qh"vjgo"ygtg"fkuenqugf"cu"rquukdng"ykvpguugu"wpvkn"chvgt"vjg"enqug"qh"

fkueqxgt{0""Qp"vjg"hnkr"ukfg."kv"crrgctu"cu"vjqwij"Lqpgu"ku"pqv"cnvqigvjgt"wphcoknkct"ykvj"Jqqxgt."

Yjkvg."cpf"Hquvgt0""Jg"jcu"gkvjgt"gornq{gf"qt"vtcpucevgf"dwukpguu"ykvj"gcej"qxgt"c"pwodgt"qh"

{gctu0""]SeeT0"3;9/4"cv"4."̨"4"*JqqxgtÓu"Fgenctcvkqp+="T0"3;9/5"cv"4."̨"4"*YjkvgÓu"Fgenctcvkqp+="

T0"3;9/7"cv"4."̨̨"4Î5"*HquvgtÓu"Fgenctcvkqp+0_""Uvknn."vjg"kuuwg"qh"uwtrtkug"ygkiju"cickpuv"Itkhhkp0"

Ugeqpf."vjgtg"ku"gpqwij"vkog"vq"ewtg"vjg"uwtrtkug"vq"Lqpgu0""Vjg"tgegpv"wpgctvjkpi"qh"vjgug"

ykvpguugu"uwrrnkgu"vjg"iqqf"ecwug"pggfgf"vq"tgqrgp"fkueqxgt{"hqt"vjg"nkokvgf"rwtrqug"qh"cnnqykpi"

Lqpgu"vq"fgrqug"Jqqxgt."Yjkvg."cpf"Hquvgt0""Vjg"qrrqtvwpkv{"vq"vcmg"vjgkt"fgrqukvkqpu"

cognkqtcvgu"owej"qh"vjg"uwtrtkug0""See Smith v. State Farm Mutual Auto. Ins. Co.."Pq0"EX"7<37/

597/MME."4239"YN"329;93."cv",4"*G0F0"M{0"Lcp0"33."4239+="Boegh v. United States."Pq0"7<2:/

EX/22372/T."4232"YN"64:8372."cv",3"*Y0F0"M{0"Qev0"44."4232+0""Vjgtghqtg."vjg"cdknkv{"vq"ewtg"

ygkiju"kp"hcxqt"qh"Itkhhkp0"

Vjktf."pq"fkutwrvkqp"qh"vjg"vtkcn"tguwnvgf."qt"yknn"tguwnv."htqo"vjg"dgncvgf"fkuenquwtg0""Fwg"

vq"c"tgncvgf"dcpmtwrve{"rtqeggfkpi."vjgtg"ku"pq"fcvg"ugv"hqt"vjg"vtkcn"qh"vjku"cevkqp0""Tgqrgpkpi"

fkueqxgt{"hqt"vjg"nkokvgf"rwtrqug"qh"fgrqukpi"Jqqxgt."Yjkvg."cpf"Hquvgt"yknn"pqv"htwuvtcvg"vjg"

gzrgfkgpv"tguqnwvkqp"qh"vjku"nkvkicvkqp0""See Pacheco v. Johnson."Pq0"5<33/EX/443."4239"YN"

954535."cv",5"*O0F0"Vgpp0"Hgd0"43."4239+0""Ceeqtfkpin{."vjg"ncem"qh"fkutwrvkqp"qt"fgnc{"uvtqpin{"

hcxqtu"Itkhhkp0""

Hqwtvj."vjg"vctf{"gxkfgpeg"ku"korqtvcpv"vq"tguqnxkpi"vjku"ecug"qp"kvu"ogtkvu0""Jqqxgt."

Yjkvg."cpf"HquvgtÓu"vguvkoqp{."cu"fkuewuugf"kp"fgvckn"ncvgt."iqgu"c"nqpi"yc{"vqyctf"tckukpi"kuuwgu"
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qh"ocvgtkcn"hcev"cdqwv"ocp{"qh"ItkhhkpÓu"enckou0""Vjgtghqtg."vjg"korqtvcpeg"qh"vjg"gxkfgpeg"

ygkiju"cickpuv"Itkhhkp05"

Hkhvj."Itkhhkp"cvvgorvu"vq"qhhgt"c"lwuvkhkecvkqp"hqt"vjg"dgncvgf"fkuenquwtg0""Jku"gzrncpcvkqp"

ku"cu"hqnnqyu<""Jqqxgt."Yjkvg."cpf"Hquvgt"hktuv"ecog"vq"vjg"cvvgpvkqp"qh"ItkhhkpÓu"eqwpugn"

uqogvkog"ctqwpf"Oc{"4238"kp"eqppgevkqp"ykvj"LqpguÓ"dcpmtwrve{0""]T0"432/3"cv"4."̨"5"*ItggpgÓu"

Fgenctcvkqp+0_""D{"vjcv"vkog."vjg"fgcfnkpg"vq"eqorngvg"fkueqxgt{"cpf"hkng"fkurqukvkxg"oqvkqpu"jcf"

ncrugf."]T0"33:"cv"4."̨̨"3."7"*Cogpfgf"Uejgfwnkpi"Qtfgt+_."cpf"vjg"Eqwtv"jcf"xcecvgf"cnn"

uejgfwngu"cpf"uvc{gf"vjku"cevkqp"fwg"vq"vjg"dcpmtwrve{"rtqeggfkpi."]T0"3:8"cv"3"*Qtfgt"qh"Oc{"8."

4238+_0""Vjg"uvc{"qh"nkvkicvkqp"tgockpgf"kp"ghhgev"wpvkn"Cwiwuv"7."cv"yjkej"vkog"vjg"Eqwtv"itcpvgf"

vjg"rctvkgu"ngcxg"vq"hkng"fkurqukvkxg"oqvkqpu0""]T0"3:;"cv"3"*Qtfgt"qh"Cwiwuv"7."4238+0_""Lqpgu"hkngf"

vjku"fkurqukvkxg"oqvkqp"qp"Ugrvgodgt"30""Uqqp"vjgtgchvgt."ItkhhkpÓu"eqwpugn"tgcejgf"qwv"vq"

Jqqxgt."Yjkvg."cpf"Hquvgt"vq"uejgfwng"kp/rgtuqp"kpvgtxkgyu"ykvj"vjgo0""]T0"432/3"cv"4."̨"60_""

Dcugf"qp"vjqug"kpvgtcevkqpu."jg"ftchvgf"vjg"qdlgevgf/vq"fgenctcvkqpu"dgvyggp"Qevqdgt"33"cpf"37."

cpf"vjgp"vgpfgtgf"eqrkgu"vq"qrrqukpi"eqwpugn"c"yggm"qt"uq"ncvgt0""]Id."cv"4Î5."̨̨"6."80_""Kp"nkijv"qh"

vjg"ujqtv"rgtkqf"qh"vkog"dgvyggp"qdvckpkpi"cpf"ugtxkpi"vjg"fgenctcvkqpu."ItkhhkpÓu"eqwpugn"

eqpukfgtgf"hqtocn"uwrrngogpvcvkqp"vq"dg"wppgeguuct{0""]Id."cv"5."̨"80_""

Pqvjkpi"cdqwv"vjg"hqtgiqkpi"tgekvcvkqp"uocemu"qh"icoguocpujkr0""Kpuvgcf."ItkhhkpÓu"

dgncvgf"fkuenquwtg"qh"Jqqxgt."Yjkvg."cpf"Hquvgt"oqtg"nkmgn{"tguwnvgf"htqo"pginkigpeg."eqphwukqp."

qt"ncem"qh"kphqtocvkqp"qp"jku"rctv0""Vjgtghqtg."vjg"hkpcn"hcevqt"fqgu"pqv"vknv"hqt"qt"cickpuv"Itkhhkp0""

See Redmond."3;6"H0"Uwrr0"5f"cv"8360"
"""""""""""""""""""""""""""""""""""""""""""""""""

5" Vjgtg" ku" uqog" fkucitggogpv" cdqwv" yjkej" ukfg" dgpghkvu" htqo" vjg" korqtvcpeg" qh" dgncvgfn{/fkuenqugf" gxkfgpeg0""
Compare Smith."4239"YN"329;93."cv",4"*jqnfkpi"korqtvcpeg"qh"gxkfgpeg"ygkijgf"kp"pqpoqxcpvÓu"hcxqt+."Bentley."
4238"YN"7:896;8."cv",33"*ucog+."Etheridge v. E. I. DuPont De Nemours & Co.."Pq0"36/EX/4665/UJN/EIE."4237"
YN"34738449."cv",5"*Y0F0"Vgpp0"Qev0"36."4237+"*ucog+."Redmond."3;6"H0"Uwrr0"5f"cv"836"*ucog+."and Askew v. 
City of Memphis."Pq0"36/EX/242:2/UVC/VOR."4238"YN"67557:9."cv",8"*Y0F0"Vgpp0"Oct0"37."4238+"*ucog+."with 
EQT Prod. Co. v. Magnum Hunter Prod., Inc.."Pq0"7<38/EX/LJO/TGY."4239"YN"44;7;28."cv",7"*G0F0"M{0"Oc{"
47."4239+"*jqnfkpi"korqtvcpeg"qh"gxkfgpeg"ygkijgf"kp"oqxcpvÓu"hcxqt+0"""
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Vq"uwooctk¦g."vjg"dcncpeg"qh"vjg"rgtvkpgpv"hcevqtu."cndgkv"enqug."ygkiju"kp"ItkhhkpÓu"hcxqt0""

Vjg"Eqwtv"jqnfu"vjcv"vjg"ncvg"fkuenquwtg"qh"Jqqxgt."Yjkvg."cpf"Hquvgt"ku"uwduvcpvkcnn{"lwuvkhkgf"qt"

jctonguu"ykvjkp"vjg"ogcpkpi"qh"Twng"59*e+*3+0""Vjgkt"fgenctcvkqpu"yknn"pqv"dg"gzenwfgf"wpfgt"vjcv"

Twng0""Jqygxgt."vjg"Eqwtv"yknn"tgqrgp"fkueqxgt{"hqt"vjg"pcttqy"rwtrqug"qh"rgtokvvkpi"Lqpgu"vq"

vcmg"Jqqxgt."Yjkvg."cpf"HquvgtÓu"fgrqukvkqpu"kh"jg"uq"ejqqugu0"""""

KK0" FghgpfcpvuÓ"Tgswguv"vq"Uvtkmg"vjg"Fgenctcvkqpu"qh"Octm"Yjkvcmgt"cpf"

Itkhhkp0"

Ugeqpf."Lqpgu"cumu"vjg"Eqwtv"vq"fkutgictf"vjg"chhkfcxkvu"qh"Itkhhkp"cpf"Octm"Yjkvcmgt"cu"

ugnh/ugtxkpi"ujco"chhkfcxkvu0" " ]T0"423"cv"9Î"360_" "Itkhhkp"qrrqugu" vjcv"rqtvkqp"qh" vjg"tgswguv" vq"

uvtkmg"vqq0""]T0"432"cv"8Î330_"

Wpfgt"vjg"ujco"chhkfcxkv"fqevtkpg."Ðc"rctv{"ecppqv"etgcvg"c"igpwkpg"kuuwg"qh"hcev"uwhhkekgpv"

vq"uwtxkxg"uwooct{"lwfiogpv"ukorn{"d{"eqpvtcfkevkpi"jku"qt"jgt"qyp"rtgxkqwu"uyqtp"uvcvgogpv"

*d{." uc{." hknkpi" c" ncvgt" chhkfcxkv" vjcv" hncvn{" eqpvtcfkevu" vjcv" rctv{Óu" gctnkgt" uyqtp" fgrqukvkqp+0Ñ""

Cleveland v. Policy Mgmt. Sys. Corp.."748"W0U0"9;7.":28"*3;;;+="accord Reid v. Sears, Roebuck 

& Co.."9;2"H04f"675."682"*8vj"Ekt0"3;:8+0" "Cp"chhkfcxkv"yjkej"fktgevn{"eqpvtcfkevu"rtkqt"uyqtp"

vguvkoqp{" qwijv" vq" dg" fkutgictfgf" Ðwpnguu" vjg" rctv{" qrrqukpi" uwooct{" lwfiogpv" rtqxkfgu" c"

rgtuwcukxg"lwuvkhkecvkqp"hqt" vjg"eqpvtcfkevkqp0Ñ" "White v. Baptist Mem’l Health Care Corp.."8;;"

H05f":8;.":99"*8vj"Ekt0"4234+"*swqvkpi"Aeral, S.R.L. v. PCC Airfoils, L.L.C.."66:"H05f":;;.";2:"

*8vj"Ekt0"4228++0""Kh."qp"vjg"qvjgt"jcpf."vjgtg"ku"pq"fktgev"eqpvtcfkevkqp."vjgp"vjg"chhkfcxkv"ujqwnf"

dg"fkutgictfgf"qpn{"Ðkh"kv"ku"Òcp"cvvgorv"vq"etgcvg"c"ujco"hcev"kuuwg0ÓÑ""France v. Lucas.":58"H05f"

834."844"*8vj"Ekt0"4238+"*swqvkpi"Aeral."66:"H05f"cv";2:Î2;+0""Vjg"rtgugpeg"qh"ujco"hcev"kuuwg"

vwtpu"qp""
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]3_" yjgvjgt" vjg" chhkcpv" ycu" etquu/gzcokpgf" fwtkpi" jku" gctnkgt" vguvkoqp{." ]4_"
yjgvjgt"vjg"chhkcpv"jcf"ceeguu"vq"vjg"rgtvkpgpv"gxkfgpeg"cv"vjg"vkog"qh"jku"gctnkgt"
vguvkoqp{"qt"yjgvjgt"vjg"chhkfcxkv"ycu"dcugf"qp"pgyn{"fkueqxgtgf"gxkfgpeg."cpf"
]5_"yjgvjgt"vjg"gctnkgt"vguvkoqp{"tghngevu"eqphwukqp"]vjcv_"vjg"chhkfcxkv"cvvgorvu"vq"
gzrnckp0"

Aeral." 66:"H05f" cv" ;2;" *ncuv" cnvgtcvkqp" kp" qtkikpcn+" *swqvkpi"Franks v. Nimmo." 9;8"H04f" 3452."

3459"*32vj"Ekt0"3;:8++0"""

C0" YjkvcmgtÓu"Fgenctcvkqp"

Ykvj"tgurgev"vq"Yjkvcmgt."Lqpgu"vcmgu"kuuwg"ykvj"vyq"cnngigf"kpeqpukuvgpekgu"dgvyggp"jku"

gzcokpcvkqp" kp" c" tgncvgf" dcpmtwrve{" rtqeggfkpi" cpf" jku" fgenctcvkqp0" " Vjg" hktuv" tgncvgu" vq"

YjkvcmgtÓu"mpqyngfig"qh"jqy"ItkhhkpÓu"hwpfu"ygtg"jcpfngf0" " ]T0"423"cv"33"*ekvkpi"T0"423/5"cv"

65Î66."8;Î92."359Î5:"*YjkvcmgtÓu"Twng"4226"Gzcokpcvkqp+0_""Fwtkpi"jku"gzcokpcvkqp."Yjkvcmgt"

vguvkhkgf<"

S0" Qmc{0" " Uq" kh" K" wpfgtuvcpf" kv" eqttgevn{Ïcpf" vgnn" og" kh" K" igv" vjku"
ytqpiÏ{qw"ygtg" vcnmkpi" cdqwv." jg{."ygÓtg" ujqtv" kp" c"rctvkewnct"eqorcp{="jg{."
ngvÓu"tgcej"qwv"vq"Fgpkug"qt"Fcxkf"]Itkhhkp_"vq"ugg"kh"yg"ecp"igv"oqtg"hwpfu0""Cpf"
Ot0"Ytkijv"okijv"ocmg"vjcv"ecnn"qt"Ou0"Dqpg"qt"Ejwem."jkougnh."cpf"vjg{"yqwnf"
tgswguv"vjg"hwpfuA"

C0" [gu0"

S0" Cpf"vjgp"fq"{qw"mpqy"jqy"vjg"hwpfu"ygtg"jcpfngf"eqokpi"kpA"

C0" Pq0""K"jcxg"pq"mpqyngfig"qh"vjcv0"

S0" Fkf"{qw"gxgt"fkuewuu"vjg"hwpfu"iqkpi"kpvq"U/G/D."hqt"gzcorng."kpvq"
vjgkt"ceeqwpvA"

C0"" Pq0"

S0" E/D/TA"

C0" Pq0"

]T0"423/5"cv"359Î5:0_""YjkvcmgtÓu"fgenctcvkqp."jqygxgt."rckpvu"c"fkhhgtgpv"rkevwtg<"

K" co" cyctg" vjcv" Fcxkf" Itkhhkp" ycu" c" rctv" qypgt" qh" ugxgtcn" vgzvdqqm"
eqorcpkgu"ykvj"Ot0" Lqpgu." kpenwfkpi" UG"Dqqm"Eqorcp{" *ÐUGDÑ+" cpf" Eqnngig"



36"
"

Dqqm" Tgpvgtu" *ÐEDTÑ+" cpf" vjcv" qxgt" c" rgtkqf" qh" ugxgtcn" {gctu." Ot0" Itkhhkp"
kpxguvgf" c" itgcv" fgcn" oqpg{" kp" UGD0" " Htqo" vkog" vq" vkog." yjgp"oqpg{" yqwnf"
eqog"kpvq"UGD"htqo"Ot0"Itkhhkp." vjqug"hwpfu"yqwnf"dg"vtcpuhgttgf"htqo"UGD"cv"
vjg"fktgevkqp"qh"Ot0"Lqpgu"vq"qvjgt"eqorcpkgu"kp"yjkej"Ot0"Itkhhkp"jcf"pq"kpvgtguv"
cpf"yqwnf"dg"wugf" hqt"rwtrqugu"qvjgt" vjcp" vjg"dwukpguu"qh" vjg"dqqm"eqorcpkgu0""
Pgkvjgt"K."pqt"vq"o{"mpqyngfig"Ot0"Lqpgu"qt"cp{qpg"gnug"yqtmkpi"hqt"jko."gxgt"
cfxkugf" Ot0" Itkhhkp" vjcv" jku" hwpfu" ygtg" dgkpi" wugf" hqt" pqp/vgzvdqqm" dwukpguu"
rwtrqugu0"

"
]T0"3;9/6"cv"4Î5."̨"50_"

Itkhhkp" fqgu" pqv" rtqxkfg" cp" gzrncpcvkqp" hqt" yj{" YjkvcmgtÓu" vguvkoqp{" ejcpigf" htqo"

jcxkpi"pq"mpqyngfig"qh"jqy"ItkhhkpÓu"hwpfu"ygtg"jcpfngf"vq"c"tcvjgt"fgvckngf"wpfgtuvcpfkpi"qh"

jqy" Lqpgu" vtcpuhgttgf" hwpfu" htqo" Itkhhkp" vq" qvjgt" eqorcpkgu0" Kpuvgcf." jg" ctiwgu" vjcv" Ot0"

YjkvcmgtÓu" fgenctcvkqp" ujqwnf"pqv" dg" gzenwfgf"fwg" vq" kpfgrgpfgpv" gxkfgpeg" kp" vjg" tgeqtf" vjcv"

dqnuvgtu"jku"vguvkoqp{0"]T0"432"cv":"*ekvkpi"Baer v. Chase."5;4"H05f"82;."847"*5tf"Ekt0"4226++_06"

Itkhhkp"ekvgu"vq"fgrqukvkqpu"qh"Lqpgu"cpf"Ytkijv."cu"ygnn"cu"c"4226"gzcokpcvkqp"qh"Yjkvcmgt."vq"

uwrrqtv" jku" ctiwogpv" vjcv" Lqpgu" jcf" vjg" cwvjqtkv{" vq" vtcpuhgt"oqpg{" vjcv"oc{"jcxg" qtkikpcvgf"

htqo"Itkhhkp"dgvyggp" vjg"eqorcpkgu"cu"jg" ucy"hkv0" ]T0"432"cv":"*ekvkpi"Lqpgu"Fgr0" ]T0"369_"cv"

4;;/523="Ytkijv"Fgr0"]T0"42;/4_"cv"69="Yjkvcmgt"Gzcokpcvkqp"]T0"42;/3_+_0"Gxgp"kh" vjku" ku"uq."

pqpg"qh" vjgug"fqewogpvu"ogpvkqp"YjkvcmgtÓu"mpqyngfig"qh"Lqpgu" vtcpuhgttkpi"ItkhhkpÓu"oqpg{"

dgvyggp" dwukpguugu0" Dghqtg."Yjkvcmgt" vguvkhkgf" vjcv" jg" jcf" pq" mpqyngfig" qh" jqy" hwpfu" ygtg"

jcpfngf0"]T0"423/5"cv"359/5:_0"Pqy."Yjkvcmgt"jcu"qdvckpgf"vjku"mpqyngfig"cpf"fguetkdgu"jqy"

Lqpgu"vtcpuhgttgf"hwpfu"htqo"Itkhhkp"vq"qvjgt"eqorcpkgu"dgnqpikpi"vq"jkougnh0"]T0"3;9/6"cv"4/5."̨"

50_0"Ykvjqwv"cp"gzrncpcvkqp"cu"vq"YjkvcmgtÓu"pgy"hqwpf"mpqyngfig"qt"gxkfgpeg"vjcv"jg"mpgy"vjku"

kphqtocvkqp"cv" vjg" vkog"qh" vjg" hktuv"fgrqukvkqp." vjg"Eqwtv"eqpenwfgu" vjcv"YjkvcmgtÓu"fgenctcvkqp"

"""""""""""""""""""""""""""""""""""""""""""""""""
ヴ"Kp"Baer."vjg"rnckpvkhh"uwrrqtvgf"jku"encko"vjcv"jg"jgnrgf"vjg"fghgpfcpv"ykvj"c"uetggprnc{"chvgt"3;;7"*kp"eqpvtcuv"vq"
yjcv"jg"uvcvgf"kp"cp"gctnkgt"fgrqukvkqp+"d{"rtqxkfkpi"c"ngvvgt"jg"ytqvg"vq"vjg"fghgpfcpv."fcvgf"cu"qh"3;;9."kp"yjkej"jg"
fkuewuugf"vjcv"uetggprnc{0""*5;4"H05f"cv"847/48+0""Jgtg."vjgtg"ku"pq"uwej"fqewogpvcvkqp"fgoqpuvtcvkpi"vjcv"Yjkvcmgt"
rtgxkqwun{" mpgy" vjcv" Lqpgu" fktgevgf" vjg" vtcpuhgt" hwpfu" htqo"Itkhhkp" vq" qvjgt" eqorcpkgu" kp"yjkej"Itkhhkp" jcf" pq"
kpvgtguv0""
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eqpvtcfkevu"rtkqt"vguvkoqp{"ykvjkp"jku"gzcokpcvkqp"cpf."vjgtghqtg."vjg"rqtvkqpu"qh"jku"fgenctcvkqp"

fgvcknkpi"jqy"Lqpgu"vtcpuhgttgf"hwpfu"cyc{"htqo"Itkhhkp"yknn"pqv"dg"eqpukfgtgf"cv"vjku"vkog0"

Vjg" ugeqpf" cnngigf" eqpvtcfkevkqp" rgtvckpu" vq"YjkvcmgtÓu" mpqyngfig" qh" vjg" eqorcpkguÓ"

kpxgpvqt{" cwfkvu0" " ]T0" 423" cv" 34" *ekvkpi" T0" 423/5" cv" 472Î73+0_" " Vjg" tgngxcpv" rqtvkqp" qh" jku"

gzcokpcvkqp"tgcfu<"

S0" Fkf" {qw" gxgt" qdugtxg" ]Ctv_" Urctmu" qt" cp{qpg" gnug" ykvj" C/V/C"
fqkpi"cwfkvu"qh"kpxgpvqt{"hqt"K/E/UA"""

C0" Hqt"K/E/UA""Pq0"

S0" Yjcv"cdqwv"hqt"vjg"dqqm"eqorcpkguA"

C0" K"ycu" kpxqnxgf" kp"qpg" kpkvkcn"eqwpv0" " K"fqpÓv"mpqy"kh"Ctv" ]Urctmu_"
ycu"rctv"qh"vjcv"qpg0""Yg"ygtg"iqkpi"vq"eqwpv"vjg"yjqng"kpxgpvqt{"hqt"c"Pcxkukqp"
wrfcvg0" " Dwv." qh" eqwtug." yg" jcf" eqorwvgt" kuuwgu" cdqwv" jcnhyc{" vjtqwij" cpf"
uvqrrgf0""Vjcv"ycu"o{"kpxgpvqt{"gzrgtkgpeg0"

S0" Uq."nkvgtcnn{"kp"vjg"yctgjqwug"eqwpvkpi"dqqmuA"

C0" [gu."ukt0"

S0" Fkf"{qw"hkpf"cp{vjkpi"fwtkpi"vjcv"rtqeguu"vjcvÏcp{"kttgiwnctkvkgu"
qt" rtqdngou"ykvj"yjgtg" vjg" dqqmu"ygtg" uwrrqugf" vq" dg." jqy"ocp{" vjgtg"ygtg"
uwrrqugf" vq"dg."yjgvjgt" vjg{"ygtg"rtqrgtn{" vtcegcdng" kp" vjg"u{uvgo." vjcv"uqtv"qh"
vjkpi="vjkpiu"vjcv"cp"cwfkv"yqwnf"nqqm"hqtA"

C0" Kv"uggogf"xgt{"pqtocn"vq"og0"

]T0" 423/5" cv" 472Î730_" " Kp" eqpvtcuv." YjkvcmgtÓu" fgenctcvkqp" ocmgu" vjg" hqnnqykpi"

cnngicvkqpu<"

Htqo"vkog"vq"vkog."Ctv"Urctmu"cpf"jku"ceeqwpvkpi"hkto"Cngzcpfgt"Vjqoruqp"
Ctpqnf."yqwnf"rgthqto"cwfkvu"qh"vjg"kpxgpvqt{"qh"UGD"cpf"EDT0"Ot0"Urctmu"
yqwnf"cfxkug"Ot0"Lqpgu"kp"cfxcpeg"vjcv"vjg"kpxgpvqt{"yqwnf"pggf"vq"dg"eqwpvgf0"""
Qp"vjqug"qeecukqpu."K"jgctf"Ot0"Lqpgu"cum"jqy"ocp{"dqqmu"yqwnf"dg"tgswktgf"vq""
dg"rj{ukecnn{"eqwpvgf"cu"rctv"qh"vjg"cwfkv0""Ot0"Lqpgu"vjgp"kpuvtwevgf"wu"vq"ugngev""
cp"crrtqrtkcvg"pwodgt"qh"dkpu"cpf"vq"rnceg"vjg"tgswktgf"pwodgt"qh"dqqmu"kp"vjqug""
dkpu0""Vjgug"dkpu"ygtg"vjgp"nkuvgf"qp"c"fqewogpv"cu"jcxkpi"dggp"tcpfqon{""
ugngevgf"hqt"eqwpvkpi0""Vjg"tgrtgugpvcvkxgu"qh"vjg"ceeqwpvkpi"hkto"eqpfwevkpi"vjg""
cwfkv"yqwnf"dg"rtqxkfgf"vjg"nkuv"qh"dkpu"vq"gzcokpg"cpf"yqwnf"eqwpv"vjg"dqqmu"kp""
vjqug"kfgpvkhkgf"dkpu"qpn{."ykvjqwv"gzcokpkpi"cp{"qh"vjg"qvjgt"dkpu"kp"vjg""
yctgjqwug0""Pgkvjgt"K."pqt"vq"o{"mpqyngfig"Ot0"Lqpgu"qt"cp{qpg"gnug"yqtmkpi"hqt""
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jko."gxgt"cfxkugf"Ot0"Itkhhkp"qt"cp{"qh"vjg"dcpmu"ngpfkpi"oqpg{"vq"UGD"cpf""
EDT"vjcv"vjg"tcpfqo"cwfkvu"ygtg"dgkpi"eqpfwevgf"kp"vjku"hcujkqp0"
"

]T0"3;9/6"cv"5."̨"60_"

Kp"vjku"kpuvcpeg."Itkhhkp"cvvgorvu"vq"gzrnckp"vjg"kpeqpukuvgpe{"dgvyggp"vjg"vyq"uvcvgogpvu"

d{"ctiwkpi"vjcv"ÐpqtocnÑ"kp"vjg"ÐLqpgu"YqtnfÑ"ogcpv"rtg/nqcfkpi"dqqmu"kp"urgekhke"dkpu"kp"qtfgt"

vq"eqpegcn"okuukpi."uvqngp."qt"cnvgtgf"dqqmu"cv"vjg"vkog"qh"cp"cwfkv0"]T0"432"cv";_0"Jqygxgt."wrqp"

gzcokpcvkqp"qh" vjg"rtgegfkpi"swguvkqp." kv" ku" engct" vjcv"YjkvcmgtÓu" cpuygt"qh" Ð]k_v" uggogf"xgt{"

pqtocn"vq"og.Ñ"ogcpv"vjcv"vjgtg"ygtg"pq"Ðkttgiwnctkvkgu"qt"rtqdngou"ykvj"yjgtg"vjg"dqqmu"ygtg"

uwrrqugf"vq"dg."jqy"ocp{"vjgtg"ygtg"uwrrqugf"vq"dg."]qt_"yjgvjgt"vjg{"ygtg"rtqrgtn{"vtcegcdng"

kp" vjg" u{uvgo0Ñ" ]T0" 423/5" cv" 472/73_0" Kp" eqpvtcuv." kp" jku" oquv" tgegpv" fgenctcvkqp." Yjkvcmgt"

fguetkdgu"c"ogvjqfkecn"crrtqcej"vq"fgegkxg"cwfkvu"qh" vjg"dqqmu"vjcv" ku"c"hct"et{"htqo"c"u{uvgo"

htgg"qh"Ðkttgiwnctkvkgu"qt"rtqdngouÑ"qpg"okijv"fghkpg"cu"Ðpqtocn0Ñ"]T0"3;9/6"cv"5."̨"60_"Vjgtghqtg."

vjg"Eqwtv"hkpfu"ItkhhkpÓu"gzrncpcvkqp"wpucvkuhcevqt{0"

Itkhhkp"cnuq"ekvgf"vq"c"fgrqukvkqp"qh"Lqjp"Ykvvocp"kp"cp"cvvgorv"vq."qpeg"cickp."dqnuvgt"vjg"

oquv"tgegpv"vguvkoqp{"eqpegtpkpi"Ðrjcpvqo"kpxgpvqt{Ñ"vjcv"kphncvgf"vjg"cuugvu"qh"vjg"eqorcp{0"

]T0"432"cv";_0"Cu"dghqtg."vjku"vguvkoqp{"ocfg"pq"ogpvkqp"qh"YjkvcmgtÓu"mpqyngfig eqpegtpkpi"

vjku"okungcfkpi"eqpfwev"cpf"yjgvjgt"jg"mpgy"qh"kv"cv"vjg"vkog"qh"vjg"hktuv"fgrqukvkqp."]T0"423/5_."

fgurkvg" jku" uvcvgogpv" vjcv" kv" cnn" uggogf" Ðpqtocn0Ñ" Vjg" Eqwtv" eqpenwfgu" vjcv" YjkvcmgtÓu"

fgenctcvkqp"eqpvtcfkevu"rtkqt"vguvkoqp{"cpf."vjgtghqtg."vjg"rqtvkqpu"qh"jku"fgenctcvkqp"eqpegtpkpi"

cevkxkvkgu"rgthqtogf"kp"qtfgt"vq"fgegkxg"vjg"cwfkvu"qh"vjg"dqqm"kpxgpvqt{"ujcnn"dg"fkutgictfgf"d{"

vjg"Eqwtv"cv"vjku"vkog0""

D0" ItkhhkpÓu"Fgenctcvkqp"
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Ykvj"tgurgev"vq"Itkhhkp."Lqpgu"vcmgu"kuuwg"ykvj"vjtgg"cnngigf"kpeqpukuvgpekgu"dgvyggp"jku"

fgrqukvkqp"cpf"uwdugswgpv"fgenctcvkqp0""Vjg"hktuv"rgtvckpu"vq"ItkhhkpÓu"fgekukqp"vq"kpxguv"kp"KEU0""

]T0"423"cv";"*ekvkpi"T0"374/3"cv"49Î4:"*ItkhhkpÓu"Fgrqukvkqp"KK+0_"Yjgp"cumgf"cdqwv"vjcv"uwdlgev"

fwtkpi"jku"fgrqukvkqp."Itkhhkp"vguvkhkgf"cu"hqnnqyu<"

" S0" Qmc{0" "NgvÓu" iq"dcem" cpfÏyjcv" fq"{qw" tgecnn" cdqwv" fkuewuukqpu"
ykvj"]Ejctngu_"Lqpgu"cdqwv"kpxguvkpi"kp"KEUA"

" C0" K"fqpÓv"tgecnn"owej"cdqwv"vjcv0"

" S0" Fq"{qw"tgecnn"cp{"uvcvgogpvu"vjcv"jg"ocfg"vq"{qw"cdqwv"kpxguvkpi"
kp"vjcv"eqorcp{A"

" C0" KÓo" uwtg" yg" vcnmgf" cdqwv" kv0" " KvÓu" dggp" uq" nqpi" ciq" K" fqpÓv"
tgogodgt"kv."{qw"mpqy0""K"fqpÓv"tgogodgt"vjg"eqpxgtucvkqpu0"

" S0" Fkf"jg"rtqxkfg"{qw"cp{"fqewogpvuA"

" C0" KÓo"pqv"uwtg0"

]T0"374/3"cv"4:0_""ItkhhkpÓu"fgenctcvkqp."jqygxgt."ku"oqtg"fguetkrvkxg<"

K"rwtejcugf"vjg"uvqem"kp"dqvj"Ecdnkpi"Eqpegrvu"cpf"KEU"dcugf"qp"tgrtgugpvcvkqpu"
htqo"Ot0" Lqpgu0" " Jg" vqnf" og" vjcv" Ecdnkpi" Eqpegrvu" cpf" KEU" ygtg" eqorcpkgu"
yjqug" dwukpguu" ycu" dcugf" qp" c" hgfgtcn" uwdukf{" rtqitco" mpqyp" cu" ÐgTcvg0Ñ""
Ceeqtfkpi"vq"Ot0"Lqpgu."vjktf"rctv{"xgpfqtu."uwej"cu"Ecdnkpi"Eqpegrvu"cpf"KEU."
yqwnf"gpvgt"kpvq"eqpvtcevu"ykvj"uejqqn"fkuvtkevu"vq"rtqxkfg"kphtcuvtwevwtg"*uwej"cu"
pgvyqtm"ecdnkpi"kp"vjg"ecug"qh"Ecdnkpi"Eqpegrvu+"qt"Kpvgtpgv"ceeguu"cpf"ugtxkegu"
*kp" vjg"ecug"qh" KEU+0" "Wpfgt" vjg" uwdukf{"rtqitco." vjg" uejqqn"fkuvtkevu"yqwnf"dg"
tgurqpukdng"hqt"rc{kpi"qpn{"42'"qh" vjg" kpxqkegf"coqwpv."ykvj" vjg"hgfgtcn"gTcvg"
]rtqitco_"rc{kpi"vjg"tgockpkpi":2'"qh"vjg"dknn0"

]T0"3;9/3"cv"5."̨"50_"

" Hktuv."Itkhhkp"ctiwgu"vjcv"jg"jcu"ockpvckpgf"vjcv"jg"tgnkgf"qp"LqpguÓu"tgrtgugpvcvkqpu"cdqwv"

vjg"eqorcpkgu." kpenwfkpi"KEU." htqo"vjg"qwvugv"qh" nkvkicvkqp0"]T0"432"cv"32_0"Itkhhkp"rtqxkfgu"cp"

chhkfcxkv" htqo" 4234" kp" uwrrqtv" qh" vjku" cuugtvkqp0" ]T0" 432" cv" 32" *ekvkpi"Itkhhkp" Chhkfcxkv" fcvgf"

Hgdtwct{" 4:." 4234." *Gzj0" 7+" cv" ̨" ̨" 7." :0+0_" Vjg" Eqwtv" eqpenwfgu" vjcv" vjg" rqtvkqp" qh" ItkhhkpÓu"



3:"
"

fgenctcvkqp" uvcvkpi" vjcv" jg" rwtejcugf" uvqem" dcugf" qp" LqpguÓu" tgrtgugpvcvkqpu" yknn" pqv" dg"

fkutgictfgf"d{"vjg"Eqwtv0"

Kp" cffkvkqp."Itkhhkp" cvvgorvu" vq" gzrnckp"yj{" jg" ku" pqy" cdng" vq" tgogodgt" vjg" urgekhkeu"

cdqwv"LqpguÓu"tgrtgugpvcvkqpu." kpenwfkpi"cp"gzrncpcvkqp"qh" vjg"gTcvg"rtqitco0"Jg"uc{u" vjg"hkxg"

{gctu"qh"nkvkicvkqp"jcu"ikxgp"jko"cp"qrrqtvwpkv{"vq"dgvvgt"wpfgtuvcpf"vjg"hgfgtcn"uwdukf{"rtqitco0"

]T0432"cv"320_"Vjku"uvknn"fqgu"pqv"gzrnckp"vjg"eqpvtcfkevkqp"dgvyggp"Itkhhkp"pqv"tgogodgtkpi"vjg"

fkuewuukqp"ykvj" Lqpgu" cdqwv" kpxguvkpi" kp" KEU" kp" vjg" hktuv" fgrqukvkqp" cpf"Itkhhkp" fguetkdkpi" vjg"

fgvcknu" qh" vjku" fkuewuukqp" ykvj" Lqpgu." kpenwfkpi" cp" gzrncpcvkqp" qh" gTcvg." kp" vjg" oquv" tgegpv"

fgenctcvkqp0" Hwtvjgtoqtg." rtgegfgpv" uwrrqtvu" fkutgictfkpi" cp" chhkfcxkv" eqpvckpkpi" ukipkhkecpv."

fguetkrvkxg" fgvcknu" cu" eqphnkevkpi" vguvkoqp{" yjgp" kv" cvvgorvu" vq" tgogf{" c" rtkqt" fgrqukvkqp" kp"

yjkej" vjg" ucog"ykvpguu" enckogf" c" ncrug" kp"ogoqt{0"See Loadman Grp. v. Banco Popular N. 

Am.." Pq0" 6<32ex397;NKQ." 4235"YN" 337674:." cv" ,6" *P0F0" Qjkq"Octej" 3;." 4235+" *ÐYjgp" c"

ykvpguu"enckou"c"eqorngvg"nquu"qh"ogoqt{"fwtkpi"jku"fgrqukvkqp."dwv"ncvgt"fguetkdgu"ukipkhkecpv"

fgvcknu" kp" jku" chhkfcxkv." eqwtvu" qhvgp" uvtkmg" vjg" chhkfcxkv" cu" eqphnkevkpi" vguvkoqp{0Ñ+" *ekvkpi"Reid

9;2"H04f"cv"67;/82="Smith v. Consol. Rail Corp.."Pq0";7/5949."3;;8"YN"5884:5."cv",3"*8vj"Ekt0"

Lwpg"4:."3;;8++="see also McClain v. Mason Co.."83:"H0"CrrÓz"484."488"*8vj"Ekt0"4237+"*uvcvkpi"

vjcv" vjg"rnckpvkhhÓu"fgenctcvkqp"cdqwv" hknkpi"c"itkgxcpeg"qp"Hgdtwct{"44"eqpvtcfkevgf" vyq"gctnkgt"

fgrqukvkqpu."qpg"qh"yjkej"uvcvgf"jg"fkf"pqv"tgogodgt"hknkpi"c"itkgxcpeg"qp"uwej"fcvg+0"Vjgtghqtg."

vjg" Eqwtv" eqpenwfgu" vjcv" vjku" rqtvkqp" qh" ItkhhkpÓu" fgenctcvkqp" fguetkdkpi" LqpguÓu" ceeqwpv" qh"

Ecdnkpi"Eqpegrvu"cpf"KEU"yknn"pqv"dg"eqpukfgtgf"d{"vjg"Eqwtv"cv"vjku"vkog0"""

" Vjg" ugeqpf" rwtrqtvgf" eqpvtcfkevkqp" kpxqnxgu" cnngicvkqpu" vjcv" Lqpgu" eqnnwfgf" ykvj" Ctv"

Urctmu" kp"qtfgt" vq"qxgtuvcvg" vjg" hkpcpekcn"rqukvkqp"cpf"cuugvu"qh" vjg"eqorcpkgu0" " ]T0"423"cv"32"

*ekvkpi"T0"374/3"cv"6:Î74+0_""Vjg"oquv"rgtvkpgpv"rqtvkqp"qh"fgrqukvkqp"vtcpuetkrv"tgcfu<"



3;"
"

S0" Qmc{0""Yjcv"qvjgt"kphqtocvkqp"ecwugu"{qw"vq"dgnkgxg"vjg"hkpcpekcn"
tgrqtvkpi" vjcv" {qw" tgegkxgf" ycu" kpceewtcvg." qvjgt" vjcp" yjcv" {qwÓxg" vqnf" wu"
cntgcf{A"

C0" Ygnn." K" vjkpm" vjg" kphqtocvkqp" vjcv"Ot0" Urctmu" rtqxkfgf"ycu" xgt{"
kpceewtcvg0"

S0" [gu."ukt0""Cpf"yj{"fq"{qw"vjkpm"vjcvA"

C0" Kv"ycu"c"xcnwcvkqp"jg"jcf"qp"vjg"dqqmu"vq"yjcv"ycu"cevwcnn{"vjgtg0"

S0" Cpf"yj{"fq"{qw"dgnkgxg"vjcv"ycu"kpceewtcvgA"

C0" K"fqpÓv"mpqy"yj{"kvÓu"kpceewtcvg0""K"lwuvÏyjcv"jg"uckf"ycu"vjgtg."
cpf" cv" vjg" gpf" kv" ycupÓv" vjgtg0" " Kv" ycupÓv" gxgp" enqug" vq" vjgtg0" "Yjgtg" fkf" &72"
oknnkqp"yqtvj"qh"dqqmu"iqA"

]T0"374/3"cv"73Î740_""Kp"jku"fgenctcvkqp."Itkhhkp"gncdqtcvgu"cu"hqnnqyu<"

Yjgp"ocmkpi"o{" fgekukqpu" vq" kpxguv" kp" vjg" Lqkpv" Eqorcpkgu" cpf" vq" iwctcpvgg"
dcpm"fgdv"hqt"vjqug"eqorcpkgu."kp"cffkvkqp"vq"vjg"tgrtgugpvcvkqpu"ocfg"vq"og"d{"
Ot0"Lqpgu."K"cnuq"tgnkgf"qp"vjg"kpxqnxgogpv"qh"Ctv"Urctmu."ERC"cpf"jku"ceeqwpvkpi"
hkto"Cngzcpfgt"Vjqoruqp"Ctpqnf."RNNE"*ÐCVCÑ+"yjq"crrgctgf" vq"og" vq"dg"c"
ygnn]/_tgurgevgf"kpfgrgpfgpv"ceeqwpvkpi"hkto"vjcv"ycu"gpicigf"vq"rgthqto"cppwcn"
cwfkvu"qh"vjg"Lqkpv"Eqorcpkgu0""Pgkvjgt"Ot0"Lqpgu"pqt"Ot0"Urctmu"gxgt"fkuenqugf"
vq"og"vjcv"vjgtg"ycu"cp"cttcpigogpv"dgvyggp"Ot0"Lqpgu"cpf"Ot0"Urctmu"qt"CVC"
vq"gxcfg"vjg"pqtocn"cwfkv"eqpvtqnu"d{"rtqxkfkpi"Ot0"Lqpgu"cfxcpeg"mpqyngfig"qh"
yjkej"dqqm"dkpu"yqwnf"dg" uwdlgev" vq" tcpfqo" kpurgevkqp" hqt" vjg"rwtrqugu"qh" vjg"
cwfkv" cpf" hknngf" ykvj" dqqmu" vq" uweeguuhwnn{" fgoqpuvtcvg" vjg" tgswktgf" kpxgpvqt{0""
Jcf"uwej"c"fkuenquwtg"dggp"ocfg."K"yqwnf"pqv"jcxg"kpxguvgf"kp"cp{"eqorcp{"ykvj"
yjkej"gkvjgt"Ot0" Lqpgu"qt"Ot0"Urctmu"ycu"cuuqekcvgf"cpf"yqwnf"pqv"jcxg"ocfg"
fktgev"cfxcpegu"vq"qt"iwctcpvggf"cp{"fgdv"hqt"cp{"uwej"eqorcp{0"

]T0"3;9/3"cv"6Î7."̨"90_"

" Vjg"Eqwtv"fqgu"pqv"kpvgtrtgv"vjku"fkuetgrcpe{"vq"dg"fktgevn{"eqpvtcfkevqt{"qt"cp"cvvgorv"vq"

etgcvg"c"ujco"hcev0"Gctnkgt"kp"jku"fgrqukvkqp."Itkhhkp"ogpvkqpgf"tgegkxkpi"kphqtocvkqp"cu"ygnn"cu"

jcxkpi" eqpxgtucvkqpu" ykvj" O{ngu" OceFqpcnf" cdqwv" okuukpi" kpxgpvqt{0" ]T0" 374/3" cv" 6;/730_"

Itkhhkp" uvcvgf." kp" uwrrqtv" qh" jku" dgnkghu" vjcv" Lqpgu" cpf" Urctmu" ygtg" kphncvkpi" kpxgpvqt{." vjcv"

OceFqpcnf"rtqxkfgf"fqewogpvu"vq"jko"vjcv"rtqxgf"vjg"kpxgpvqt{"pwodgtu"ygtg"hcnug0"]T0"374/3"

cv" 72/73_0" Vjg" gctnkgt" vguvkoqp{" jgtg" Ðtghngevu" eqphwukqpÑ" uwttqwpfkpi" vjg" kpxgpvqt{" pwodgtu"



42"
"

vjcv"Ðvjg"chhkfcxkv"cvvgorvu"vq"gzrnckpÑ"d{"fguetkdkpi"vjg"cttcpigogpv"dgvyggp"Lqpgu"cpf"Urctmu0"

Aeral." 66:"H05f" cv" ;2;0" Kv" ku" cnuq" rquukdng" vjcv" vjku" chhkfcxkv" Ðycu" dcugf" qp" pgyn{" fkueqxgtgf"

gxkfgpegÑ"vjcv"ecog"vq"ItkhhkpÓu"cvvgpvkqp"kp"dgvyggp"vjg"vkog"qh"vjg"fgrqukvkqp"cpf"vjg"chhkfcxkv0"

Id0"Vjwu."vjg"chhkfcxkv"ku"pqv"eqpvtcfkevqt{"pqt"fqgu"kv"etgcvg"c"ujco"hcev."cpf"vjg"Eqwtv"yknn"pqv"

fkutgictf"vjku"rqtvkqp"qh"vjg"chhkfcxkv0""

" Vjg" ncuv" qh" vjg" cnngigf" eqpvtcfkevkqpu" tgncvgu" vq" vjg" eqorgpucvkqp" Lqpgu" tgegkxgf" vq"

qrgtcvg" vjg" eqorcpkgu0" " ]T0" 423" cv" 32Î330_" " Kv" fqgu" pqv" crrgct" vjcv" Itkhhkp" fkuewuugf" LqpguÓ"

eqorgpucvkqp"uejgog"fwtkpi"jku"fgrqukvkqp0""Pqpgvjgnguu."uwej"cp"qokuukqp"ku"kpeqpukuvgpvÏcv"

ngcuv"htqo"LqpguÓ"rgturgevkxgÏykvj"ItkhhkpÓu"uwdugswgpv"fgenctcvkqp."yjkej"tgcfu<"

Rtkqt" vq"o{"kpxguvkpi"kp"cp{"qh"vjg"Lqkpv"Eqorcpkgu."Ot0"Lqpgu"gzrnckpgf"vq"og"
vjcv" jku" ocpcigogpv" qh" vjg" eqorcpkgu" yqwnf" dg" eqpfwevgf" vjtqwij" c"
ocpcigogpv" eqorcp{." E0C0" Lqpgu"Ocpcigogpv" *ÐLqpgu"OcpcigogpvÑ+." yjkej"
yqwnf" rtqxkfg" vjg" gornq{ggu" cpf" cttcpig" vq" rc{" vjg" gzrgpugu" qh" vjg" Lqkpv"
Eqorcpkgu0"Jg" vqnf"og" vjcv"Lqpgu"Ocpcigogpv"yqwnf"dknn" vjg"Lqkpv"Eqorcpkgu"
hqt" vjg" cevwcn" equvu" kpewttgf" d{" Lqpgu" Ocpcigogpv" qp" dgjcnh" qh" vjg" Lqkpv"
Eqorcpkgu."rnwu"c"ucnct{"hqt"jko"qh"&472.222"rgt"{gct0"Vjku"ycu"c"xgt{"ocvgtkcn"
tgrtgugpvcvkqp"vq"og."dgecwug"rwtuwcpv" vq"qwt"cttcpigogpv."K"ycu"rtqxkfkpi"vgpu"
qh"oknnkqpu"qh"fqnnctu"qh"hkpcpekpi"vq"eqorcpkgu"kp"yjkej"Ot0"Lqpgu"qypgf"72'0"
Jg"cuuwtgf"og."cpf"K"dgnkgxgf." vjcv"crctv"htqo"vjg"rtqhkvu"*yjkej"yqwnf"dg"urnkv"
gswcnn{+"jg"yqwnf"qpn{"ejctig"vjg"Lqkpv"Eqorcpkgu"c"vqvcn"qh"&472.222"rgt"{gct"vq"
eqog"qwv"qh"vjg"hkpcpekpi"rtqxkfgf"d{"og0"

]T0"3;9/3"cv"6Î7."̨"90_"

" Vjg"Eqwtv" ku"wprgtuwcfgf0" "Vjg" ujco"chhkfcxkv"fqevtkpg"fqgu"pqv"rtgxgpv" Ðc"rctv{"yjq"

ycu"pqv"fktgevn{"swguvkqpgf"cdqwv"cp"kuuwg"htqo"uwrrngogpvkpi"kpeqorngvg"fgrqukvkqp"vguvkoqp{"

ykvj"c"uyqtp"chhkfcxkv0Ñ""Aeral."66:"H05f"cv";290""Cp"chhkfcxkv"qh"vjcv"uqtv"ogtgn{"Ðhknnu"c"icr"nghv"

qrgp"d{Ñ"vjg"rctv{"oqxkpi"hqt"uwooct{"lwfiogpv0""Id.""Vjg"fgenctcvkqp"hcnnu"kpvq"vjcv"ecvgiqt{"

dgecwug" Lqpgu" hckngf" vq"fgoqpuvtcvg" vjcv"jku"cvvqtpg{"swguvkqpgf"Itkhhkp"cdqwv" vjku" vqrke"cv"jku"

fgrqukvkqp0""Kp"ujqtv."vjg"fgenctcvkqp"ku"pqv"qhhgtgf"vq"etgcvg"c"ujco"kuuwg"qh"hcev"cpf"ujcnn"pqv"dg"

fkutgictfgf"d{"vjg"Eqwtv0""
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" Kp"uwooct{."vjg"Eqwtv"yknn"pqv"gzenwfg"vjg"fgenctcvkqpu"qh"Jqqxgt."]T0"3;9/4_."Yjkvg."]T0"

3;9/5_."cpf"Hquvgt."]T0"3;9/7_."jqygxgt."vjg"rtgxkqwun{"fguetkdgf"rqtvkqpu"qh"Yjkvcmgt."]T0"3;9/

6_."cpf"ItkhhkpÓu."]T0"3;9/3_."fgenctcvkqpu"yknn"pqv"dg"eqpukfgtgf"d{"vjg"Eqwtv"cv"vjku"vkog0""

"

EQPENWUKQP"

" Hqt"vjg"tgcuqpu"uvcvgf"jgtgkp."KV"KU"JGTGD["QTFGTGF"vjcv"FghgpfcpvuÓ"Oqvkqp"hqt"

Uwooct{"Lwfiogpv"]T0"3;2_"ku"FGPKGF"YKVJ"NGCXG"VQ"TGHKNG0""

" KV"KU"UQ"QTFGTGF0""

"

"

ee<"" Eqwpugn"qh"Tgeqtf"

"

"

"

"

"

           A telephonic status conference is set on 9/19/2017 at 11:00 a.m. Central Time.  
Counsel must call 1-877-848-7030 then give the Access Code 2523122  and #, then when prompted 
press # again to join the call. 
          IT IS SO ORDERED. 
cc: Counsel

September 18, 2017


