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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF KENTUCKY
PADUCAH DIVISION
CIVIL ACTION NO. 5:13-CV-0056TBR

DONALD W. WILHITE, Plaintiff
V.
WAL -MART STORES EAST, LP, Defendant

MEMORANDUM OPINION

This matter is before the Court upon Defend#vdl-Mart Stores East, LB
Motion for Summary Judgment (Docket No.17). Plaintiff Donald Wilhite has
responded to Defendant’s Motion. (Docket No. 18jal-Mart has filed a reply(Docket
No. 21). Accordingly, these matters now are ripe for adjudication. For the reasons that

follow, Defendant’s Motion will b&SRANTED.

BACKGROUND
This matter arises out of Defendant Wédrt Stores East, LP's (“WaVart”)
termination of Plaintiff Donald Wilhite Wilhite was hired as a greeter in 2006 and
worked several positions for Wilart. In July of 2009, Wilhite was transferred to the
position of unloadeat the WalMart distribution centelocated inHopkinsville. (Docket

#18).

On March 20, 2010, Wilhite suffered a wrist injury while unloading a trailer.
Wal-Mart put Wilhite on“temporary alternative dutya light duty which consisted of
cleaningand otheihousekeepinduties normally shared by all employe¢Bocket #18).

Fdlowing his injury, Wilhite regularly visited a doctor and at leasice attempted to
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return to regular duty. (Docket #17owever,Wilhite continued to experience paand

was kepiontemporary alternativduty by WatMart.

On July 15, 2010, Wilhg saw a hand specialist who recommended surgery.
Coverage for this surgery was denied by wWwrkers’ compensation insurance claims
adjuster. (Docket #17)Wilhite appealed thisienial In May of 2011an Administrative
Law Judge found in Wilhite’'s favoand orderedVal-Mart to pay Wilhités disability
benefits and medical cost§Docket #18). Wilhite receivedwrist surgery on August 18,

2011.

After the initial denial of Wilhite’s claim, WaMart informed Wilhite that he was
no longer eligible for temporary alternative duty. Wadrt offered Wilhite the choice of
unpaid leave oterminaton. Wilhite opted for unpaid leave He requested several
extensionsyltimately up to the full year offered/tWal-Mart. (Docket #18). During this
year of unpaid leave, Wilhite did not request a transfer to any other position-ktanal

(Docket #17, Ex. 3, p. 174).

In August 2011, Wilhite's year of unpaid leave was ending at approximately the
same time he was scheduled to havehaisd surgery. Wal-Mart and Wilhite met to
discusswhenWilhite would be able to return to work. Wilhite did not provide an exact
datebecause he claimed lgd not know when his wrist would be healedd lecause
Wal-Mart hadtalked to his doctor and couldtdemine the date (Docket #17, EX. 3, pg.
15152). At that meeting, Wallart representativesisked Wilhite to apply for an

extension of unpaid leave past the gear limit. (Docket #17, Ex. 3, .p153). Wilhite



did submit an extension request, but it was denied. Wilhite was terminated baal

in September, 2011.

Wilhite reached maximum medical improvement in March of 20&&hite was
given a lifting restriction of thirty pounds amadmits that he still cannot lift sixty or more

pounds without assistance. (Docket ¥#18

STANDARD

Summary judgment is appropriate where “the pleadings, the discovery and
disclosure materials on file, and any affidavits show that there is no gessirgeds to
any material fact and that the movant is entitled to judgment as a matter of law.”. Fed. R
Civ. P. 56(c). “[N]ot every issue of fact or conflicting inference presents a genuine issue
of material fact.” Street v. J.C. Bradford & Cp886 F.2d 1472, 1477 (6th Cir. 1989).
The test is whether the party bearing the burden of proof has presented a jtiongses
to each element in the casélartsel v. Keys87 F.3d 795, 799 (6th Cir. 1996). The
plaintiff must present more than a mere scintilla of evidence in support of hgomposi
she must present evidence on which the trier of fact could reasonably findrfad.
(citing Anderson v. Liberty Lobby, In@77 U.S. 242, 252 (1986)). Mere speculation will
not suffice to defeat a motion for summary judgment: “[T]he mere existence of a
colorable factual dispute will not defeat a properly supported motiorsdormary
judgment. A genuine dispute between the parties on an issue of material $aexiauto
render summary judgment inappropriateMonette v. Elec. Data Sys. Car@0 F.3d
1173, 1177 (6th Cir. 19963progated on other grounds by Lewis v. Humbalcquisition

Corp., Inc, 681 F.3d 312 (6th Cir. 2012).



DISCUSSION
The ADA prohibitsemployers from discriminatintagainst a qualified
individual* on the basis of disability.” 42 U.S.C. § 12112(ahe ADA defines
“discrimination” to include hot making easonable accommodatiaiosthe known
physical or mental limitations of an otherwise quatifiadividual with a disability.”Id.
§ 12112(bf5)(A). A “reasonable accommodation” may include:
job restructuring, part-time or modified work scheduteassignment to a vacant
position, acquisition or modification of equipment or devices, appropriate
adjustment or modifications of examinations, training materials or policies, the
provision of qualified readers or interpreters, and other similar accommodations
for individuals with disabilitiesId. § 12111(9).
Wilhite bases his discrimination claim on \Wdhrt's failure to accommodate his
disability. Wilhite argues that Wéllart could have accommodated Wilhite’s disability
by allowing him to work as annloademwho was given “assistance with lifting items
over 30 pounds.” (Docket #18Wilhite also argues thaval-Mart could have
transferred Wilhite to an open vacant position in the company which Wilhite was
otherwise qualified to performWal-Mart respondghat lifting merchandise “greater than
60 pounds without assistance” is an essential function of the unloader position. (Docket
#17). Wal-Mart also claims that Wilhite never requested a transfer to any other position
in the company.

“[C]laims pemised upon an employer's failure to offer a reasonable

accommodationecessarily involve direct evidence (the failure to accommodate) of

' A “qualified individual” is defined as: “An individual with a disability who, with or
without reasonable accommodation, can perform the essential functions of the
employment position . . ..” 42 U.S.C. § 12111(8). Whether or not Wilhite was a
“qualified individual” under the ADA depends on whether Wilhite could have performed
his job with a “reasonable ammmodation.”
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discrimination” Kleiber v. Honda of Am. Mfg485 F.3d 862, 867 (6th Cir. 2007). f[l]
the factfinder accepts the employee's version of the facts, no inference is netessary
conclude that the employee has proven this form of discriminatidn.In these cases,

the Plaintiff’s claim is analyzed under the following framework:

(1) The plaintiff bears the burden of establishing that he or she is “disabled.”
(2) The plaintiff bears the burden e$tablishing that he or she istherwise
qualified’ for the position despite his or her disability: (a) without

accommodation from themployer; (b) with an allegedSsential’job
requirement eliminated; or (c) with a proposed reasonable accommodation.

(3) The employer will bear the burden of proving that a challenged job criterion is
essential, and therefore a business necessity, or that a proposed
accommodation will impose an undue hardship upon the employer.

Lane v. Bremner Food Group, 1n2010 U.S. Dist. LEXIS 1473 *12 (W.D. Ky.
2010). (quotingleiber, 485 F.3d at 869).

The parties do not dispute that Wilhite is disabled. Instead, the parties dispute
whether Wilhitelifting sixty or more pounds was an essential function of the unloader
job, whether WaMart could have provided assistance to Wilhite to accomplish his job,

and whether Wilhite could have been reassigned to another job.

l. Lifting over Thirty Pounds was an Essential Function of an Unloader.

Underthe ADA, “an individual is ‘otherwise qualified’ if he or she can perform
the ‘essential functions’ of the job with or without reasonable accommodat@ith v.
County of Oakland703 F.3d 918, 925 (6th Cir. 201@jting 29 CFR § 1630.2(m)).

“Whether a particular job function is essential is evaluated on ygasese basis
by examining a number of factorsCummings v. Dean Transp., In2014 U.S. Dist.

LEXIS 45023 *16 (D. Mich. 2014). These factors inclut{g) the employer's judgent;



(2) the written job description; (3) the amount of time spent performing the function; (4)
the consequences of not requiring performance of the function; (5) the work experienc
of past incumbents of the position; and (6) the current work experience of incumbents in
similar jobs” Keith, 703 F.3d at 925-26.

Wilhite does not directly dispute that lifting over thirty pounds was an essential
function of the unloader position. Instead, Wilhite stresses that he could perform the
other unloader duties, such as “labeling, moving items, making pallets, housekeeping
operating equipment.” (Docket #18). He also states he could lift over thirty paithds
“a reasonable accommodation of assistante Mting.” (Docket #18).

Conversely, WaMart states the “primary function of the Unloader position is to
unload and process merchandise from the trucks.” (Docket #17). The original job
description required “frequently lifting up to 50 pounds, occasionally lifting up to 75
pounds, and with assistance of another Associate sometimes up to 100 pounds.” (Docket
#17, Ex. 1). This job description was revised in 2010 to require an unloader to “move,
lift, carry and place merchandise and/or supplies weighing greater than 60 pounds
without assistance.” (Docket #17, E}. Wilhite admitted thahis shift lasted from
“5:30 a.m. to six o’clock p.m.” and that he had a “3@d€ee daily requirement that we
all were, as a projection, expected to try and me@dcket #17, Ex. 1L

Whether a job duty is “essential is highly fact specific” and generallgdstor a
jury. Hoskins v. Oakland Cnty. Sheriff's De@27 F.3d 719, 726 (6th Cir. 2000).
However, the Plaintiff still must make an affirmativeéhowing with proper evidentéo
“raise a debatable question of factfardenburg v. Dunham's Athleisure Cqrp63 F.

Supp. 2d 693, 702 (E.D. Mich. 2013). Since Willhigsnot disputedhat lifting sixty or



more pounds was an “essential function” of the unloader position, the Court next turns to

whether Wilhitecould perform this function if given a reasonable accommodation.

Il. Providing Wilhite Assistance with Lifting Over Thirty Pounds was
Not a Reasonable Accommodation.

“When accommodation is necapgto enable a plaintiff to perform the essential
functions of the position in question, it is the plaintiff's burden eppse an
accommodation that is ‘objectively reasonableK&ith, 703 F.3d at 927 (quoting
Kleiber, 485 F.3d at 870)A reasonable accommodatiorcludesmodifying the
responsibilities of a disabled employeeorrer v. City of Stow743 F.3d 1025, 1039 (6th
Cir. 2014). “A suggested accommodation is not reasonable ifutresgeliminating an
‘essentialfunction of the job.”Id.; see alsal2 U.S.C. § 12111(8Kleiber, 485 F.3d at

870.

As an unloader, Wilhite was tasked with lifting objects “weighing greaser @0
pounds without assistance.” (Docket #17, BEx. Wilhite argues that Wallart could
have reasonably accommodated Wilhite’s duty to lift heavy objects by providing
“assistance with lifting items over 30 pounds.” (Docket #18). Wilhite's proposalk ia
modification of his duty, but rather an elimination of the job requirement thiait&Mift
objects over 60 pounds without assistance. The “ADA does not require employers to
accommodate individuals by shifting an essential job function onto othdosking 227
F.3d at 729. (holding it was not a reasonable accommodation to require a second sheriff
to assist aeputy sheriff who could not perform the essential function of physically
restraining inmates aftshe was crushed by a hors8atten v. SSI Servs., Ind.85

F.3d 625, 633 (6th Cir. 1999) (collecting cases) (rejecting Plaintiff’s proposed
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accommodation of having a co-worker assist him with lifting on an ad hoc basis);
Steward v. Daimler Chrysler Cor®b33 F. Supp. 2d 717, 722 (E.D. Mich. 2008) (finding
the proposed accommodation of having an assistant help the employee was equivalent to

eliminating an essential job function)

Wilhite alternatively argues that Wilart couldrestorehim to the light duty he
was performedfterhis injured. This light dutis a “Temporary Alternative Duty” that
Wal-Mart established for injured employees. It allows an injured employeeftomer
housekeeping and other light duties that all employees normally share for up to 120 days.
(Docket #17).Wilhite’'s proposal is not a reasonable accommodation becaegeaates
to the creation of a new permanent positibtosking 227 F.3d 719 (holding it was not a
reasonable accommodation to tuanrbtating or relief position into a permanent
position.”); see alsdalton v. Subardsuzu Automotive, Incl41 F.3d 667, 680 (7th Cir.
1998) HendricksRobinson v. Excel Corpl54 F.3d 685, 697 (7th Cir. 1998). (“it would
frustrate théADA for permanently impaired employees to fill temporary lighty
assignments when those jobs have been set aside specifically for recuperating

employees”).

Since Wilhite could not perform his job duties, the Court needsrtigerinquiry
into whether WaMart's termination was a mere pretext for unlawful retaliatiGibson
v. Solideal USA, Inc2011 U.S. Dist. LEXIS 1855 *4-5 (W.D. Ky. 2011)S¢lideal has
clearly articulated a neretaliatory reason. .it terminated Gibson because he was
unable to perform his regular job dutiesll of the medical evidencestablishes that

Solideals prderred reason is, in fact, true”
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[l Wilhite’s Request to Transfer to Another Position.

Both anemployerand employee have a dutyd¢ngage in an “interactive process”
to find a reasonable accommodation fordisabled employee‘Nonetheless, to
overcome sumnmg judgment, the plaintifgenerally must identify the specific job he
seeks and demonstrate that he is qualified for that positkieiber, 485 F.3d at 870
(citing Burns 222 F.3d at 258)see alsdRorrer, 743 F.3d at 1041 (“failure to engage in
the interactive process is ordy independent violation of the ADA if the plaintiff
establishes a prima facie showing that he proposed a reasonable accomnipdation.
Talley v. Family Dollar Stores of Ohio, InQ008 U.S. App. LEXIS 19342 (6th Cir.

2008).

Wilhite worked asa greeteand service technician at Wslart’s retail stores
before being transferred to the distribution center. Wilhite alleges tha¥fakhould
have transferred him back to a retail si@asea reasonable accommodatiéfowever,

Wilhite never requested a trsfer and only sought to remain in the warehouse on light

duty:

Q: What did you ask for?

A: Any way that | could continue to work in my department. And they just —
to make a long story short, they just told me that they had nothing in the
warehouse.

Q: Were you specifically asking for light duty?

A: Well, at that time, yes, because | was under a doctor’s care and | could not
do anything. . .

Q: Did you ask for any other reasonable accommodation froni\Walet-at

that point in time?

A: Not that | can recall(Docket #17, Ex. 3, pg. 99-100



From August 6, 2010, the date when you started your leave of absence,
through the date of the termination of your employment, you were
continuously on leave; correct, you did not work at Wakt during that
period at all?

Correct.

During that period of time did you apply for any other jobs at Méalt?
No, I did not. (Docket #17, Ex. 3, p. )71

Did you know that Wal-Mart posts its jobs online?

Yes, | did.

And did you ever look to see if there were anything yoa thought you
could do?

The only jobs | looked at that were posted were in my facility, in the
distribution center. . . . (Docket #17, Ex. 3, p. 172

Did you see any of those positions posted while you were on leave?

Yes, they ha@ bulletin board next to the cafeterjpocket #17, Ex. 3, p.
173.

And you didn’t apply for any openings at the retail store or with any other
Wal-Mart facility?

No, | didn’t want to go to any stores, because | was at the distribution
center. . .. (Docket #17, Ex. 3, p. )74

So you didn’t consider going back to the retail store even though you'’re
on leave and not earning any money, because you didn’'t avéake the
lower pay rate?

No, that wasn’'t — | knew theyaren’t going to let me. | wasn’t willing to
drop pay. My pay rate, | wasn’t willing to drop that. So | basically
focused on the distribution center. (Docket #17, Ex. 3, p. 176
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Wilhite also acknowledges that Wslart did communicate with him during his

leave of absence and that Wilhite skipped the final meeting in whiclMafilterminated

him:

>

Did you ever say to anyone at \Aldhrt that you were going to quit?
No.

Did you ever give any indication to anyone at WHrt that you did not
plan to return to the DC?

No.

So when you were on leave of absence, Wal-Mart would contact by phone;
is that correct?

Phone or letter.

And | believe you said before that you had an answering machine; is that
correct?

Yes.

And if someone from Wal-Mart left a message for you, you would respond
to it; is that correct?

Yes.

Did you ever make any appointments to meet with Ron Mitchell and then
failed to show up?

Yes.
When did that happen?

Around September, when they wanted me to come in and do a resignation.
(Docket #17, Ex. 3, pg. 177-Y8

Wilhite has not shown that he identified any position which he was qualified for

and willing to work. Nor does the record show that Walt refused to engage in an

interactve process to find a reasonable accommodation for Wilhite. CorBpane v.

CocaCola Enters,. 222 F.3d 247, 258 (6th Cir. 2000) (“Burns's failure to request a

transfer to a new position for which he was otherwise qualified precludes him from
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recoveringfor discrimination under the ADA). and Cash v. Siegel-Robert, In&48 Fed.
Appx. 330, 335 (6th Cir. 2013) (unpublishedjh Rorrer 743 F.3d at 1046-47 (finding
Defendant did not participate in good faith when it refused a firefightesests for

resssignment to Fire Prevention Bureau).
CONCLUSION

Wilhite became disabled while working at \ARlart. This disability prevented
him from performing an essential function — lifting sixty or more pounds — of hisjob a
an unloader. Wilhite’s proposal that Wdhkrt have an associate assist Wilhite is not a
reasonale accommodation. Nor has Wilhite sought a reasonable accommodation in the

form of a transfer to another job which Wilhite could perform.

Wal-Mart has moved to dismiss Wilhigeclaims. For all of the foregoing reasons

Wal-Mart's motion iSGRANTED. A separat@rderand judgment shall issue.

Thomas B. Russell, Senior Judge
United States District Court

September 18, 2014

cc: Counsé
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