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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF KENTUCKY
PADUCAH DIVISION
CIVIL ACTION NO. 5:13-CV-00087

JEFFREY JOHNSON, Plaintiff
V.
BILL MARCUM, et al, Defendants

MEMORANDUM OPINION

This matter is before the Court upon sel/emmtions. First, Defendant Sheriff Bill
Marcum has filed a Motion to Dismiss. (Dothk¢o. 54). Second, DefenalaArvin Crafton has
filed a Motion for Summary Judgment. (Docket.Nb8). Third, Defendantglax Parish, Jr. and
Burl’'s Wrecker Service have filea Motion for Summaryudgment. (Docket No. 63). The time
for Plaintiff to respond to these motions hpassed, however Plaintiff did file a Pretrial
Memorandum. (Docket No. 52). These mattersnake fully briefed and ripe for adjudication.
For the following reasons, Defendant Marcum’s Motion to DismiSSRANTED ; Defendant
Crafton’s Motion for Summary Judgment GRANTED; and Defendants Parish and Burl's
Motion for Summay Judgment iISRANTED.

BACKGROUND

Because the Court previously screened Plaintiff's complaint pursuant to 28 U.S.C. §
1915A and dismissed several claims, (Docket 14), the Court provides only the factual
background relevant to Pldifi's remaining claims.

Plaintiff Johnson, who is proceedipgo se alleges violations of his constitutional rights.
Johnson had his trailer parkedCafendant Arvin Crafton’s Hollsreen RV Park. While there,

he fell far behind on making payments to Graft Johnson was arrested on unrelated charges,

Dockets.Justia.com


http://dockets.justia.com/docket/kentucky/kywdce/5:2013cv00087/85841/
http://docs.justia.com/cases/federal/district-courts/kentucky/kywdce/5:2013cv00087/85841/73/
http://dockets.justia.com/

and alleges that while incarcerdténe received a phone call frdbnafton stating that he wanted
Johnson’s trailer moved from a lofdohnson replied that he woultbve the trailer when he got
out of jail. He alleges that twhours later, he received a cabrir Max Parish, Jr. with Burl's
Wrecker Service, who stated that he was witerBhMarcum and planned to move the trailer.
Johnson told him not to move the trailer. Howrewee trailer was movedallegedly resulting in
damage to Johnson’s belongings. Johnson alkbgéshe Defendants did not follow procedure
in that Johnson received noi@on notice or summons.

Upon its initial review, theCourt permitted Johnson’s constitutional claims, which it
interpreted as a Fourth Am#ment unlawful-seizure claim and a Fourteenth Amendment due-
process claim, to go forward against Marcudmafton, Parish, and Burl's Wrecker Service.
Additionally, Johnson alleges that he was dmanated against by Defendants because he has a
disability. The Court interprediethis claim as falling under tHeHAA. Finally, Johnson alleges
a state law claim of Theft by Deception.

STANDARD

In support of Defendant Marcum’s Motion Basmiss, he attaches a number of
documentary exhibits and affidavits. Most afemrenced to in Marcum’s Motion. Generally, if
matters outside the pleadings are presentéuktoourt on a motion to dismiss under Rule
12(b)(6), then the motion must be treatedms for summary judgment under Rule 56. Fed. R.
Civ. P. 12(d). The Court has considered the assorted exhibits offered by Marcum and will
convert his motion to dismiss under Rule 12(b)¢6dne for summary judgment under Rule 56.

See Yeary v. Goodwill Indus.-Knoxville, Int07 F. 3d 443, 445 (6th Cir. 1997).

Summary judgment is appropieawhere “the movant shemhat there is no genuine

dispute as to any material fact and the movaanigled to judgment as matter of law.” Fed.



R. Civ. P. 56(a). In determining whether suamynjudgment is appropriate, a court must resolve
all ambiguities and draw all reasonabl&enences against the moving partyeeMatsushita

Elec. Indus. Co. v. Zenith Radio Carp75 U.S. 574, 587 (1986).

“[N]ot every issue of fact or conflicting farence presents a genaiissue of material
fact.” Street v. J.C. Bradford & Cp886 F.2d 1472, 1477 (6th Cir. 1989). The test is whether
the party bearing the burden of proof has presemjady question as to each element in the case.
Hartsel v. Keys87 F.3d 795, 799 (6th Cir. 1996). The ptdf must present more than a mere
scintilla of evidence in support of his positione thlaintiff must present evidence on which the
trier of fact could reasonably find for the plaintifSee id (citing Anderson v. Liberty Lobby,
Inc., 477 U.S. 242, 252 (1986)). Th&intiff may accomplish this b\citing to particular parts
of materials in the record” day “showing that the materials aitelo not establish the absence . .

. of a genuine dispute . . ..” Fed. R. Civ. Pc¥d(. Mere speculation will not suffice to defeat
a motion for summary judgment; “the mere exise of a colorable factual dispute will not
defeat a properly supported motion for sumynmrdgment. A genuine dispute between the
parties on an issue of material fact must tekis render summary judgent inappropriate.”
Monette v. Elec. Data Sys. Car@0 F.3d 1173, 1177 (6th Cil.996), abrogated on other
grounds bylLews v. Humboldt Acquisition Corp., In6&81 F.3d 312 (6th Cir. 2012). When
opposing parties tell two different stories, one ofalhs blatantly contradicted by the record, so
that no reasonable jury could believe it, a calmbuld not adopt that version of the facts for
purposes of ruling on a motion for summary judgme8tott v. Harris 550 U.S. 372, 1776
(2007).

DISCUSSION

Claims against Defendant Bill Marcum



a. Fourth Amendment unlawful seizure

Johnson alleges that Sherriff Marcum did fadlow procedure in that Johnson received
no eviction notice or summons fbee the movement of his trailer, and that such action
constituted an unlawful seizure bis personal property violation of theFourth Amendment.

In response, Defendants arguatthSheriff Bill Marcum took noaction to evict or otherwise
move/dispose of personal propedfythe Plaintiff.” (Docket . 54). Johnson’s description of
Marcum’s participation in the movement of thailer is limited; he claims that Marcum gave
Crafton the phone number of the jaild of Burl’'s Wrecker Service, and that Max Parish said he
was with Marcum when he called Johnson a phil. Marcum stateshat he never took
possession of Johnson’s property alidl not assist any other party in doing so. He argues that
“[thlere was no active unconstitutional behavior perpetrated by the Sheriff as required to
establish liabilityunder 42 U.S.C. § 1983.” (Docket No. 54¢rafton and Parish both agreed
that Marcum was not present at any time whentrdiger was moved, nor dihe direct them to
move it. (Docket No. 41; Docket No. 54).

The Fourth Amendment providdbat the “right of the people to be secure in their
persons, houses, papers, and effects, against unreasonable sehalirest be violated . . . .”
U.S. Const. amend. IV. The Fourth Amendinerotects against ueasonable seizures of
property. Hensley v. Gassmar693 F.3d 681, 688 (6th Cir. 2012). A seizure involves a
“meaningful interference with an individual's possessory interests.{quotingSoldal v. Cook
Cnty,, 506 U.S. 56, 61 (1992)). To violate the Rbukmendment, the seizure must have been
objectively unreasonableld. (citing United States v. Plac&62 U.S. 696, 701 (1983)). What
constitutes a “meaningful interference withoperty” is determined under a reasonableness

analysis. Soldal 506 U.S. at 71.



“[W]here the plaintiff seeks to hold govenent actors liable for participation in a
repossession, state actiorusually the central issue.Hensley v. Gassmag93 F. 3d 681, 699
(6th Cir. 2012). Governmental actors:

normally can be held responkifor a private decision only when [they have] exercised

coercive power or [have] provided such sigrafit encouragement, either overt or covert,

that the choice must in law be deemed totlet of the State. Mere approval of or
acquiescence in the initiatives of a private party is not sufficient to justify holding the

State responsible for thosatiatives under the tens of the Fourteenth Amendmendl.

A police officer's presence during a repossession to keep the peace is insufficient to convert the
repossession into state actiodensley 693 F. 3d. at 699)nited States v. Colemaf28 F. 2d.

961, 964 (6th Cir. 1980). However, “the likmod that state actiowill be found increases

when officers take a more active role in the repossessidd.” “At some point, as police
involvement becomes increasingly importanpagsession by private individuals assumes the
character of state action.Howerton v. Gabica708 F.2d 380, 383 (9th Cir. 1983kesalso
Mitchell v. Gieda 215 Fed. Appx. 163, 165 (3d CR007) (noting that an officer's presence at a
repossession may constitute state action dc6mpanied by affirmative intervention, aid,
intimidation, or other use of power which convdriis from a neutral third party to, in effect, an
assistant of the repossessing party”).

Here, as Defendant argues, Johnson haslleged that Marcum took any role in the
movement of his trailer, asideom providing Crafton with theantact information for the jail
and for a tow-away service. This participation does not rise to state action; rather, the facts
alleged involve the conduct of private individual/hile officers need ndiphysically assist in
the eviction for the officers to have violatede tenants Fourth Amendment rights,” here

Marcum was not even on the scer&ee Cochran v. Folge740 F. Sup. 2d 923, 923 (E.D. Ky.

2010). Similarly, even an officer's presenceké&ep the peace is not enough to constitute state



action; again, here, Marcum was not presenttand no action to effectuate the movement of
Johnson’s trailer aside from providing a phonenbar. Hensley, 693 F. 3d at 699. As Johnson
has not alleged state action summaidgment is granted for this claim.

b. Fourteenth Amendment due-process

Plaintiff also claims a wlation of his due-processights under the Fourteenth
Amendment. Defendant argues that “even if theenfff suffered such aeprivation, it did not
occur at the hands of the Datiant Sheriff [who] took no actict® move, oversee, authorize or
otherwise perpetrate the taking of the Plaintiffieperty. This was a landlord/tenant dispute in
which the Sheriff’s office did not intervene fartherance of eviction.” (Docket No. 54).

Plaintiff's claims concerning his propertyllfavithin the purview of the Fourteenth
Amendment, which provides that the state maydeprive a person of his property without due
process of law. Under theo&irteenth Amendment, state actiis subject to scrutiny, while
private conduct is natubject to scrutiny Nat'| Collegiate Athletic Ass'n v. Tarkania#88 U.S.
179, 191 (1988). “To maintain action under § 1983, a plaintifiiust establish that he was
‘deprived of a right secured byeah-ederal Constitution or laved the United States by a person
acting under color of state law.Black v. Barberton Citizens Hosd34 F.3d 1265, 1267 (6th
Cir. 1998). “[L]iability [under the color of statlaw] attaches only to those wrongdoers ‘who
carry a badge of authority of a State and esent it in some capagitwhether they act in
accordance with their authority or misuse itNat'l Collegiate Athletic Ass@88 U.S. at 191.

Further, the Supreme Court has held tha¢nehadequate remedies are provided by state
law, the negligent or intentional loss or daastion of personal property does not state a claim
cognizable under the Fourteenth amiiment's Due Process Claustudson v. Palmerd68 U.S.

517, 533 (1984)Parratt v. Taylor 451 U.S. 527 (1981), overruled on other groundBaniels



v. Williams 474 U.S. 327 (1986). In order assert a claim for ddpation of property without
due process pursuant to 42 U.S§C1983, a plaintiff must allegibat the state post-deprivation
procedures are inadequate to remedy the deprivattarratt v. Taylor 451 U.S. at 543-44.
Similarly, the Sixth Circuit hastated, “in section 1983 damagetslaiming the deprivation of
a property interest without procedural due procdédaw, the plaintiff mst plead and prove that
state remedies for redressing the wrong are inadequdietdry v. Walton 721 F.2d 1062, 1066
(6th Cir. 1983). The Sixth Circuit has found tikantucky's statutory remedy for such losses is
adequate within the meaning®érratt. See Wagner v. Higging54 F. 2d 186, 191-92 (6th Cir.
1985).

The Plaintiff has not alleged state action suéint to maintain this constitutional claim,
as discussed above. Further, he has failed todstnate an inadequacy of state remedies in the
case at bar. Consequently, summary judgmepgtdated as to Plaintiff's claim related to the
damage to his property.

. Claims against Defendant Arvin Crafton, Max Parish Jr., and Burl's Wrecking
Service
a. Fourth Amendment unlawful seizure and Fourteenth Amendment due
process claims

Defendants Crafton, Max Parish.,Jand Burl’'s Wrecking Servicargue that both
constitutional claims against them must be dismissed as Johnson hdsgeat tile existence of
state action. Both the Fdbr Amendment unlawful seizer claim and the Fourteenth
Amendment due process claim require stateoactind cannot merely involve private conduct.
See Hensley v. Gassmd&®3 F. 3d 681, 699 (6th Cir. 201Xat'l| Collegiate Athletic Ass'n v.

Tarkanian 488 U.S. 179, 191 (1988). Ake Court previously determined, this case involves



private conduct, as Johnson was unable to allegeMarcum’s participation rose to the level of
state action. Furthedphnson’s Fourteenth Amendment duecesss claim must be dismissed as
he failed to demonstrate an inadequacy of state remedies in the case at bar. Thus, summary
judgment is granted as to these claims for these three Defendants.
b. FHAA

Plaintiff alleges that he wasstiriminated against because he is disabled, and that “Arvin
Crafton retaliated against me because | asked fease as required by laand he said, ‘no.’
Because | am disabled | kept asking for ba#imd showers to brought up to code and made
handicapped accessible.” (Docket No. 52-1). Defendant Crafton responds that: 1) “[i]jt was not
Crafton’s responsibility to make Plaintiff's ewtravel trailer handicapped accessible” as he
“merely provided a space for it to be parked amavided electrical acss;” 2) that “RV parks
operate like a motel or a parkitgt” and that “there was no reas for there to be a lease”; 3)
and finally that Johnson has provided no evidesfagiscrimination or retaliation as required by
the Sixth Circuit for a FHAA claim.(Docket No. 58). DefendanBarish and Burl’s argue that
Johnson has not established that he has a disability or that he was discriminated against in any
way. (Docket No. 63).

As an initial matter, the Court notes thaithnson has not alleged any discriminatory
behavior relating to DefendantsrBa or Burl’'s. Thus, summaiydgment is granted as to the
FHAA claim against those two Defendants.

The Fair Housing Amendments Act df988 (FHAA) makes it unlawful to: (1)
discriminate in the rental of a dwelling becawdea renter’s handicap; or to (2) discriminate
against any person in the “terms, conditions, orilpges” of the “rental of a dwelling, or in the

provision of services or facilities in connectiaith such dwelling because of’ that person’s



handicap. 42 U.S.C. 88 3604(f)(1)(A) and (f)(d)he FHAA also providethat it is unlawful to
interfere, coerce, or intimidate against some for having exercised rights protected by the
FHAA. 42 U.S.C. § 3617.

In analyzing claims of discriminatory intent, courts often borrow from the analysis used
in Title VII cases. Selden Apartments v. U.S. Dept. of Housing & Urban.D&5 F.2d 152,
159 (6th Cir. 1986)Shaw v. Cassab58 F.Supp. 303, 312 (E.D. Mich. 198Bpbinson v. 12
Lofts Realty, In¢.610 F.2d 1032, 1036-37 (2d Cir. 1979). Untieranalysis established by the
Supreme Court itMcDonnell Douglas Corporation v. Greeall U.S. 792, 801-05 (1973), the
plaintiff must initially establish a pna facie showing of discriminatiorCampbell v. Rohhl62
Fed. Appx. 460, 473 (6th Cir. 2006). This includiesvging that Plaintiff beongs to a protected
class of persons and that Defentdia aware of that factid.; Michigan Proection and Advocacy
Service, Inc. v. Babjn799 F. Supp., 695, 706 (E.D. Mich. 1992j.the Plaintiff establishes a
prima facie case, the Defendant must respatth a legitimate, nondisgninatory reason.
Campbel] at 473 If the Defendant does so, the Plaintiflust then prove that that reason is
pretextual.Id.

Here, Johnson has not provided “more thaneae scintilla” of eidence supporting his
claims. First, Johnson has notaddished that he has a disalilit His mother alleges that he
suffers from PTSD, but this is not substantiatedny way. The record contains no evidence of
a disability that impairs a i@ life function of JohnsonSee Lee v. A&W Pritchard Enterprises,
Inc., 2009 WL 3484068, at *2 (W.D. Ky. Oct. 23, 2009)Vithout providing more substantive
evidence of his condition and hatvaffects him, Johnson has provided insufficient information
underTwombly 550 U.S. at 555. As for the allegatiarfsdiscrimination, Johnson lived in his

own travel trailer parked at the Holly Green RV Park. He does not explain how Crafton would



have had an obligation to improve aspectsabindon’s own travel trailer. Without alleging an
injury or wheelchair use, Johnson has not axgld the necessity of accommodations for his
shower.

Additionally, it is not at all apparent that a Park such as this one would offer leases to
those renting parking spaces there; Crafton has drgeiés not in the practice of offering leases.
Either way, Johnson has not provided anfjornimation explaining how Crafton’s alleged
unwillingness to provide him with a lease agreement was related to discrimination based on a
disability. Finally, Johnson has nstipported his claim that he waetaliated against or that his
trailer was removed because of IRTSD. Johnson has simply mpd¢d sufficient allegations to
make out a prima facia case of discriminationder the FHAA. Further, Defendants have
provided a legitimate, nondiscrimitoagty reason for their actionsamely that Johnson had fallen
far behind on making his payments. Accordynghe Motions are graed as to Johnson’s
FHAA claim.

c. Kentucky Theft by Deception claim

Finally, Johnson alleges a claim of Thiey Deception, KRS 514.040. Because the Court

is dismissing Johnson’s federal claims, the Caouilit decline to exercise pendent jurisdiction

over his remaining state law claim.

CONCLUSION
For the following reasons, Defendant Marcum’s Motion to Dismis&GRANTED;
Defendant Crafton’s Motion for Summary JudgmenERANTED ; andDefendants Parish and

Burl’s Motion for Summary Judgment@RANTED. A separate Judgment will issue.

 Homas B Bucset!

Thomas B. Russell, Senior Judge
United States District Court

November 18, 2014



