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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF KENTUCKY
PADUCAH DIVISION
CIVIL ACTION NO. 5:14-CV-00017
JONI D. JELLETICH, Plaintiff
V.

RHONDA J. PAWLAWSKI, and

BOBBY PAWLAWSKI Defendants
V.
BRECKJELLETICH, Third-Partppefendant

MEMORANDUM OPINION AND ORDER

This matter is before the Cowpon several motiondrirst, Plaintiff JoniD. Jelletich and
her husband, Third-Party Defend@reck Jelletich, have filed motion to dismiss the claim for
conversion as filed in the Defenda’ Counterclaim and in the Third-Party Complaint. (Docket
No. 16). Defendants have responded, (Docket No. 17) and movants have replied, (Docket No.
19). Second, Plaintiff and ThirParty Defendant have filedMotion to File Supplemental Sur
Reply (Docket No. 22). Defendants have resjsa, (Docket No. 23),na Plaintiff and Third-
Party Defendant have replied, (Docket No).30Third, Defendants wa filed a Motion to
Amend Answer (Docket No. 25). Fourth, Defiants have filed a Mon to Strike and
Alternative Motion for Leave td-ile Supplemental Responsedd@ket No. 34). Plaintiff and
Third-Party Defendant have mnded, (Docket No. 37). Certainthese matters are now fully
briefed and ripe for adjudication. Forethfollowing reasons, Plaintiff and Third-Party
Defendant’s Motion to Dismiss SRANTED IN PART andDENIED IN PART, Plaintiff and

Third-Party Defendant's Motion to File Supplemental Sur RepDENIED; Defendants’
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Motion to Amend Answer iISSRANTED; and Defendants’ Motion t&trike and Alternative
Motion for Leave to File Supplemental RespondeBENIED .
BACKGROUND

Plaintiff Joni Jelletich initisgd this litigation, contesting ¢hwill and amended trust of her
mother, Lorna Dancliff (“Dancliff’). (Doket No. 1). Defendant Rhonda Pawlavski
(“Pawlawski”) is Joni Jelletich’s sister and Dancliff's daughter. Pawlawski responded with a
Counterclaim against Joni Jelletich (*Jelletich”) and a Third-Party Complaint against Joni’'s
husband and Third-Party Defendant, Breck Jelletich. (Docket NoPB)ntiff and Third-Party
Defendant (“Movants”) have filed motion to dismiss the claim ocbnversion. (Docket No. 16).

On January 5, 2007, Lorna Dancliff and her husband William Dancliff executed the
Dancliff Family Trust for the benefit of themselves and their three children, including Jelletich
and Pawlawski. The Dancliffs named themselves as trustees. (Docket No. 16-1). On January 7,
2008, Lorna Dancliff designated Pawlawski as hewétoof Attorney. (Docket No. 1-6). The
Trust was amended a total of four times.wéHs first amended on January 15, 2008 after the
death of William Dancliff, to add Pawlawski &»-Trustee. (Docket No. 16-2). The Trust was
amended a second time on March 4, 2008, (DocketIN2), indicating thathe balance of the
Estate should be distributed wit% to Pawlawski and 50% delletich. (DockeNo. 1-2).

After the death of her husband in Januarg@®8, Dancliff moved from Utah to Arizona
to live with Jelletich. (DockeNo. 1). In the summer 2009, Dancliff underwent a clinical
neurological evaluation anevas diagnosed with moderate dementia impairment and was
prescribed several medicationkd.. In the summer of 2010, Ddiittraveled to Kentucky to

visit Pawlawski, and remained in Kentucky. eTparties contest whether Dancliff's decision to

! Rhonda Pawlawski is also referred to as Rhonda Bennett. Thev@ibreter to her consistently as Rhonda
Pawlawski.



remain in Kentucky was voluntary. On @ember 13, 2010, Danclifigned a Third Trust
Amendment to the Dancliff Family Trust, indicegy that the balance of the Estate shall be
distributed to Pawlawski only, thus removing Jatles benefits under the Trust. (Docket No.
1-4). Finally, on June 17, 2011, Dancliff signedauifth Amendment to the Trust, resigning as
Trustee and designating PawlawskiSade Trustee. (Docket N@-5). Dancliffdied on October
10, 2013. (Docket No. 1).

Plaintiff contests the validity of the Third and Fourth Amendments to the Trust, alleging
that Dancliff was “cognitively impaired from meagfully appreciating the consequences of her
financial actions” and that the Defendants exkm@due influence on her. (Docket No. 1).
Defendants’ Counterclaim/Third-Party Complaialleges civil conspacy, conversion, and
tortious interference with inlgance rights. Movants’ Main to Dismiss involves only the
claim of conversion. In support of that claibefendants allege that between January of 2009
and March of 2010, Joni and Breck Jelletich ogad funds from accounts at Charles Schwab
and Bank of America, denying the rights ofotna J. Dancliff and Rhonda J. Pawlawski,
individually and as Trustees.” (Docket No. 6)he account at Charles Schwab is part of the
Danfield Family Trust. (Docket No. 16-1). i#t unclear whose property the account at Bank of
America is, though Plaintiffs note that it “appeatfs]oe titled in the name of Lorna Dancliff.”
(Docket No. 19).

STANDARD

The Federal Rules of Civil Procedure requthat pleadings, including complaints,
contain a “short plain statement of the claim sigathat the pleader is ttted to relief.” Fed.

R. Civ. P. 8(a)(2). A defendant may move tendiiss a claim or case because the complaint fails

to “state a claim upon which relief can be granteBed. R. Civ. P. 12(b). When considering a



Rule 12(b)(6) motion to dismiss, the court mpstsume all of the fagél allegations in the
complaint are true and draw all reasonabferances in favor of the nonmoving partyotal
Benefits Planning Agency, In&52 F.3d 430, 434 (6th Cir. 2008) (citiGgeat Lakes Steel v.
Deggendorf 716 F.2d 1101, 1105 (6th Cir. 1983)). “The court need not, however, accept
unwarranted factual inferencesld. (citing Morgan v. Church's Fried Chicke829 F.2d 10, 12
(6th Cir. 1987)).

Even though a “complaint attked by a Rule 12(b)(6) motion to dismiss does not need
detailed factual allegations, aapitiff's obligation to provide the grounds of his entitlement to
relief requires more than labels and conclusiansg, a formulaic recitation of the elements of a
cause of action will not do.”Bell Atl. Corp. v. Twombl|y550 U.S. 544, 555 (2007) (citations
omitted). Instead, the plaintiff's “[flactual allegats must be enough to raise a right to relief
above the speculative level on the assumptiondlhdhe allegations in the complaint are true
(even if doubtful in fact).”Id. (citations omitted). A complaint should contain enough facts “to
state a claim to relief that is plausible on its fackl”at 570. A claim becomes plausible “when
the plaintiff pleads factual content that allows tloeirt to draw the reasahle inference that the
defendant is liable for the misconduct allegedShcroft v. Igbal129 S. Ct. 1937, 1949 (2009)
(citing Twombly 550 U.S. at 556). If, from the well-pleatifacts, the court cannot “infer more
than the mere possibility ofisconduct, the complaint has giésl—but has not ‘show[n]'—'that
the pleader is entitled to relief.’td. at 1950 (citing Fed. R. Civ. B(a)(2)). “Only a complaint
that states a plausible claim fofie¢ survives a motion to dismiss/d.

Although Rule 12(b) does not specificalhddress motions to dismiss based on the
alleged expiration of the applicable statute of limitations, a complaint that shows on its face that

relief is barred by the affirmative defense o tstatute of limitations iproperly subject to a



Rule 12(b)(6) motion to dismiss for failure state a claim upon whichlref can be granted.
City of Painesville, Ohio v. First Montauk Fin. Cord78 F.R.D. 180, 193 (N.D.Ohio 1998). A
statute of limitations defense essentially signifibat the face of the complaint contains an
insurmountable bar to relief, indicatintpat the plaintiff has no claim. e® Ashiegbu v.
Purviance 76 F.Supp.2d 824, 828 (S.D. Ohio 1998jilg Rauch v. Day & Night Mfg576
F.2d 697, 702 (6th Cir. 1978)).

INITIAL MOTIONS

Movants filed a Motion to File SupplemantSur Reply, (Docket No. 22), for the Court
to consider in ruling on the Movants’ Motiaio Dismiss (Docket No. 16). The basis of
Movants’ Motion is new evidence bearing on ttatute of limitations issue raised in their
Motion to Dismiss. Movants attach a copy ofriffied Records from the Pima County Sheriff's
Department, acquired through subpoena, whibhy allege confirm that the Defendant
“personally reported to the Pima County Sifisr Department on July 21, 2010, those same
conversion claims, she next raises approximate\23rdars later . . .” (Docket No. 22). In their
response, Defendants argue that the Court shooticconsider factuahllegations outside the
pleadings as grounds for granting the motion to gismDefendants request additional time to
present facts and evidence.

On a motion to dismiss, a court may acceptttara outside the pleadings,” but in doing
so it generally must treat the motion “as onesiammary judgment under Rule 56.” Fed. R. Civ.
P. 12(d). “Where the evidence ‘captures only part of the incident and would provide a distorted
view of the events at issue,” v not require a court to coneidthat evidence on a 12(b)(6)
motion.” Id. (citing Passa v. City of Columbus, 123 Fed. Appx. 694, 697 (6th Cir. 200t).

proposed additional information appears straightforward in indicating that Defendant Jelletich



did have knowledge of the Bank of America olanf conversion as early as July 21, 2010. If
this is the case, she may have a difficult time mglan argument to toll the statute of limitations
based on the combination of Hack of knowledge of the indent and Dancliff's incapacity.
However, the Court is concerned that considetiigynew information athis stage may provide
a “distorted view othe evidence.” Thus, the Court WDENY Movants’ Motion to Supplement
Sur Reply. This information would be appropriaterfthe Court to consider on a Motion for
Summary Judgment at the appropriate time.

Additionally, Defendants filea Motion to Strike and Altmative Motion for Leave to
File Supplemental Response, (Docket No. 34). As the Court is not considering the information
provided in the Movants’ Motiorto File Supplemental Sur Reply at this point, Defendants
Motion to Strike and Alternative Motion for bge to File Supplemental Response is DENIED
AS MOOT. Similarly, this information woultbe appropriate for th€ourt to consider on a
summary judgment motion Hte appropriate time.

Finally, as Defendants’ Motion to Amend Ansry (Docket No. 25), is made within the
Court’s timeframe, it iSRANTED.

MOTION TO DISMISS

The Movants argue that because the evergsi@stion occurred between January of 2009
and March of 2010, the claim of caergion is barred by the statutklimitations. They note that
regardless of whether Kentacor Arizona law applie$,the statute of limitations is two years.
Movants are correct. Under Kentucky law, an action for conversion “shall be commenced within
two years from the time the cause of action accruellladison Capital Co., LLC v. S&S

Salvage, LLC 765 F. Supp. 2d 923, 931-32 (W.D. Ky12); K.R.S. § 413.125. Similarly,

2 |t appears as though both accountd@rated in Arizona, while the Trust is located in Kentucky. Neither party
briefed the conflict of laws issue, and, as the appkcstatute of limitations are the same, the Court will not
determine which law applies at this time.



under Arizona law, “there shall be commenced arosecuted within twgears after the cause
of action accrues, and not aftard, the following actions: . .. [flor detaining the personal
property of another and for contieg such property to one's awise.” A.R.S. 8§ 12-542(5).

However, Defendants respond that the uséatof limitations is tolled both by: 1)
Dancliff's mental incapacity and, 2) under AR.8 12-501 because Movants left the state of
Arizona. (Docket No. 17).

l. Lorna Dancliff's Mental Incapacity

Defendants allege that the statute of limitas is tolled becausef Dancliff's mental
incapacity. (Docket No. 17). &ants respond that any tollingdeal on mental incapacity is
inapplicable to claims based on any account hedtl solely by Dancliff. (Docket No. 19).
Because the account at Charles Schwab is paénedDanfield Family Trust, Pawlawski is a Co-
Trustee of that account. (Docket No. 16-Ihus, her claim for this account, or any claim
brought in her name inddually, is time barred.

As for the Bank of American account, which appears to have been held individually by
Dancliff, Movants agree with the Defendants tttatthe extent [Defendant] contends she can
prove [that Dancliff] was dtering a legal disability . . . thdimited part of the conversion claim
can survive a motion to dismiss.” (Docket No. 19).

The Court agrees that Dancliff's mental inaaipy could not toll thestatute of limitations
for the Charles Schwab account, of which Pawlkiwas a Co-Trustee, or for any claim brought
in Pawlawski’s name individually. However, besa both parties appear to agree that the claim
regarding the Bank of America @unt may be tolled by Danffls incapacity, the Court will
deny the Motion on thassue at this time.

Il. ARS § 12-501



Defendants allege that at some pointraftee events in question, the Movants moved
from Arizona to California. Defendants argtmat claims brought in Pawlawski’'s capacity as
beneficiary of the Dancliff Family Trust and asu$tee of said Trust may be tolled by A.R.S. §
12-501, “which tolls the statute of limitations ptias to claims brought against Joni and Breck
due to their absence from the state of Arizon@bcket No. 17). Defendants note that “because
discovery is still ongoing it hasot yet been determined when ¢iants] left Arizona and when
the statute of limitations ceased to ruid’.

The statutory provision readsw]hen a person against whoneth is a cause of action is
without the state at the tintbe cause of action accrues oraaly time during which the action
might have been maintained, such action malgrbaght against the person after his return to the
state. The time of such person's absence sloalbe counted or taken as a part of the time
limited by the provisions of this chapter.” A.R.S. § 12-501. However, Arizona case law makes
it clear that “the terms ‘without thetate’ and ‘absence’ . . . mean ofithe state in the sense that
service of process in any ofehmethods authorized by rule or statute cannot be made upon the
defendant to secure personaigdiction by the trial court.”Selby v. Karman521 P. 2d 609, 611
(Ariz. 1974). Defendants have not alleged that a state or federal court in Arizona could not have
obtained jurisdiction over the Movards a result of their move @alifornia. Further, Arizona’s
long-arm statute would have permitted Defenddntobtain service over Movants even while
they lived in California. See Meyers v. Hamilton Cqr93 P. 2d 904, 906 (Ariz. 1984)
(“Arizona's long arm statute provides in pdhat jurisdiction mg be exercised over a
nonresident defendant ‘which hasusad an event to ogr in this state out of which the claim
which is the subject of the complaint arose.”) (citing Rule 4(e)(2), Arizona Rules of Civil

Procedure, 16 A.R.S). The tollingagite will not preserve these claims.



Therefore, Movants’ Motion to Disiss Defendants’ conversion claimENIED as to

the Bank of America account, and3®RANTED as to the Charles Schwab account.

CONCLUSION

For these reasons, and consistertihwie Court’s conclusions above,

1)

2)

3)

4)

IT IS HEREBY ORDERED that:

Plaintiff and Third-Party Defenddst Motion to Dismiss Defendant’s
Counterclaim/Third-Party Complaint Asserti@daims for Tortious Conversion, (Docket
No. 16), iISGRANTED IN PART andDENIED IN PART .

Plaintiff and Third-Party Diendant’s Motion to File Supplemental Sur Reply, (Docket
No. 22), iSDENIED.

Defendants’ Motion to Amend Answer, (Docket No. 25GRANTED.

Defendants’ Motion to Strike and Alteringe Motion for Leave to File Supplemental

response, (Docket No. 34),ENIED.

November 5, 2014

Thomas B. Russell, Senior Judge
United States District Court



