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UNITED STATESDISTRICT COURT
WESTERN DISTRICT OF KENTUCKY
PADUCAH DIVISION
CIVIL ACTION NO. 5:14-CV-00027-TBR-LLK

RANDY HADFIELD, Plaintiff,
V.
NEWPAGE CORP.et al, Defendants.

MEMORANDUM OPINION AND ORDER

Randy Hadfield filed this agdiscrimination action againdtlewPage Corporation,
his former employerfollowing his termination in February 201®ursuant to 28 U.S.C.

8 636(b)(1)(A), the Court referredll discoveryrelated disputes tdlagistrate Judge
King. Unfortunately, there have been many, and NewPage objedtte tMagistrate
Judge’sopinion and order resolving themHaving carefully reviewedhat opinion,
NewPages objections SUSTAINED IN PART andOVERRULED IN PART.

l.

For some timeRandy Hadfield worked at NewPage Corporatiof@sility in
Wickliffe, Kentucky. R. 56 at IMagistrate Judge’s Opinion and Order of November 5,
2015). In February 2013however, NewPageeliminated more than three hundred
employees allegedly as part ofrationwidereduction in force Id. Among those
terminated wereHadfield and seven otheemployees athe Wickliffe location. Id.
NewPage offered all eight employees severance pay in exchangerdtgase of any
potential claims againdlewPage.Id. at 2-2. While seven of the terminated employees
accepted that offer, Hadfield refuseldl. Instead, Hadfield brought this action under the

Age Discrimination in Employment Act of 1967 and the Kentucky Civil Rights Act,
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claiming that NewPag terminated him on account of his age. R. 1-& ¥ 2625
(Complaint).

The Court held a telephonic scheduling conference with Hadfield and NewPage
on April 17, 2014. SeeR. 10at 1 (Order of April 9, 2014). Thereafter,on April 24,
2014, the Courtentered a scheduling ordeetting April 1, 2015 as the deadline for
completing discovery. R. 11 at 1, (8cheduling Ordgr Pursuant to 28 U.S.C. §
636(b)(1)(A), the Court referred all discovery disputes to Magistrate Judge IRng1
atl, 14.

The parties commencedriten discovery on July 23, 2014, whéfewPage
served Hadfield with interrogatoriesand requests for production.See R. 591
(NewPage’s Interrogatorieand Requests for Productjon Hadfield respondedo
NewPage'aperson Decembefd 2, seeR. 592 (Hadfield’s Response to Interrogatories
and Requests for Production), and propounded his own requests on January 12015,
R. 593 (Hadfield’s First Requests for ProductiolNewPage repliedn March 9. SeeR.
594 (NewPage’'fResponse to First Requests for Production).

Meanwhile,and well in advance of the discovery cutoff déddadfield requested
additionaltime to complete discoverySeeR. 14 at 32 (Motion to Amend Scheduling
Order). Although NewPage opposed that requeste R. 16 at 6 (Response in
Opposition to Motion to Amend Scheduling Ordéing Court granted Hadfiels'motion
It extendedhe discovery cutoff datom April 1 to November 1, 2015R. 19 at 1, 1 4
(Amended Scheduling Order).

SubsequentlyiHadfield servedadditionalwritten discovery requestsn NewPage

in May 2015, see R. 595 (Hadfield’s Interrogatories andSecond Requests for



Production), and NewPage respondedtiie samein late July 2015,see R. 536
(Response to Interrogatories alkcond Requests for Production). Hadfield also
deposed his former supervisors, Lora Snowaert and Matt Owens, in JuneS2@is.21
(Notice of Snowaert's Deposition); R. 22 (Notice of Owens’ Deposition). While
subsequent discovery slowed in or around August 2015, such appears to be the result of
Hadfield and NewPage’s inability to resolve numerous discovery-related disfaeR.
599 (Discovery Correspondence). Ultimately, Hadfield brought those issut®e to
Magistrate Judge in SeptembseeR. 27 at 1(Magistrate Judge’s Order of September
25, 2015), who ordered the matters briefed in OctdasRR. 33 at 1 (Magistrate Judge’s
Order of October 16, 2015), and resolved them with the objéatepinion and order in
NovemberseeR. 56at 12-14.

.

When a party timelyassigns error to a magistrate judge’s nondispositive order,
this Court “has authority to ‘reconsider’ the determination, but under a limited sdandar
of review.” Massey v. City of Ferndal@ F.3d 506509 (6th Cir. 1993jciting 28 U.S.C.

8 636(b)(1)(A)). Under that standard, magistrate judge’determinationmust be
affirmed unless the objecting pargemonstrates thdhe orderis “clearly erroneous or
contrary to law.” 28 U.S.C. 8§ 636(b)(1)(Asee alsd~ed. R. Civ. P. 72(gjmplementing
statutory directive) “The ‘clearly erroneous’ standard applies only to factiralings
made by the Mgistrate Judge, while [his] legal conclusions will be reviewed under the
more lenient ‘contrary to law’ standard EEOC v. Burlington N& Santa Fe Ry. Co.

621 F. Supp. 2d 603, 605 (W.D. Tenn. 20(#)eration in original(quoting Gandee v.

Glaser, 785 F. Supp. 684, 686 (S.D. Ohio 199}.d per curiam 19 F.3d 1432 (6tiCir.



1994) (unpublished table dispositignfinternal quotationmarks omitted). A factual
finding is clearly erroneousherethe Court is left “with the definite and firm conviction
that a mistake has been committedifax Trucking, LLC v. Liberty Mut. Ins. Cor@02
F.3d 793, 808 (6th Cir. 201%¢iting Anderson vCity of Bessemer City470 U.S. 564,
573 (1985)). A legal conclusion is contrary to law if it contradicisignoresapplicable
precepts of law.Sedgwick Ins. v. F.A.B.E. Custom Downstream Sys, Ané¢.. Supp. 3d
536, 538 (E.D. Mich. 2014).

1.

NewPage objects tour partsof the Magistrate Judgepinion andorder See
R. 59 at £2 (Objection to Magistrate Judge’s Opinion and Oyrdéte Court addresses
the merits of those objections below.

A.

First, NewPage arguethat the Magistrate Judge erred when bgtended the
discovery cutoff date to allowadfieldto serve additional requests for productiddee
id. at 19-22 NewPagdnsiststhe Magistrate Judge grantelat extensiorwithout good
cause.See idat21-22. heCourt disagrees.

1

Schedulingarder modificationsFederal Rule of Civil Procedurg6 says, are
available only “for good cause and with the judge’s consent.” Fed. R. Civ. P. 16(b)(4).
“The primary measure diCivil] Rule 16’s“good causkstandard is the moving party’s
diligence in attempting to meet the case management order’s requirements,” though
courts may also consider prejudice to the nonmoving pa8wnith v. Holston Med. Grp.

P.C, 595 F. App'x 474, 478 (6th Cir. 2014) (quotihtge v. RoclEin. Corp, 281 F.3d



613, 625 (6th Cir. 2002)see also Leary v. Daeschn&49 F.3d 888, 906 (6th Cir.
2003). A “formal motion is not necessary” for the Court to modify its scheduling order.
Fed. R. Civ. P. 1®) advisory committes note t01983 amendmentgee also Kohus v.
Ohio State Highway PatrpNo. 3:12CV-324, 2015 WL 4545888, at *2 (S.D. Ohio May
6, 2015) (“The Courtsua sponteextends the discovery deadline . . . Dgvis v. Musick
No. 2:1:CV-919, 2013 WL 209578, at *1S.D. Ohio Jan. 17, 2013) (“Although
defendants have not expressly moved for an extension of the discovery competition
period, the partiesnemoranda effective addi®the issue.;)Davis v. Fid. Techs. Corp.
180 F.R.D. 329, 331 (W.D. Tenn. 1998) (“The Courtlfysua spontethat good cause
exists for extending the discovery deadline to allow for limited discovery orsshe at
hand.).

2.

a

In this case,he record supports a finding of good cause. While, perhaps, less

than a model of diligence, there is sufficient evidence Haalfield hadbeen attempting
to schedule depositions and conduct discopeigr to the November 201deadline For
example,Hadfield servd written discovery requests intdaMay 2015,seeR. 595, and
NewPage respondeid those requests in late JU)15 seeR. 536. Hadfield also
deposed his former supervisors, Lora Snowaert and Matt Qwedsne2015 SeeR.
21; R. 22. While subsequent discovery slowed in or around August 20idhappears to
be the result of Hadfield and NewPage’s inability to resolve numerous disaeletigd
disputes.SeeR. 599. Ultimately, Hadfieldbrought those issues the Magistrate Judg

in SeptemberseeR. 27 at 1 whoordered the matters briefed in Octols¥eR. 33 at 1



and resolved them wittihe objectedo orderin NovembeyseeR. 56 at 1214. In light
of the progress madeladfieldhas exhibited diligence in trying to meet the deadlines set
in this Court’s scheduling order.

b.

Still, NewPage faults Hadfieltbr not pursuing discovergarlier SeeR. 59 at
1417, 206-22. It saysthatHadfield waited until October 16two weeks before the close
of discovery) beforerequesting sevenew categories of documentdd. at 21;see also
id. at 14-17. The Magistrate Judge rejected tharrative holdingthe documentshat
Hadfieldrequested in October substantially overlapped with those sought through earlier
interrogatories and requests for producti@eeR. 56 at 11 (comparing R. 3§ with R.

40-5, andR. 407). While NewPage’s position is not without some mérihe Court
cannot sayhatthe Magistrate Judgefsding is clearly erroneous.

Take the following example NewPage allegethat Hadfield failed to “use the
discovery period diligently” because, prior to Octol®15 he never asked for the
performance reviews of eleven other employaetheWickliffe location SeeR. 59 at
14, 20-22. True enoughHadfield made nospecific request for those filegprior to
October In May, however,Hadfield did ask fothose same employgepersonnel fils,
seeR. 593 at 5, T 6-files he assumedvould containany and allperformance
evaluationsseeR. 46 at 5 (Response to Motion to Quash). While that assumption turned
out to be incorrect, Hadfield learned of his mistakdy after takingMike Mazzone’s

deposition on October 20, 201%eeR. 46 at 6see alsdR. 492 at 2 (Reply in Support

! Hadfield’s request for the “Employment Termination Program Disclosure, Severance and
Release Agreement, and Severance Worksheet Summsty”Gary Rohrer, Everette Clement, Morris
Tucker, and Terri DunnR. 36 at 2, 147 (Notice of Mazzone’s Depositionappear to beinrelated to
Hadfields earlier discovery requestgeR. 59 at 15. Instead, these records relate to a reductiorcaat
Wickliffe Paper MIl in 2009—not the reduction iforcein 2012. SeeR. 59at 8
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of Motion to Quash). The Court is nigft with a definiteand firm conviction then, that
the Magistrate Judgefsding of substantial overlap is without support.
B.

Next, NewPage argues thtite Magistrate Judge erred when he ordered NewPage
to produce theconfidential severance and release agreemantbe other Wickliffe
location employees R. 59 at 2224. The essence of NewPage’'s objection is that
Hadfield did not meet his burden to show the relevance of the agreerBesetd. at 22-

23. The Magistate JudgelisagreedseeR. 56 at 4, and his conclusion is not contrary to
law.
1

Federal Rule of Civil Procedure 26 allows parties to “obtain discovery regarding
any nonprivileged matter that is relevant to any party’s claim ondefand proptional
to the needs of the casd-ed. R. Civ. P. 26(b)(1kee alsd-ed. R. Civ. P. 26(b) advisory
committee’s note to 2015 amendméntRelevance is to becbnstrued broadly to
encompass any matter that bears on, or that reasonably could lead to otherhatatter t
could bear on” any party’s claim or defens®@ppenheimer Fund, Inc. v. SandedS87
U.S. 340, 351 (1978) The proponent of a motion to compel discovery bears the initial
burden of demonstrating relevancgeeUnited States ex rel. Shamesh v. @&, —F.
Supp. 3d——, —— 2016 WL 74394, at *8 (D.D.C. 2016ruenbaim v. Werner

Enters, Inc, 270 F.R.D. 298, 302 (S.D. Ohio 201®nderson v. Dillard’s, Ing.251

2 various revisionsto the Federal Rules of Civil Procedure became effective on December 1,
2015 and govern ifisofar as just and practicaplall proceedings then pendifig Order Regardig
Amendments to Fed. R. Civ. Ps— U.S. — (2015); see also28 U.S.C. § 2074(a).Upon careful
considerationthe Court holdshatapplication of the amended Federal Rules of Civil Procedure to this case
is just and practicableSeeMatthewn Enter., Inc. v. Chrysler Gri.LC, No. 13CV-04236BLF, 2015 WL
8482256, at *1 n.7 (N.D. Cal. Dec. 10, 201%herefore, the Court applies the Civil Rules as amended.
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F.R.D. 307, 30910 (W.D. Tenn. 2008).Consideringhe spirit and purpose of th€ivil
Rules, howeverthat thresholds relatively low. SeeJohn Wiley & Sons, Inc. v. Book
Dog Books, LLC298 F.R.D. 184, 186 (S.D.N.Y. 2014)rangen vPa. Lumbermans
Mut. Ins. Co, 593 F. Supp. 2d 1273, 1278 (S.D. Fla. 200B)e Court has considerable
discretion when handling discovery matters, such as deciding if information might be
relevant. See S.S. v. E. Ky. Unia32 F.3d 445, 451 (6th Cir. 200&)hrysler Corp. v.
Fedders Corp.643 F.2d 1229, 1240 (6th Cir. 198%ge alsoHeathman v. U.S. Dist.
Court for Cent. Dist. ofCal., 503 F.2d 1032, 1035 (9th Cir. 197@)Relevance’ on
discovery has a very broad meaning, and the question is for the district courig (cit
Fed. R. Civ. P. 26(b)(1)) (citation omitted)).

2.

Hadfield satisfied his burden to demonstrétee relevance of the severance
agreementsbetween NewPage anfbrmer Wickliffe-location employees who were
terminated along with Hadfieldduring theallegedreductionin force Possibly, those
agreementbear on NewPage’s “contention that there was a valid reduction in"fdrce
402 at 4 (Memorandum in Support of Motion to CompelMore to the pointthe
agreementspurport to “release[]any age discrimination claims&dnd prohibit those
former employees “from speaking anyone about the terminationltl. at 4. In light of
those factsHadfield is “entitled to investigate why these former employees decided to
accept [NewPage’s] offers.” R. 56 at #he Magistrate Judds findings arenot clearly

erroneous and his conclusion is not contrary toJlaw.

3 Of course, just becaushe Court will allowHadfield to obtain the severance agreements in
discovery does not meahat Hadfield will be allowed to introduce theat trial. Civil Rule 26 speaks
plainly on thatpoint. “Information within this scope of discovery need not be admissible depeé to be
discoverablé. Fed. R. Civ. P. 26(b)(1).



C.

NewPage alstakes issu&ith the manner in whicthe Magistrate Judge resolved
Hadield’'s request for leave to take more than ten depositions. R. 59-&6.24
According to NewPage, thdagistrate Judgeonflated “two separate processes, with two
separate burdens: the process by which a party opposing discovery seeks aerotect
order and the process by which a party seeking to take more than ten depositions seeks
leave for the same.R. 59 at 24 (citing R. 56 at 6-10). On that point, NewPagghs

1

A party is generally limited to ten depositiosgeFed. R. Civ. P. 30(a)(1put
the number maye increased with leave frothis Court (or by stipulationgeeFed. R.

Civ. P.30(a)(2)(A)(i) Before grantingeave to depose more than ten persons, the Court
must weigh “several discretionary factorgund in Federal Ruleof Civil Procedure
26(b)? Raniola v. Bratton243 F.3d 610, 628 (2d Cir. 200Kee alscFed. R. Civ. P.
30(a)(2). The party seeking additional depositiomas the burden of persuading the
Court that additional depositions are necess&se, e.gMoore v. Abbott Laboratorigs

No. 2:05CV-1065, 2009 WL 73876, at *1 (S.D. Ohio Jan. 8, 2008%teon Corp. v.
Nat’l Union Fire Ins. Co. of Pittsburgh, PaCivil Action No. 07#12250,2008 WL
251985, at *1 (E.D. Mich. Jan. 30, 2008gcord Scott v. City of Sioux Cit98 F.R.D.
400, 402 (N.D. lowa 2014Madison v. Jack Link Assocs. Stage & Lighting Rrokhc,,

297 F.R.D. 532, 535 (S.D. Fla. 2018Byrd v. District of Columbia259 F.R.D. 1, 5

* Those factors include (1) whether the additional depositions wouldriseasonablgumulative
or duplicative,” or if the same information could be obtained from sossldardensome source, Fed. R.
Civ. P. 26(b)(2)(C)(i); (2) whether the moving party “has had ample opptyrtio obtain the information
by discovery,” Fed. R. Civ. P. 26(®)(C)(ii); and (3) whether taking additional depositions would be
“proportional to the needs of the case, considering the importance of tee &tsstakén the action, the
amount in controversy, the parties’ relative access to relevant informtteparties’ resources,” and the
burden compared to the benefit of the proposed discovery, Fed. R. Civ. P. 26(b)(1)

9



(D.D.C. 2009);Barrow v. Greenville Indep. Sch. Dise02 F.R.D. 480, 4883 (N.D.
Tex. 2001).
2.

Becauset appears thathe Magistrate Judge applied the wrong legal standbed
Court must set asidthe grant of leave to Hadfield as contrary to lawo start,the
MagistrateJudge required NewPage to brief its opposition to Hadfield’s oral refprest
leave before Hadfield ha briefed his position on the subjecBeeR. 33 at 2. The
unusual procedure placed NewPagehadisadvantageous position of responding before
Hadfield had discharged his initial burden of demonstratirgnecessityof deposing
more than ten person§&eeR. 41-1 at 2 n.2 (Motion for Protective Order). In laginion
andorder granting Hadfield leavéhe Magistrate Judge failed to addrekss paradox of
“trying to disprove or argue against an unknown showing.” R. 59 at 25.

More importantly, itseemsthat the Magistrate Judge placed the burden of
production(and of proof) on NewPage instead of on Hadffel8eeR. 56 at 610. For
example, the Magistrate Judge faulted NewRagaot presentingsufficient evidence to
demonstrate that the degtamns would result in a burden disproportional to the instant
case.” Id. at 9. He also held NewPage could not “meet [its] burden to prevent [the]
depositions simply based on the ratio of deposed to undeposed witnegsesthe
class”of employees whaevorked in the same department as Hadfidll. at 10. As the

party seeking leave, howevénpse burdenselonged tdHadfield—not NewPage To be

®> The burden of productiorefers to “a party’s duty to introduce enough evidence on an issue to
have the issue decided by the ffiotler, mther than decided against the party in a peremptory ruling such
as a summary judgment or a directed verdiddrden of ProductionBlack’s Law Dictionary(10th ed.
2014); see alsdDir., Office of Workers’ CompRrograms, Dep’t of Labor v. Greenwich Uelies 512
U.S. 267, 274 (1994) (defining the burden of production as “the burden of going forwdrdhei
evidence”).

10



fair, the Magistrate Judge might wetlave beemeferring to NewPage’sequestto limit
Hadfield to theseven depositions that he hatfeady taker-an issue on which NewPage
did bear the burden of proofSee Lewis v. St. Luke’s Hosp. As§32 F.3d 33. 1997 WL
778410, at *3 (6th Cir. 1997) (unpublished table disposition) (“The burden of
establishing good caugder [a protective] order rests with the movapt.Yet, the Court
cannot saythat for certain Accordngly, the Court will set asidéhe grant of leave to
Hadfieldas contrary to law and remand this issuthtoMagistrate Judge faappropriate
disposition.

D.

Lastly, NewPagamaintainsthatthe Magistrate Judgerredin two waysregarding
the subpoenaduces tecumissued toNewPage's Human Resources Directdike
Mazzone. SeeR. 59 at 1319. First,NewPage assertds motionto quashpresentedan
actual controversyhat—contrary tothe Magistrate Judgesonclusion—was not moot.
Id. at 13-18. SecondNewPage faultshe Magistrate Judge for declining to award it
reasonable fees and co$ts resisting the subpoenald. at 18-19. Because @aither
conclusion is contrary to law, however, the Court overrules NewPage’s objections.

1

For all practical purposes, NewPage’s motion to qusshoot. The subpoena
ducestecumdirected Mazzone to produce various materials ati&positionseeR. 361
at 1 (Subpoenduces Tecuim which Hadfield noticed for October 20, 2058gR. 36 at
1-2 (Notice of Mazzone’s Deposition) Hadfield deposed Mazzone on that dénet
Mazzone (and NewPagerefused to produce any of the documents requested in the

subpoena SeeR. 56 at 11. Because Mazzong@and NewPagejefused tocomply with

11



that subpoenand the time for production has passétle subpoena no longer has any
effect.” Does 14 v. U.S. Aty Office, Dist. of Ney407 F. App’x 165, 166 (9tiCir.
2010) (per curiam)accord In re Johnson & Johnsp8®9 F.R.D. 174, 177 (D. Del. 1973)
(“By their failure to appear on that date the subpoenas were dishonored and spgnt . .
In light of its noncompliance, NewPage hdsntifiedno harmfor this Courtto remedy.
SeeDoes 14, 407 F. App’x at 16Qciting Earth Island Inst. v. U.S. Forrest Serd42
F.3d 1147, 1157 (9th Cir. 2006)). Any consideration of the motion to quash (or of the
technical validity of the expired bpoena) “would be academic at this pointlii re
Johnson & Johnsgnb9 F.R.D. at 177.The Magistra¢ Judge committed no error in
finding NewPage’s request moot.
2.
a

The Magistrate Judge’s refusal to award NewPage its fees andwarstsot
contrary to laweither Under FedefdaRule of Civil Procedure 45, party issuing a
subpoena must take reasonable steps to avoid imposing an undue burden on the person
subject to that subpoeng&geeFed. R. Civ. P. 45(d)(1). Should the issupagty fail to
comply with that duty, the Court must “impose an appropriate saretidnch may
include lost earnings and reasonable attorney’s’feéd. But Civil Rule 45neither
requiresthe Court “to impose sanctions merely because a party is unsucaasgful
subpoena,’Goldberg v. Amgen, In—F. Supp. 3d——, ——2015 WL 4999856, at
*9 (D.D.C. 2015), nor does it mandate the award of attorney’s fees as a sddnotted,
States v. 36695 ClaritaNo. 1512679, 2015 WL 6437214, at *2 (E.D. Mich. Oct. 22,

2015) Instead, “an award of fees is within the Court’s discretidd6695 Claritg 2015

12



WL 6437214, at *2 (citingMuslim Cmty. Assoc. of Ann Arbor v. Pittsfield Tviyo. 12
10803, 2015 WL 5132583, at *3 (E.D. Mich. Apr. 24, 2015)).
b.

Here, the Magistrate Judgéound that the subpoen@egardless of any deficits)
“did not impose an undue burden or expéns®. 56 at 12. First, Mazzone (and
NewPage)refused to comply witht. Second,Mazzone (and NewPage&puld have
served Hadfield with aritten objection insteadf filing the motion to quashSeeFed.
R. Civ. P. 45(d)(2)(B)see also Andra Grp., LP v. JDA Software Grp.,,lre—F. Supp.
3d ——, —2015 WL 1636602, at *4 (N.D. Tex. 2015)T{fnely serving written
objections hereforesuspends the ngparty’s obligation to comply with a subpoena
commanding production of documents, pending a court &xderln light of those
findings, the Magistrate Judgéeld NewPage suffered no undue burden or expeRse.
56 at 12. The Courtperceivesno dear errorof factor conclusion contrary to laas to
that determination.

V.

For the aforementioned reasons, and being otherwise sufficiently advised,;

IT ISHEREBY ORDERED that DefendantNewPage Corporation’s Objections
to Magistrate Judge’s Opinion and Order (R. 59)SWSTAINED IN PART and
OVERRULED IN PART. The CourtSETS ASIDE that portion of the Magistrate
Judge’s Opinion and Order thagermittedPlaintiff Randy Hadfield to take motkan ten
depositions. Further liefing on this matter will be addresséollowing the lift or
dissolution of the automatic stayheeR. 61 at 12 (Suggestion of Bankruptcy3ge also

11 U.S.C. § 362(a)(1).
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IT ISFURTHER ORDERED that NewPage Corporation’s Expedited Motion to
Stay Discovery Practice and Case Deadlines Pending Resolution of Distéstons

(R. 55) isDENIED ASMOOT.

IT IS SO ORDERED. 6 /:
Date:  February 3, 2016 N - W

Thomas B. Russell, Senior Judge

cc Counsebof Record United States District Court
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