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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF KENTUCKY
PADUCAH DIVISION
CASE NO. 5:14CV-000851BR

STEVEN BRADLEY GILES PETITIONER
V.
GARY BECKSTROM RESPONDENT

MEMORDANDUM OPINION

Giles has filed & 2254 habeas petitiorfDocket #1). Beckstrom, on behalf of
Kentucky, has filed a motion to dismiss. (Docket #9). Giles responded. (Docket #15). This
Court referred the matter to Magistrate Judge King for a report and recomioendeteport
and recommendatidmas been issuedDocket #16). Giles filed an objection. (Docket #19).
Beckstrom has responded to that objection. (Docket #20). The matter is now ripedimndeci

INTRODUCTION

Three issues were presented in Beckstrontsion to dismiss and Giles’s objection: (1)
whether Giles filed his habeas petition outside the statute of limitations; (2) wtretlstatute
of limitations should be equitably tolled; and (3) whether Giles should receivefaaierof
appealabiliy.

Giles was convicted of manslaughter stemming from acan@runk driving accident in
which Shirley Maestas was thrown from the car and died. Giles appealed to thekigebourt
of Appeals, which affirmed. Giles then appealed to the Kentucky Supreme Court, which
affirmed on October 21, 2010. Giles had ninety days to file a petutromrit of certiorari with

the United States Supreme Court. Thus, Giles’ petition was due on January 19, 2011. Giles did
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not file a petition Therefore, Giles oneewr statute of limitation® file this habeas petition
began to run on January 20, 2011.

Thirty-four days later, on February 23, 2011, Giles filed a motion to vacate judgment in
the McCracken Circuit CourtThe McCracken County Circuit Court denied this motion. The
Kentucky Court of Appeals subsequently affirmed this denial. The Kentucky Seiireuant
denied discretionary review on May 15, 20The parties agree that the statute of limitations
was tolled during the course of these appeals M@y 16, 2013, thirty-four days of the oyear
statute of limitations had elapsed and Giles had 331réayaining to file thisxabeas petition.
Therefore, the deadline to fiiles’s petitionwasApril 12, 2014?

Giles filed this petition on May 1, 2014, which is nineteen days after the statute of
limitations elapsed. Giles’s attorney calculateel due date of Giles’ petition as May 2, 2014 by
adding twenty-one days to the above formula. (Docket #15). These tarentiays are the
amount of time betweewhen the Kentucky Supreme Coenters arorder and when that order
becomes final. Ky. CR 76.30(2)( Giles argues that it is not the date that judgment is entered,
but rather the date that judgment becomes final, that triggers the statute of limitatitres.
alternative, Giles argues the statute of limitations shioeEuitably tolled because the rule is
unclear.

Magistrate Judge King recommended that Gilesiseas petitiowasfiled past the

statute of limitationsthatthe statute of limitationshould not be equitably tetl, andthat Giles

! The statute of limitations begins the day after the event that “triggers the.pd¥faxl R. Civ.
P. 6(a). See also Johnson v. Riddle, 305 F.3d 1107, 1115 (10th Cir. 2002) (collecting cases).

?Since this day was a Saturd#&iles would have had until Monday, April 14, 2014 to file his
petition. Bartlik v. United States DOL, 62 F.3d 163 (6th Cir. 1995) (holding if the statute of
limitations expires on a weekend or holiday, then it extends to the next business day).
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should receive a certificate of appealabilifyor the following reasons, the Court adopts these
recommendations.

DISCUSSION
l. Gilesfiled hishabeas petition after the statute of limitations had expired.

It is undisputed that th&tatute of limitations for filing a federal habeas corpus petition is
one year.28 U.S.C. § 2244(d)(1)Theparties dispute when this one year begins to run.

The statute of limitations begins to run from the “latest” of four events, onlyfomleich
is applicable in this cas&8 U.S.C. § 2244(d)(1)The statute of limitations begins to ran
“the date on which the judgment became final by the conclusion of direct review or the
expiration of the time for seeking such revie@8 U.S.C. § 224#l)(1)(A).

Giles’s final appeal was to the Kentucky Supreme Court. The time for appeal to the
United States Supreme Court expiredety days afterthe date of entry of the judgment.” Sup.
Ct. R. 13(1). Therefore, ninety days after the Kentucky Supreme Court entered an order
declining to hear Giles’ appeal, the oyear statute of limitations began to run.

Giles argues an additional twenty-one days should be included in this equation. Giles
points to Ky. CR 76.30(2)(a), which states that an “opinion ofKkeatucky] Supreme Court
becomes final on the 21st day after the date of its rendition.” According tqQ Badsentucky
Supreme Court entered an order on October 21, 2010, but this order did not become final until
twenty-one days had elapse®nly after the order beowes final would the time for seeking
review lefore the Supreme Court begin to run. Giles argues that to hold otherwise would negate
the plain language of Ky. CR 76.30(2)(ahich states Kentucky Supreme Couecision
“becomedinal on the 21st day after the date of its rendition.” (Docket #M3gistrate Judge
King was not persuaded by this argument, nor is this C@iles’sinterpretation would itself

ignore theplain language of United States Supreme Court Rules 18(i¢h states a petition
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must be filed “within 90 days aftentry of judgment or order sought to be reviewed, and not
from the issuance date of the mandate (or its equivalent under local pra¢ticg)hasis added).
Also, this Court has previously hdlgiat the twentyone day period for finality does not apply in
this situation.Gassv. Chandler, No. 1:05CV-00126 TBR, 2006 WL 1793618 (W.D.Ky. 2006)

see also Jackson v. Chandler, No. 6:09CV-00125GFVT (at Docket #7, EX. 1).

. The statute of limitationswill not be equitably tolled.

Giles alternatively argues that the statute of limitations should be equitably tetladse
Giles’s attorney in good faith miscalculated the statute of limitations.

“Generally, a litigant seekignequitable tolling bears the burden of establishing two
elements: (1) that he has been pursuing his rights diligently, and (2) thaéswawedinary
circumstance stood in his wayPace v. DiGuglielmo, 544 U.S. 408, 418 (2005). “Agarden
variety claim of excusable neglectiich as a simple ‘miscalculatiaifiat leads adwyer to miss
a filing deadlinedoes not warrant equitable tolliigHolland v. Florida, 560 U.S. 631, 651-52
(2010) (citations omitted). Attorney miscalculation is simply not sufficient to warrant equitable
tolling, particularly in the postconviction context where prisoners have no coiest#l right to
counsel. Lawrencev. Florida, 549 U.S. 327, 336 (2006).

Giles’s attorney mistakeyicalculated that an additional twerdge days should be
added to the statute of limitations, causing his petition to be tardy. This typecafaulation is

insufficient to warrant equitable tolling.

[11. A certificate of appealability will beissued.

Finally, Magistrate Judge King recommends that a certificate of appealabilisgined.
If a habeas petition has been dismissed on procedural grounds, then determining whether

a certificate of appealability should issue “has two components, one diredteclaterlying



constitutional claims and one directed at the district court’s procedural holdagK v.

McDaniel, 529 U.S. 473, 484-85 (2000). First, the petitioner must demonstrate that “reasonable
jurists” could disagree on how to decide the procedural idslieSecond, the petitioner must
demonstrate that he “has made a substantial showing of the denial of a conatitight.” 28

USCS § 2253. “Section 2253 mandates that both showings be made before the court of appeals
may entertain the appéalJack, 529 U.S. at 485.

Gileshas shown that reasonable jurists could disagree on how to calculate the statute of
limitations. Gileshas gien anexample of the Supreme Court accepting petitions more than
ninety days aftethe Kentucky Supreme Court rendejedgment. (Docket #19)See Owens v.
Kentucky, 556 U.S. 1218 (2009) (hearing petition filed on May 13, 2008, which was 109 days
after the Kentucky Supreme Court’s decision was rendered but only sevghttylays after it
became final).This suggests that on at least some occasions the Supreme Court has interpreted
“entry of judgment” to mean when a judgment becomes fidhile the Court believes that its
above rationale is correct, Giles’s argument has shown that the Court’s procelihuyak at
least “debatable.Whitt v. Warden, Lebanon, Corr. Inst., 2014 U.S. Dist. LEXIS 125937 *2
(S.D. Ohio, 2014}"a certificate of appealability shall issue where jurists of reason would find it
debatable whether the Court was correct in its procedural ruling”).

The Court adopts Magistrate Judge King’s recommendation thati@gesiade a
substantial showing that he was denied a constitutional right. (Docket #16).

Accordingly, a certificate of appealability will issue.

CONCLUSION
This Court has conducteddanovo review of the Magistrate Judge’s report and

recommendatin and the objection filed thereto. It concludes Giles filed his habeas petition
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outside the statute of limitations, the statute of limitations should not be equitablyaolied,
Giles should recge a certificate of appealabilitylherefore the respondent’s motion to dismiss
will be granted.

A separate order and judgment shall issue.

Thomas B. Russell, Senior Judge
United States District Court

November 5, 2014



