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"
x0"
"
CFU"UGEWTKV[."N0R0"gv"cn0."                        FGHGPFCPVU"
"

OGOQTCPFWO"QRKPKQP"CPF"QTFGT"

" Vjku"ocvvgt"eqogu"dghqtg" vjg"Eqwtv"wrqp" vyq"oqvkqpu0"Hktuv."Fghgpfcpv"CFU"Ugewtkv{."

N0R0" *ÐCFUÑ+" jcu" oqxgf" hqt" Lwfiogpv" qp" vjg" Rngcfkpiu" rwtuwcpv" vq" Hgfgtcn" Twng" qh" Ekxkn"

Rtqegfwtg" 34*e+0" ]FP"90_" Ugeqpf."Fghgpfcpv"CFV"NNE" *ÐCFVÑ+" jcu" cnuq" hkngf" c"Oqvkqp" hqt"

Lwfiogpv" qp" vjg" Rngcfkpiu" rwtuwcpv" vq" Twng" 34*e+0" ]FP" 80_" Vjgug" ocvvgtu" ctg" tkrg" hqt"

cflwfkecvkqp0"Hqt"vjg"hqnnqykpi"tgcuqpu."dqvj"qh"vjgug"Oqvkqpu"]FP"9."FP"8_"ctg"FGPKGF0"

K0"Hcevwcn"("Rtqegfwtcn"Dcemitqwpf"

" Rnckpvkhh" Lwf{" Dgtpctf" *ÐRnckpvkhhÑ+" kpkvkcnn{" hkngf" vjku" ncyuwkv" cickpuv" CFU." CFV." cpf"

Hktuv"Tgurqpug."Kpe03"kp"OeEtcemgp"Eqwpv{."Mgpvwem{"Ektewkv"Eqwtv"qp"Fgegodgt"37."42380"]FP"

3/3." cv" 70_" Rnckpvkhh" eqpvtcevgf" ykvj" CFV" kp" 4227" vq" kpuvcnn" cpf" oqpkvqt" c" ectdqp" oqpqzkfg"

fgvgevqt"kp"jgt"jqog0"]FP"8/3."cv"30_"Rnckpvkhh"fqgu"pqv"urgekh{"gzcevn{"jqy"qt"yjgp"ujg"gpfgf"

jgt"eqpvtcev"ykvj"CFV"cpf"uwdugswgpvn{"eqpvtcevgf"ykvj"CFU."dwv"CFVÓu"kpuvcpv"Oqvkqp"pqvgu"

vjg"hqnnqykpi<"ÐCFV"oqpkvqtgf"]RnckpvkhhÓu_"cncto"u{uvgo"wpvkn"ujg"ecpegnngf"jgt"CFV"ugtxkeg"

cpf"eqpvtcevgf"ykvj"eq/fghgpfcpv"CFUÈ0Ñ"]Id._"Nkmgykug."CFUÓu"kpuvcpv"Oqvkqp"pqvgu"vjcv"CFU"

cpf"Rnckpvkhh"gpvgtgf"kpvq"c"ukoknct"oqpkvqtkpi"citggogpv"qp"Octej"3."422:0"]FP"9/3."cv"40_"

"""""""""""""""""""""""""""""""""""""""""""""""""
3"Hktuv"Tgurqpug."Kpe0"ku"pq"nqpigt"c"rctv{"vq"vjku"cevkqp0"
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" Owej"ncvgt."kp"Lcpwct{"4238."Ð]R_nckpvkhh"dgicp"gzrgtkgpekpi"fk¦¦kpguu."pcwugc."jgcfcejgu"

cpf"fkcttjgc0"Vjku" eqkpekfgf"ykvj" vjg"rnckpvkhh" wukpi"jgt"icu" hktgrnceg0"Vjg"oqtg" ujg"wugf"jgt"

hktgrnceg."jgt"ukempguu"yqtugpgf0Ñ"]FP"3/3."cv"80_"RnckpvkhhÓu"u{orvqou"eqpvkpwgf"vq"igv"yqtug"

wpvkn"Hgdtwct{"37."4238."yjgp"ujg"Ðecnngf"c"nqecn"jgcvkpi"cpf"ckt"eqorcp{"vq"ejgem"jgt"jqog"hqt"

ectdqp"oqpqzkfg0"Vjg" kpurgevkqp" tgxgcngf" vjcv"jgt" hktgrnceg"dwtpgtu"pggfgf"engcpkpi." vjcv" jgt"

hktgrnceg"xgpv"ycu"enqugf"cpf"vjcv"vjg"rnckpvkhh"jcf"dggp"nkxkpi"ykvj"gzeguukxg"ectdqp"oqpqzkfg0Ñ"

]Id._"Rnckpvkhh"cnngigu"vjcv."Ð]f_gurkvg"vjg"jkij"ngxgnu"qh"ectdqp"oqpqzkfg"kp"vjg"jqog."vjg"ectdqp"

oqpqzkfg" fgvgevqtu" kpurgevgf" d{" cpf" ockpvckpgf" d{" CFU" jcf" pqv" kpfkecvgf" vjgtg" ycu" c"

rtqdngo0Ñ" ]Id._" Chvgt" vjg" tgxgncvkqp" tgictfkpi" vjg" jkij" ectdqp" oqpqzkfg" ngxgnu" kp" jgt" jqog."

ÐCFU"ecogÈvq"kpurgev"yjcv"jcf"jcrrgpgf0"Vjg"rnckpvkhh"ycu"vqnf"d{"cp"wpmpqyp"gornq{gg"qh"

CFU" vjcv" jgt" ectdqp" oqpqzkfg" fgvgevqt" jcf" pqv" dggp" yqtmkpi" rtqrgtn{" ukpeg" qp" qt" cdqwv"

Pqxgodgt." 42360Ñ" ]Id._" Rnckpvkhh" cnngigu" vjcv" vjg" ÐCFU" gornq{gg" cnuq" uvcvgf" vjcv" vjg" ectdqp"

oqpqzkfg"fgvgevqt"jcf"dggp" kortqrgtn{" kpuvcnngf"d{"CFV."NNE."c" tkxcn" ugewtkv{"eqorcp{È0Ñ"

]Id._" Rnckpvkhh" cnngigu" pginkigpeg" cickpuv" dqvj" CFV" cpf" CFU" ctkukpi" htqo" vjgug" gxgpvu0" Kp"

tgurqpug."dqvj"CFU"cpf"CFV"jcxg"hkngf"Oqvkqpu"hqt"Lwfiogpv"qp"vjg"Rngcfkpiu0"

KK0"Ngicn"Uvcpfctf"

" Rwtuwcpv"vq"Hgfgtcn"Twng"qh"Ekxkn"Rtqegfwtg"34*e+."Ð]c_hvgt"vjg"rngcfkpiu"ctg"enqugfÏdwv"

gctn{"gpqwij"pqv" vq"fgnc{" vtkcnÏc"rctv{"oc{"oqxg"hqt" lwfiogpv"qp" vjg"rngcfkpiu0Ñ"Vjg"Eqwtv"

cpcn{¦gu"c"Twng"34*e+"oqvkqp"hqt"lwfiogpv"qp"vjg"rngcfkpiu"wukpi"vjg"ucog"uvcpfctf"cu"c"Twng"

34*d+*8+"oqvkqp"vq"fkuokuu"hqt"hcknwtg"vq"uvcvg"c"encko"wrqp"yjkej"tgnkgh"ecp"dg"itcpvgf0"Fritz v. 

Charter Township of Comstock."7;4"H05f"93:."944"*8vj"Ekt0"4232+0"Vjku"ogcpu"vjcv."kp"qtfgt"vq"

uwtxkxg"c"Twng"34*e+"oqvkqp"hqt"lwfiogpv"qp"vjg"rngcfkpiu."vjg"rnckpvkhhÓu"eqornckpv"ku"tgswktgf"

vq"eqpvckp"Ðgpqwij"hcevu"vq"uvcvg"c"encko"vq"tgnkgh"vjcv"ku"rncwukdng"qp"kvu"hceg0Ñ"Bell Atlantic Corp. 
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v. Tombly."772"W0U0"766."792"*4229+0"ÐC"encko"jcu"hcekcn"rncwukdknkv{"yjgp"vjg"rnckpvkhh"rngcfu"

hcevwcn"eqpvgpv"vjcv"cnnqyu"vjg"eqwtv"vq"ftcy"vjg"tgcuqpcdng"kphgtgpeg"vjcv"vjg"fghgpfcpv"ku"nkcdng"

hqt"vjg"okueqpfwev"cnngigf0Ñ"Ashcroft v. Iqbal."778"W0U0"884."89:"*422;+0"Cpf"gxgp"vjqwij"Ð]v_jg"

rncwukdknkv{"uvcpfctf"ku"pqv"cmkp"vq"c"Òrtqdcdknkv{"tgswktgogpv.ÓÑ"kv"pgeguukvcvgu"Ðoqtg"vjcp"c"ujggt"

rquukdknkv{"vjcv"c"fghgpfcpv"jcu"cevgf"wpncyhwnn{0Ñ"Id. Kp"qvjgt"yqtfu."vjg"cnngicvkqpu"ocfg"d{"vjg"

rnckpvkhh"kp"jgt"eqornckpv"owuv"Ðtckug"c"tkijv"vq"tgnkgh"cdqxg"vjg"urgewncvkxg"ngxgn0Ñ"Twombly."772"

W0U0"cv"7770"

" ÐYjgp"c"Eqwtv" ku"rtgugpvgf"ykvj"c"Twng" ]34*e+_"oqvkqp." kv"oc{"eqpukfgt" vjg"Eqornckpv"

cpf"cp{"gzjkdkvu"cvvcejgf"vjgtgvq."rwdnke"tgeqtfu."kvgou"crrgctkpi"kp"vjg"tgeqtf"qh"vjg"ecug"cpf"

gzjkdkvu"cvvcejgf"vq"fghgpfcpvÓu"oqvkqpÈuq"nqpi"cu"vjg{"ctg"tghgttgf"vq"kp"vjg"Eqornckpv"cpf"ctg"

egpvtcn"vq"vjg"enckou"eqpvckpgf"vjgtgkp0Ñ"Bassett v. Nat’l Collegiate Athletic Ass’n."74:"H05f"648."

652"*8vj"Ekt0"422:+"*ekvkpi"Amini v. Oberlin College."47;"H05f"6;5."724"*8vj"Ekt0"4223++0"Hkpcnn{."

kp" eqpukfgtkpi" c" Twng" 34*e+" oqvkqp." vjg" Eqwtv" Ðeqpuvtwg]u_" vjg" eqornckpv" kp" vjg" nkijv" oquv"

hcxqtcdng" vq" vjg" pqpoqxkpi" rctv{." ceegrv]u_" vjg" ygnn/rngf" hcevwcn" cnngicvkqpu" cu" vtwg." cpf"

fgvgtokpg]u_"yjgvjgt"vjg"oqxkpi"rctv{"ku"gpvkvngf"vq"lwfiogpv"cu"c"ocvvgt"qh"ncy0Ñ"Commercial

Money Ctr., Inc. v. Illinois Union Ins. Co.."72:"H05f"549."558"*8vj"Ekt0"4229+0"Jqygxgt."vjku"fqgu"

pqv"ogcp" vjcv" vjg" Eqwtv"owuv" Ðceegrv" vjg" rnckpvkhhÓu" ngicn" eqpenwukqpu" qt" wpycttcpvgf" hcevwcn"

kphgtgpegu"cu"vtwg0Ñ"Id.""

KKK0"Wvknk¦cvkqp"qh"vjg"Wpfgtn{kpi"Eqpvtcevu"

Cu" cp" kpkvkcn" ocvvgt." vjku" Eqwtv" owuv" fgvgtokpg" yjgvjgt" kv" ecp" wvknk¦g" vjg" eqpvtcevu"

dgvyggp"CFV"cpf"Rnckpvkhh."cpf"CFU"cpf"Rnckpvkhh."kp"tgcejkpi"kvu"fkurqukvkqp"jgtg0"Vjg"eqpvtcevu"

ygtg"pqv"cvvcejgf" vq"RnckpvkhhÓu"Eqornckpv0"Cu"pqvgf"cdqxg." vjg"Eqwtv"ecp eqpukfgt"fqewogpvu"

cvvcejgf" vq" c" fghgpfcpvÓu" oqvkqp" vq" fkuokuu" yjgtg" uwej" fqewogpvu" Ðctg" tghgttgf" vq" kp" vjg"
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Eqornckpv" cpf" ctg" egpvtcn" vq" vjg" enckou" eqpvckpgf" vjgtgkp0Ñ"Bassett." 74:" H05f" cv" 6520" Kp" jgt"

Eqornckpv."Rnckpvkhh"gzrnckpu" kp"Eqwpv" KK"cickpuv"CFV"vjcv."Ð]c_u"fguetkdgf"cdqxg." vjg"rnckpvkhh"

ycu"c"hqtogt"ewuvqogt"qh"CFV"yjgp"jgt"ectdqp"oqpqzkfg"fgvgevqt"ycu"kpuvcnngf0Ñ"]FP"3/3."cv"

90_"Vjg" ÐcdqxgÑ" fguetkrvkqp" vq"yjkej"Rnckpvkhh"ycu" rtguwocdn{" tghgttkpi" ku" nqecvgf" kp"Eqwpv" K"

cickpuv"CFU."cpf"ku"cu"hqnnqyu<"ÐVjg"rnckpvkhh"jcf"dggp"c"ewuvqogt"qh"CFU"hqt"c"hgy"{gctu0"Rctv"

qh" vjg" services she purchased from ADS ycu" ectdqp" oqpqzkfg" fgvgevkqp." kpurgevkqp" cpf"

ockpvgpcpeg0Ñ" ]Id. cv" 8" *gorjcuku" cffgf+0_" " Rnckpvkhh" iqgu" qp" vq" cnngig" vjcv" CFV" ycu" ncvgt"

rwtejcugf"d{"CFU0"]Id._""

" Vjg"Eqwtv" hkpfu" vjcv" jgt" tghgtgpeg" vq" dgkpi" c" rc{kpi" ewuvqogt"qh" dqvj"CFV"cpf"CFU"

rtguwrrqugu"vjg"gzkuvgpeg"qh"cp"citggogpv"dgvyggp"vjg"rctvkgu"yjgtgkp"Rnckpvkhh"rckf"hqt"ugtxkegu"

rtqxkfgf"d{"dqvj"eqorcpkgu0"Vjg"ocpkhguvcvkqpu"qh"vjqug"citggogpvu"ctg"vjg"eqpvtcevu"dgvyggp"

Rnckpvkhh" cpf" CFV" cpf" Rnckpvkhh" cpf" CFU." cvvcejgf" vq" dqvj" qh" vjg" Twng" 34*e+" Oqvkqpu" jgtg0"

Hwtvjgt." vjgug" vyq"eqpvtcevu"cpf" vjgkt" vgtou"ctg"qdxkqwun{"Ðegpvtcn" vq" vjg"enckouÑ"eqpvckpgf" kp"

RnckpvkhhÓu" Eqornckpv0"See Basset." 74:" H05f" cv" 6520" Hkpcnn{." Rnckpvkhh" fqgu" pqv" eqpvgpf" kp" jgt"

Tgurqpug."cpf"vjg"Eqwtv"ecp"hkpf"pq"tgcuqp"yj{."vjcv"vjg"wucig"qh"qpg"qt"dqvj"qh"vjgug"eqpvtcevu"

yqwnf" dg" kpcrrtqrtkcvg0" Vjwu." vjg"Eqwtv" jcu" fgvgtokpgf" vjcv" vjg" eqpvtcevu"oc{" dg" eqpukfgtgf"

ykvjqwv"vwtpkpi"vjgug"Oqvkqpu"kpvq"qpgu"hqt"uwooct{"lwfiogpv"rwtuwcpv"vq"Twng"34*f+0"

KX0"CFUÓu"Oqvkqp"hqt"Lwfiogpv"qp"vjg"Rngcfkpiu"

Kp" uwrrqtv" qh" kvu" Oqvkqp" hqt" Lwfiogpv" qp" vjg" Rngcfkpiu." CFU" ctiwgu" vjcv" c" encwug"

eqpvckpgf" kp" vjg" eqpvtcev" dgvyggp" CFU" cpf" Rnckpvkhh" Ðfgekocvgu" vjg" xkcdknkv{" qh" RnckpvkhhÓu"

pginkigpeg"encko"cickpuv"CFU.Ñ"cpf"vjcv"vjg"Eqwtv"ujqwnf"fkuokuu"RnckpvkhhÓu"encko"ceeqtfkpin{0"

]FP"9/3." cv" 30_"CFU" hwtvjgt" ctiwgu" vjcv." kp" vjg" cnvgtpcvkxg." ujqwnf" vjku"Eqwtv" cnnqy"RnckpvkhhÓu"

pginkigpeg" encko" cickpuv" CFU" vq" rtqeggf." cp" qtfgt" ujqwnf" dg" gpvgtgf" nkokvkpi" cp{" rqvgpvkcn"
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tgeqxgt{"d{"Rnckpvkhh"vq"&722022."vjg"coqwpv"kfgpvkhkgf"kp"vjg"wpfgtn{kpi"eqpvtcev0"]Id."cv"3/40_"ÐKp"

qtfgt"vq"uvcvg"c"ecwug"qh"cevkqp"dcugf"qp"pginkigpeg."c"rnckpvkhh"owuv"guvcdnkuj"c"fwv{"qp"]vjg"rctv"

qh_"vjg"fghgpfcpv."c"dtgcej"qh"vjg"fwv{."cpf"c"ecwucn"eqppgevkqp"dgvyggp"vjg"dtgcej"qh"vjg"fwv{"

cpf"cp"kplwt{"uwhhgtgf"d{"vjg"rnckpvkhh0Ñ"Lewis v. B & R Corp.."78"U0Y05f"654."659"*M{0"Ev0"Crr0"

4223+0"ÐVjg"gzkuvgpeg"qh"c"fwv{" ku"c"swguvkqp"qh" ncy"hqt" vjg"eqwtv."yjkng"dtgcej"cpf"kplwt{"ctg"

swguvkqpu"qh" hcev" hqt" vjg" lwt{0Ñ"Boland-Maloney Lumber Co., Inc. v. Burnett."524"U0Y05f"8:2."

8:8"*M{0"Ev0"Crr0"422;+"*ekvkpi"Pathways, Inc. v. Hammons."335"U0Y05f":7.":;"*M{0"4225++0"

Kp"jgt"Eqornckpv."Rnckpvkhh"cnngigu"vjcv"vjg"ukempguu"ujg"uwhhgtgf"cpf"vjg"pgicvkxg"ghhgevu"

uvgookpi"vjgtghtqo"ygtg"c"tguwnv"qh"c"pginkigpvn{"kpuvcnngf"ectdqp"oqpqzkfg"fgvgevqt"vjcv"hckngf"

vq"cngtv"jgt"qt"CFU"qt"CFV"vjcv"jgt"jqog"eqpvckpgf"fcpigtqwun{"jkij"ngxgnu"qh"vjg"icu0"]FP"3/3."

cv"80_"Ujg"hwtvjgt"cnngigu" vjcv"ÐCFU"ycu"pginkigpv" kp"cnnqykpi"vjg"rnckpvkhhÓu"ectdqp"oqpqzkfg"

fgvgevqt"vq"dg"kp"pqp]/_yqtmkpi"eqpfkvkqp"hqt"uwej"c"nqpi"rgtkqf"qh"vkog0Ñ"]Id._"Kp"uwrrqtv"qh"vjku"

eqpvgpvkqp."ujg"pqvgu"vjcv"ÐCFU"ecog"vq"vjg"rnckpvkhhÓu"jqog"vq"kpurgev"yjcv"jcf"jcrrgpgfÑ"vq"

vjg" ectdqp"oqpqzkfg" fgvgevqt." cpf" vjcv" Ð]v_jg" rnckpvkhh"ycu" vqnf" d{" cp" wpmpqyp" gornq{gg" qh"

CFU" vjcv" jgt" ectdqp" oqpqzkfg" fgvgevqt" jcf" pqv" dggp" yqtmkpi" rtqrgtn{" ukpeg" qp" qt" cdqwv"

Pqxgodgt."42360Ñ"]Id._"Rnckpvkhh"cnuq"cnngigu"vjcv."cu"c"tguwnv"qh"vjku"pginkigpeg."ujg"jcu"uwhhgtgf"

dqvj" ogpvcn" cpf" rj{ukecn" rckp" cpf" uwhhgtkpi0" ]Id. cv" 8/90_" Qp" kvu" hceg." RnckpvkhhÓu" Eqornckpv"

crrgctu"vq"uvcvg"c"encko"wrqp"yjkej"tgnkgh"ecp"dg"itcpvgf0"

Kp" CFUÓu" kpuvcpv" Oqvkqp." jqygxgt." kvu" rtkpekrng" ctiwogpv" ku" vjcv." kttgurgevkxg" qh" vjg"

cnngicvkqpu"eqpvckpgf"kp"vjg"Eqornckpv."Rnckpvkhh"ukipgf"c"eqpvtcev"kp"yjkej"ujg"citggf"vq"hqtgiq"

vjg"qrrqtvwpkv{"vq"uwg"CFU"kp"vqtv"hqt"kpekfgpvu"ctkukpi"qwv"qh"vjcv"eqpvtcevwcn"tgncvkqpujkr0"Vjku"

eqpvtcev"uvcvgu"kp"rgtvkpgpv"rctv"cu"hqnnqyu<"

Fkuenckogt1Nkokvcvkqp"qh"Eqorcp{"Nkcdknkv{0" Ewuvqogt" wpfgtuvcpfu" cpf"
citggu" cu" hqnnqyu=" *K+" pgkvjgt" eqorcp{" pqt" kvÓu" ]uke_" fktgevqtu." qhhkegtu."
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ujctgjqnfgtu." rctvpgtu" qt" gornq{ggu" *eqnngevkxgn{." Ðeqorcp{Ñ+" ku" cp" kpuwtgtÈ"
*KX+"eqorcp{"ku"tgngcugf"htqo"cnn"nquu."fcocig"qt"gzrgpug"yjkej"oc{"qeewt"rtkqt"
vq."eqpvgorqtcpgqwun{"ykvj."qt"uwdugswgpv"vq"vjg"gzgewvkqp"qh"vjku"citggogpv"fwg"
vq" vjg" kortqrgt" qrgtcvkqp" qt" pqp/qrgtcvkqp" qh" vjg" u{uvgo" *kpenwfkpiÈvjg"
eqoowpkecvkqpu" gswkrogpv" qt" ugtxkegu" pgeguuct{" vq" vtcpuokv" vq" qt" tgegkxg" cp{"
fcvc"cv"vjg"oqpkvqtkpi"hceknkv{+="cpf"*X+"ujqwnf"vjgtg"ctkug"cp{"nkcdknkv{"qp"vjg"rctv"
qh" eqorcp{" hqt" geqpqoke" nquugu." rgtuqpcn" kplwt{." kpenwfkpi" fgcvj." qt" rtqrgtv{"
fcocig" *tgcn" qt" rgtuqpcn+" yjkej" ku" kp" eqppgevkqp" ykvj." ctkugu" qwv" qh" qt" htqo."
tguwnvu"htqo."ku"tgncvgf"vq"qt"ku"c"eqpugswgpeg"qh"vjg"cevkxg"qt"rcuukxg"uqng."lqkpv"qt"
ugxgtcn" pginkigpeg" qh" cp{" mkpf" qt" fgitgg" qt" eqorcp{Èuwej" nkcdknkv{" ujcnn" dg"
nkokvgf" vq" vjg"oczkowo" uwo"qh" hkxg" jwpftgf" fqnnctu" *&722022+" eqnngevkxgn{" hqt"
eqorcp{." cpf" vjku" nkcdknkv{" ujcnn" dg" gzenwukxg0" Kp" vjg" gxgpv" ewuvqogt"ykujgu" vq"
kpetgcug"vjg"oczkowo"coqwpv"qh"uwej"nkokvgf"nkcdknkv{."ewuvqogt"oc{."cu"c"ocvvgt"
qh"tkijv."qdvckp"c"jkijgt"nkokv"d{"rc{kpi"cp"cffkvkqpcn"coqwpv"hqt"vjg"kpetgcug"kp"
uwej"nkcdknkv{."dwv"vjku"rc{ogpv"ujcnn"kp"pq"yc{"dg"kpvgtrtgvgf"vq"jqnf"eqorcp{"cu"
cp"kpuwtgt0"

"
]FP"35/3."cv"30_"Vjku"ugevkqp"qh"vjg"eqpvtcev."vq"yjkej"Rnckpvkhh"crrctgpvn{"citggf"kp"ytkvkpi"qp"

Octej" 3." 422:." crrgctu" vq" dg" cp" cvvgorv" vq" rtgenwfg." qt" cv" ngcuv" ugxgtgn{" nkokv." cp{" tgeqxgt{"

kpuqhct"cu"kv"tgncvgu"vq"RnckpvkhhÓu"encko"hqt"pginkigpeg"cickpuv"CFU0""

" Kp"United Servs. Auto. Ass’n v. ADT Security Servs., Inc.."463"U0Y05f"557"*M{0"Ev0"Crr0"

4228+." vjg" Mgpvwem{" Eqwtv" qh" Crrgcnu" wrjgnf" c" itcpv" qh" uwooct{" lwfiogpv" kp" hcxqt" qh" vjg"

fghgpfcpv"kp"c"ecug"dgctkpi"ocp{"ukoknctkvkgu"vq"vjku"qpg0"Jqygxgt."vjku"Eqwtv"fgcnu"ykvj"c"Twng"

34*e+"oqvkqp"cpf"pqv"qpg"wpfgt"Twng"780"Kp"United Services."vjg"rnckpvkhhu"gpvgtgf"kpvq"cp"cncto"

ugtxkegu"eqpvtcev"ykvj"CFV"cpf"c"ugrctcvg"citggogpv"ykvj"WUCC"hqt"jqogqypgtÓu" kpuwtcpeg0"

Id. cv"5590"Uqogvkog"ncvgt."vjg"jqwug"ecwijv"hktg"cpf"vjg"rnckpvkhhu"uwhhgtgf"uwduvcpvkcn"nquugu0"Id. 

cv"55:0"WUCC"uwdugswgpvn{"rckf" ctqwpf"&::7.222" vq" vjg"rnckpvkhhu"rwtuwcpv" vq" vjgkt" kpuwtcpeg"

citggogpv." cpf" vjgp" dtqwijv" c" uwdtqicvkqp" cevkqp." cnqpi"ykvj" vjg" rnckpvkhhu." cickpuv"CFV0" Id."

Vjg{"ocfg"enckou"qh" Ðdtgcej"qh"ycttcpv{." uvtkev" nkcdknkv{." cpf"pginkigpegÈ0]V_jg"ektewkv" eqwtv"

gpvgtgf"cp"qtfgt"itcpvkpi"uwooct{"lwfiogpvÑ" kp"hcxqt"qh"CFV0" Id."Qp"crrgcn."cu" kp" vjku"ecug."

vyq"qh" vjg"rtkpekrng"ctiwogpvu"cfxcpegf"d{"vjg"crrgnncpvu"ygtg"*3+" vjg"eqpvtcev"dgvyggp"CFV"

cpf"vjg"jqogqypgtu"ycu"qpg"qh"cfjgukqp."cpf"*4+"vjg"eqpvtcev"ycu"wpeqpuekqpcdng0"Id. cv"55:/



9"
"

5;0" Vjg"Mgpvwem{"Eqwtv" qh"Crrgcnu" gzrnckpgf" vjgtg" vjcv." Ð]w_pfgt"Mgpvwem{" ncy" c" rctv{" vq" c"

eqpvtcev"oc{"citgg"vq"tgngcug"cpqvjgt"htqo"nkcdknkv{"hqt"qtfkpct{"qt"itquu"pginkigpeg."dwv"pqv"hqt"

yknnhwn"qt"ycpvqp"pginkigpeg"qt"yjgtg"eqpvtct{"vq"rwdnke"rqnke{0Ñ"Id. cv"563"*ekvcvkqpu"qokvvgf+0"

Korqtvcpvn{."Ð]e_qpvtcevu"gzgorvkpi"htqo"nkcdknkv{"hqt"pginkigpeg"ctg"pqv"hcxqtgf"cpf"ctg"uvtkevn{"

eqpuvtwgf"cickpuv"vjg"rctvkgu"tgn{kpi"qp"vjgo0Ñ"Id. cv"564"*ekvkpi"Cobb v. Gulf Refining Co.."367"

U0Y04f";8.";;"*M{0"3;62+"cpf"Hargis v. Baize."38:"U0Y05f"58."69"*M{0"4227++0"Kpfggf."Ð]v_jg"

yqtfkpi" qh" vjg" tgngcug" owuv" dg" Òuq" engct" cpf" wpfgtuvcpfcdng" vjcv" cp" qtfkpctkn{" rtwfgpv" cpf"

mpqyngfigcdng" rctv{" vq" kv" yknn" mpqy" yjcv" jg" qt" ujg" ku" eqpvtcevkpi" cyc{=" kv" owuv" dg"

wpokuvcmcdng0ÓÑ" Id. *swqvkpi"Hargis." 38:" U0Y05f" cv" 69" *ekvkpi" 79C"Co0" Lwt04f."Negligencȩ "

74++0"

" Ceeqtfkpi"vq"vjg"Mgpvwem{"Uwrtgog"Eqwtv.""

C"rtgkplwt{"tgngcug"yknn"dg"wrjgnf"qpn{"kh"*3+"kv"gzrnkekvn{"gzrtguugu"cp"kpvgpvkqp"vq"
gzqpgtcvg" d{" wukpi" vjg" yqtf" Òpginkigpeg=Ó" qt" *4+" kv" engctn{" cpf" urgekhkecnn{"
kpfkecvgu"cp"kpvgpv"vq"tgngcug"c"rctv{"htqo"nkcdknkv{"hqt"c"rgtuqpcn"kplwt{"ecwugf"d{"
vjcv" rctv{Óu" qyp" eqpfwev=" qt" *5+" rtqvgevkqp" cickpuv" pginkigpeg" ku" vjg" qpn{"
tgcuqpcdng" eqpuvtwevkqp" qh" vjg" eqpvtcev" ncpiwcig=" qt" *6+" vjg" jc¦ctf" gzrgtkgpegf"
ycu" engctn{" ykvjkp" vjg" eqpvgorncvkqp" qh" vjg" rtqxkukqp0" Vjwu." cp" gzewnrcvqt{"
encwug"owuv"engctn{"ugv"qwv"vjg"pginkigpeg"hqt"yjkej"nkcdknkv{"ku"vq"dg"cxqkfgf0"

"
Hargis."38:"U0Y05f"cv"69"*kpvgtpcn"swqvcvkqp"octmu"cpf"ekvcvkqpu"qokvvgf+0""

" Korqtvcpvn{" vjqwij." vjg" kuuwgu" qh" wpeqpuekqpcdknkv{." yjgvjgt" vjg" eqpvtcev" ycu" cp"

cfjgukqp"eqpvtcev."cpf"vjg"gphqtegcdknkv{"qh"vjg"rtgkplwt{"tgngcug"encwug"eqpvckpgf"kp"vjg"eqpvtcev."

ygtg"jcujgf"qwv"cv" vjg"uwooct{" lwfiogpv"rjcug"qh"United Services cpf"qp"crrgcn0"Cpf"CFU"

ekvgu"vq"pq"ecugu"yjgtgkp"uwej"ncpiwcig"ycu"wugf"cu"vjg"dcuku"hqt"fkurgpukpi"ykvj"c"ecug"cv"uwej"

cp"gctn{"uvcig"cu" vjg"Twng"34*d+*8+"qt"Twng"34*e+"qpg0"Kpfggf." vjg"Mgpvwem{"Eqwtv"qh"CrrgcnuÓ"

fgekukqp"kp"United Services ku"vjg"qpn{"ecug"vq"yjkej"CFU"ekvgu"kp"vjg"Ctiwogpv"ugevkqp"qh"vjg"

kpuvcpv"Oqvkqp0"]SeeFP"9/3."cv"6/90_"Vjg"Eqwtv" ku"ycpv" vq"fkurgpug"ykvj"cp"gpvktg"ecug"cv" vjku"



:"
"

lwpevwtg" kp" vjg" nkvkicvkqp" dcugf" wrqp" kuuwgu."yjkej." vq" vjg"Eqwtv." crrgct" vq" uvknn" dg" uqogyjcv"

enqwf{"cpf"wpegtvckp0"Hqt"gzcorng."hcevwcn"kuuwgu"tgockp"wptguqnxgf"ykvj"tgurgev"vq"jqy"engct."

rtgekug." cpf" wpfgtuvcpfcdng" vjg" ncpiwcig" qh" vjg" rtgkplwt{" tgngcug" encwug" kp" vjg" wpfgtn{kpi"

eqpvtcev"ycu." cpf"yjgvjgt"rtqvgevkqp"cickpuv"pginkigpeg" ku" vjg"qpn{" tgcuqpcdng"eqpuvtwevkqp"qh"

vjg"eqpvtcev0"See Hargis."38:"U0Y05f"cv"690"Cffkvkqpcnn{."vjgtg"tgockp"wptguqnxgf"hcevwcn"kuuwgu"

rgtvckpkpi" vq" vjg" eqpuekqpcdknkv{." qt" ncem" vjgtgqh." qh" vjg" eqpvtcev" kvugnh." kpenwfkpi" vjg" tgncvkxg"

dctickpkpi"rqygt"qh"vjg"rctvkgu."cpf"yjgvjgt"vjg"eqpvtcev"eqwnf"qt"eqwnf"pqv"hcktn{"dg"fguetkdgf"

cu"cp"cfjgukqp"eqpvtcev0"Vjg"United Services ecug"egtvckpn{"crrgctu"vq"hcxqt"CFUÓu"rqukvkqp."dwv"

vjg" fgekukqp" vjgtg"ycu" tgcejgf" cv" c" fkhhgtgpv" uvcig" kp" vjg" nkvkicvkqp" cpf" wrqp" c" fkhhgtgpv" ngicn"

uvcpfctf<" vjg" Twng" 78" uwooct{" lwfiogpv" rjcug0" Vjgug" wpcpuygtgf" hcevwcn" fkurwvgu" cnuq"

rtgenwfg"cp"qtfgt" htqo" vjku"Eqwtv" nkokvkpi"cp{"rqvgpvkcn" tgeqxgt{"d{"Rnckpvkhh" vq"&7220220"Vjg"

Eqwtv"yknn"fgp{"CFUÓu"34*e+"Oqvkqp" hqt" Lwfiogpv"qp" vjg"Rngcfkpiu"dgecwug" vjgtg" tgockp" vqq"

ocp{"hcevwcn"fkurwvgu"hqt"vjku"Eqwtv"vq"uc{"vjcv"RnckpvkhhÓu"Eqornckpv"fqgu"pqv"uvcvg"c"encko"vjcv"ku"

rncwukdng"qp"kvu"hceg0"See Tombly."772"W0U0"cv"7920

X0"CFVÓu"Oqvkqp"vq"Fkuokuu"

" CFVÓu"Twng"34*e+"Oqvkqp"hqt"Lwfiogpv"qp"vjg"Rngcfkpiu"vtcemu"CFUÓu"xgt{"enqugn{."cpf"

ugvu" hqtvj" vjg" rtkpekrng" ctiwogpv" vjcv" vjg" eqpvtcev" gpvgtgf" kpvq" dgvyggp" Rnckpvkhh" cpf" CFV"

rtgenwfgu" cp{" tgeqxgt{" kp" vqtv0" ]SeeFP" 8/30_" Urgekhkecnn{." CFV" ctiwgu" vjcv" *3+" vjgtg" ku" pq"

eqooqp" ncy" fwv{" vq" rtqrgtn{" kpuvcnn" c" ectdqp"oqpqzkfg"oqpkvqtkpi" fgxkeg" cpf" uq" RnckpvkhhÓu"

encko"owuv"hckn="*4+"RnckpvkhhÓu"encko"owuv"cnvgtpcvkxgn{"hckn"dgecwug"ujg"citggf"vq"yckxg"cp{"uwej"

encko"kp"vjg"eqpvtcev"dgvyggp"vjg"rctvkgu="cpf"*5+"kh"Rnckpvkhh"can tgeqxgt"fcocigu."vjg{"owuv"dg"

nkokvgf" vq" vjg"citggf/wrqp"coqwpv" kp" vjg"eqpvtcev"qh"&4720220" ]See id. cv"6/80_"CFVÓu"Oqvkqp"

yknn"dg"fgpkgf0"



;"
"

" Hktuv." ykvj" tgurgev" vq" ctiwogpvu" *4+" cpf" *5+" rtgugpvgf" d{" CFV." vjg" ucog" tgcuqpkpi"

crrnkgu"cu"fkf"ykvj"CFUÓu"Oqvkqp"kp"Ugevkqp"KX"qh"vjku"Ogoqtcpfwo"Qrkpkqp"cpf"Qtfgt0"CFV"

jcu"cvvcejgf"vq"vjg"kpuvcpv"Oqvkqp"vjg"eqpvtcev"dgvyggp"CFV"cpf"Rnckpvkhh"yjgtgkp"CFV"citggu"

vq" rtqxkfg" ugtxkegu" vq"Rnckpvkhh0"Cnuq" kpenwfgf" kp" vjcv" eqpvtcev" ku" ncpiwcig" hcktn{" ukoknct" vq" vjg"

cdqxg/swqvgf"ugevkqp"htqo"vjg"eqpvtcev"dgvyggp"Rnckpvkhh"cpf"CFU0"Qh"rctvkewnct"korqtvcpeg"vq"

CFVÓu"rqukvkqp"ku"vjg"hqnnqykpi"ncpiwcig<"

Vjg"uwduetkdgt"fqgu"pqv"fguktg"vjku"eqpvtcev"vq"rtqxkfg"hqt"hwnn" nkcdknkv{"qh"fgcngt"
cpf"citggu" vjcv"fgcngt" ujcnn"dg"gzgorv" htqo" nkcdknkv{" hqt" nquu."fcocig."qt" kplwt{"
fwg" fktgevn{" qt" kpfktgevn{" vq" qeewttgpegu." qt" eqpugswgpegu" vjgtghtqo."yjkej" vjg"
ugtxkeg"qt"gswkrogpv"ku"fgukipgf"vq"fgvgev"qt"cxgtv0"

"
]FP" 8/3." cv" 80_"Cffkvkqpcnn{." vjg" eqpvtcev" eqpvckpu" ncpiwcig" kpfkecvkpi" vjcv"CFVÓu" nkcdknkv{" ku"

nkokvgf" ykvj" tgurgev" vq" cp{" pginkigpeg" qp" vjgkt" rctv" tgictfkpi" kvu" eqpvtcev" rgthqtocpeg"

qdnkicvkqpu0"]Id._"

" Jqygxgt."pqvykvjuvcpfkpi"vjku"ncpiwcig."vjg"Eqwtv"ku"ucvkuhkgf"vjcv"RnckpvkhhÓu"Eqornckpv"

fqgu" uvcvg" c" encko" vjcv" ku" rncwukdng" qp" kvu" hceg0"See Tombly." 772" W0U0" cv" 7920 Rnckpvkhh" tckugu"

kpvgtguvkpi" cpf" korqtvcpv" kuuwgu" kp" jgt" Tgurqpug" vq" vjg" kpuvcpv" Oqvkqp." pcogn{." vjg" kuuwg" qh"

wpeqpuekqpcdknkv{"cpf"yjgvjgt"vjg"eqpvtcev"dgvyggp"CFV"cpf"jgtugnh"ycu"cp"cfjgukqp"eqpvtcev0"

Ujg"rtgugpvu"cnngicvkqpu" vjcv." vcmgp"cu" vtwg"cpf"ciitgicvgf" vqigvjgt."ikxg" vjku"Eqwtv"rcwug"cpf"

ocmgu" kv" jgukvcpv" vq" vjtqy" vjg" ecug"qwv" cv" vjku" vkog0"Vjku" ku" pqv" vq" uc{" vjcv" vjg" eqpvtcev" ku" pqv"

tgngxcpv." qt"okijv" pqv" dgeqog" cp" korqtvcpv" qt" fkurqukvkxg" fqewogpv" ncvgt" kp" vjku" ecug0"Cpf" kv"

egtvckpn{"crrgctu"cv"ngcuv"hcekcnn{"vjcv"CFV."cu"CFU."ftchvgf"vjku"fqewogpv"kp"cp"ghhqtv"vq"cxqkf"

nkcdknkv{0"Dwv"Twng"34*d+*8+"cpf"Twng"34*e+"oqvkqpu"ctg"ogcpv"vq"fkurgpug"ykvj"pggfnguu"nkvkicvkqp"

cpf"fkurqug"qh"eqornckpvu" vjcv"fq"pqv"ikxg"tkug"vq"cp{"ejcpeg"qh"tgeqxgt{"d{"vjg"Rnckpvkhh0"Vjg"

hcev"vjcv"ujg"ycu"uwhhgtkpi"htqo"ectdqp"oqpqzkfg"rqkuqpkpi"kp"jgt"jqog"cpf"vjg"cncto"ugtxkegu"

eqorcpkgu" ujg" jcf" eqpvtcevgf" ykvj" vq" cngtv" jgt" qh" uwej" cp" wphqtvwpcvg" ektewouvcpeg" fkf" pqv"
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hwpevkqp"rtqrgtn{"qt"qvjgtykug"ckf"jgt" kp"cp{"yc{"yjcvuqgxgt." kp" vjku"EqwtvÓu"xkgy."Ðtckug]u_"c"

tkijv"vq"tgnkgh"cdqxg"vjg"urgewncvkxg"ngxgn0Ñ"Twombly."772"W0U0"cv"7770"Vjku"tgpfgtu"lwfiogpv"kp"

hcxqt" qh"CFV" cp" korquukdknkv{" cv" vjku" uvcig" kp" vjg" ecug." cpf" qp" vjku" ngicn" uvcpfctf" qh" tgxkgy0"

Kpfggf."cu"pqvgf"cdqxg."Ð]e_qpvtcevu"gzgorvkpi"htqo"nkcdknkv{"hqt"pginkigpeg"ctg"pqv"hcxqtgf"cpf"

ctg" uvtkevn{" eqpuvtwgf" cickpuv" vjg" rctvkgu" tgn{kpi" qp" vjgo0Ñ"United Servs.." 463" U0Y05f" cv" 564"

*ekvcvkqpu"qokvvgf+0"Vjku"uvcpfctf."eqwrngf"ykvj"vjg"Hargis hcevqtu"nckf"qwv"cdqxg."ngcf"vjg"Eqwtv"

vq" vjg"fgvgtokpcvkqp" vjcv" c"fgekukqp" vq"fkurgpug"ykvj"RnckpvkhhÓu" ecug" cv" vjku" lwpevwtg"yqwnf"dg"

kortqrgt."cpf"vjgtghqtg"fgenkpgu"vjg"kpxkvcvkqp"vq"fq"uq0""

" CFV" ekvgu" vq"Ronald A. Chisholm Ltd. v. Am. Cold Storage, Inc.." Pq0" 5<2;/ex/22:2:."

4235"YN"6264258."cv",4"*Y0F0"M{0"Cwi0":."4235+"kp"uwrrqtv"qh" vjg"rtqrqukvkqp"vjcv."Ð]w_pfgt"

Mgpvwem{" ncy." vjg" hcknwtg" vq" rgthqto"c" eqpvtcevwcn" qdnkicvkqp" v{rkecnn{" fqgu"pqv"ikxg" tkug" vq" c"

ecwug"qh"cevkqp"kp"vqtv0Ñ"Kp"qvjgt"yqtfu."CFV"jcu"cuugtvgf"vjcv"kv"qygf"pq"ngicn"fwv{"vq"Rnckpvkhh"

qvjgt"vjcp"vjg"qpg"kv"wpfgtvqqm"d{"dgkpi"c"rctv{"vq"vjg"eqpvtcev"dgvyggp"kvugnh"cpf"Rnckpvkhh0"Vjwu."

ceeqtfkpi"vq"CFV."kvu"qpn{"fwv{"ycu"Ðvq"rtqrgtn{"kpuvcnn"cpf"oqpkvqt"cp"cncto"u{uvgo.Ñ"yjkej"Ðku"

c"eqpvtcevwcn"fwv{0Ñ"]FP"8/3."cv"70_"Cickp."jqygxgt."Chisholm fgcnv"ykvj"c"uwooct{"lwfiogpv"

oqvkqp." cu" fkf"Presnell v. Const. Managers Inc. v. E.H. Constr., LLC." 356" U0Y05f" 797" *M{0"

4226+." cpqvjgt" ecug" wrqp" yjkej" CFV" tgnkgu" kp" uwrrqtv" qh" kvu" ctiwogpv" vjcv" kv" qygf" pq"

kpfgrgpfgpv" ngicn" fwv{" vq" Rnckpvkhh" crctv" htqo" vjg" eqpvtcevwcn" qpg0" Vjku"oc{" xgt{"ygnn" dg" vjg"

ecug0"Kttgurgevkxg"qh"vjcv."vjqwij."Rnckpvkhh"jcu"ogv"vjg"Twng"34*e+"uvcpfctf"kp"uvcvkpi"c"encko"vjcv"

ku"rncwukdng"qp"kvu"hceg"cpf."vcmkpi"cnn"qh"vjg"cnngicvkqpu"kp"vjg"Eqornckpv"cu"vtwg."vjg"kphgtgpeg"

ecp"dg"ocfg"vjcv"CFV"cpf1qt"CFU"ku"nkcdng"hqt"pginkigpeg0"See Iqbal."778"W0U0"cv"884 *ÐC"encko"

jcu"hcekcn"rncwukdknkv{"yjgp"vjg"rnckpvkhh"rngcfu"hcevwcn"eqpvgpv"vjcv"cnnqyu"vjg"eqwtv"vq"ftcy"vjg"
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tgcuqpcdng" kphgtgpeg" vjcv" vjg"fghgpfcpv" ku" nkcdng" hqt" vjg"okueqpfwev"cnngigf0Ñ+0"Hqt" vjku" tgcuqp."

CFVÓu"Oqvkqp"yknn"dg"fgpkgf"cv"vjku"vkog0

XK0 Eqpenwukqp

Hqt" vjg" tgcuqpu" uvcvgf" jgtgkp." KV" KU" JGTGD["QTFGTGF"CU" HQNNQYU<"CFUÓu"

Oqvkqp"hqt"Lwfiogpv"qp"vjg"Rngcfkpiu"]FP"9_"ku"FGPKGF0""

KV" KU" HWTVJGT"QTFGTGF"VJCV"CFVÓu"Oqvkqp" hqt" Lwfiogpv" qp" vjg" Rngcfkpiu"

]FP"8_"ku"FGPKGF0"

KV"KU"UQ"QTFGTGF0"

ee<" Eqwpugn"qh"Tgeqtf"

A telephonic scheduling/status conf. is set on 1/11/18 at 9:45 a.m. Central. The Court shall
place the call to counsel.

December 21, 2017


