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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF KENTUCKY
PADUCAH DIVISION
CIVIL ACTION NO. 5:19-CV-105-TBR

DEVAN JONESand all others PLAINTIFF
similarly situated,

V.

H&J RESTAURANTS, LLC d/b/a DEFENDANT

TOKYO HIBACHI,
MEMORANDUM OPINION & ORDER
l. Background and Procedural Posture

Plaintiff Devan Jones initiated the instaaction seeking allegedly unpaid wages from
employer H&J Restaurants, LLC der the Fair Labor StandardstA8-LSA”) and the Kentucky
Wages an Hours Act (“"KWHA”).[IN 1). Plaintiff asserted the HA claims orher own behalf
and on behalf of a putative collective clask.Plaintiff asserted the KWHA state law claims on
her own behalf and on behalf @fputative Rule 23 clagsl. Thereafter, Plaintiff moved the Court
to conditionally certify a collecti class with respect to the FL®Rims pursuant to 29 U.S.C. §
216(b). (DN 13). The Cougranted conditional certiation of the collectig class, defining the
class as “[a]ll current and foren servers employed by Defendanits Tokyo Hibachi Restaurant
in Paducah, Kentucky any time since 7/22/201BN 22). Plaintiff’'s counsel notified the Court
and opposing counsel that Notice and Consent Formes mvailed to potentiapt-in plaintiffs on
February 25, 2020. (DN 28). Plaintiff also informigt in addition to the named plaintiff, 40
individuals opted in to the cealttive class. (DN 58-1 at 2).

After “significant formal discovery,” the piges jointly moved the Court to approve a

settlement agreement reached on the conditiooeltyfied collective clas’s FLSA claims. (DN
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58). Additionally, Plaintiff moved to voluntarily siniss the state law claims pertinent to the
putative Rule 23 clastd. Although Plaintiff fleda motion to certify the pative Rule 23 class,
the joint motion for approval of settlemeand Plaintiff's unopposed motion for voluntary
dismissal of the state law claims were filed prior to a ruling on tHe R&iclass certification.
Therefore, the parties want to dispose ofdhse without a class actiom the state law claims.
The Court must now decide whether to apprthe settlement and wheth#® grant voluntary
dismissal of the putative Rule 28ss’s state law claims. Thessues are addressed in turn.
Il. The FLSA CollectiveAction Settlement

Claims for back wages under the FLSAymae settled upon district court approval.
O’Bryant v. ABC Phones of North Carolina, Inbdlo. 2:19-cv-02378, 2020 WL 4493157 at *6
(W.D. Tenn. Aug. 4, 2020) (citingynn’s Food Stores, Inc. v. United Staté89 F.2d 1350, 1353
(11th Cir. 1982)). “Pursuant [to] the FLSA’s sttiry requirements, in an FLSA collective action
case, a court will grant a moti for settlement approvanly after finding that: (1) the opt-in
plaintiffs are ‘similarly situated’; (2) the opt-inghtiffs have properly filed written consents with
the court; and (3) the settlement is ‘a fandareasonable resolution of a bona fide dispute.”
O’Bryant, 2020 WL 4493157 at *8 (first citing 29 U.S.C. § 216(b); then ciiogher v. Wal-Mart
Stores, InG.454 F.3d 544, 546 (6th Cir. 2006); and then citiggn’s 679 F.2d at 1353)). The
Court addresses each of these requirements below.

a. First Requirement: Opt-in Plaintif fs are Similarly Situated
i. Legal Standards

Employees may bring collective actions agaiemployers under the FLSA on their own

behalf or on behalf of “themselves and otaerployees similarly situat.” 29 U.S.C. 8§ 216(b).

Courts must evaluate whether claimants arelaily situated both in d@ding whether to allow
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an FLSA collective action to proceed at the eytand, if the parties later seek approval of a
settlement agreement, in deciding whettteallow a collective action to settl®’Bryant, 2020
WL 4493157 at *5, *8. Thus, under the FLSA, to properly proceed as a collective class, or to
properly settle as a collective ckashe district court must find-riaddition to other factors—that
the named plaintiffs and the jgoittial or actual opt-in plaintiffs are similarly situatédl.

This Court made the threshold determimatthat the collective class claimants were
similarly situated in conditionally certifying theollective class. (DN 22). However, this initial
certification was only the first step a two-step certification poess used by the Sixth Circuit in
certifying collective attons under the FLSASee, e.g., Monroe v. FTS USA, L1860 F.3d 389,
397 (6th Cir. 2017) (citindcomer 454 F.3d at 546, 547) (“Courtspigally bifurcae certification
of FLSA collective action cases. At the noticagd, conditional certifation may be given along
with judicial authorization to ndy similarly situated employeeas the action . . . Once discovery
has concluded, the district court—with more infiation on which to basiés decision and thus
under a more exacting standard—looks moreetyoat whether the members of the class are
similarly situated.”);see also White v. Baptistem’l Health Care Corp.699 F.3d 869, 877 (6th
Cir. 2012) (citingComer 454 F.3d at 546) (“District courtdetermine whether plaintiffs are
similarly situated in a two-stgprocess, the first at the beginniofgdiscovery and the second after
all class plaintiffs have decided whether to-mpand discovery has concluded.”). Importantly,
this action did not reach the second step ef dartification process before the parties sought
approval of their settlement agreement. Only the first, conditional certification has been approved.
As stated ifO’Bryant, “[t]he burden in decidingvhether members are ‘similarly situated’ at this
initial stage can be met ‘on a matiéactual showing,” and the cdwhould use ‘a fairly lenient

standard that typically results in . certification.” 2020 WL 4493157 at *6 (citingomer 454



Case 5:19-cv-00105-TBR Document 59 Filed 10/22/20 Page 4 of 19 PagelD #: 488

F.3d at 547). Thus, the question then arises whtthenodest standard useddetermine whether
collective class claimants are similarly situatkating the conditional certification stage is also
sufficient to find that the collective class chnts are similarly situated for approval of a
settlement agreement. That is, to properly apprdve collective class’s settlement agreement,
must the court evaluate whether plaintiffs asimilarly situated under a more exacting standard
than the standard used f@nditional certification?

It does not appear thtte Sixth Circuit has squarelyd@ssed this question or expressly
required that claimants show, ftire purposes of a settlement apmi, that they are similarly
situated under a higher standéren what is required for cottidinal certification. However, some
courtshaverequired that the claimantemonstrate they are simikasituated undethe second-
step, final certification standard in orderapprove of a collective class settlem&de Carter v.
Anderson Merchandisers, [LRos. EDCV 08-00025-VAP (OPx), EDCV 09-0216-VAP (OPX),
2010 WL 144067, at *3 (C.D. Cal. Jan. 7, 2010) (adtagi omitted) (“Wher¢he parties reach a
settlement after a court has cdrahally certified a cbhective class, theaurt still ‘must make

some final class certificatioimding before approving a lective action settlement.”see also
Ruddell v. ManfreNo. 3:14-cv-873-J-34MCR, 2015 WI252947, at *1 (M.D. Fla. Nov. 17,
2015) (citations omitted) (“Prior to approving ass$ settlement under the FLSA, the Court must
determine whether final certification is appropriatebd)f see Prena v. BMO Fin. CorfNo. 15

C 09175, 2015 WL 2344949, at *1 (N.D. Ill. May 15, 20{fmding that a tw-step certification
process is only needed to approve a settlergmement in a collectivaction where there is “a
concern that the reasonableness of the settlemantlose question”). This Court does not and

need not decide today the question of whethe lenient conditionatertification similarly

situated standard or the strictiaral certification similarly situad standard must be shown to
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approve of a settlement agreemana collective action. As thiellowing discussion illustrates,
even if only the lenient similarly situated standard is necessary to approve of a conditionally
certified collective class’s settlement agreement, the claimants here are similarly situated under
the final certification stater standard as well.

Although the FLSA fails to define “similarlgituated,” the Sixth Circuit has articulated
three factors a district court should consider in deciding whether Hleetoe@ action claimants
are indeed similarly situadl for final certificationO’Brien v. Ed Donnelly Enters., IncG75 F.3d
567, 584 (6th Cir. 20091)’Bryant, 2020 WL 4493157 at *5. A court may find that the claimants
are similarly situated after considering “fagtuand employment settings of the individual
plaintiffs, the differat defenses to which the plaintiffs ynlae subject on an individual basis, and
the degree of fairness and proged impact of certifying theaction as a collective action.”
O’Bryant, 2020 WL 4493157 at *5 (first quotin@’Brien, 575 F.3d at 584; then citidonroe v.
FTS USA, LLC815 F.3d 1000, 1011 (6th Cir. 2016); and then ciEng v. Baptist Mem'’l Hosp.,
Inc., 495 F. App’x 669, 672 (6th Cir. 2012)). Essemyialhe district court decides “‘whether the
plaintiffs should be penitted to bring their claims of lidlity and damages as a group based on
representative, ratherah personal, evidenceld. (quotingPierce v. Wyndham Vacation Resorts,
Inc., 922 F.3d 741, 745 (6th Cir. 2019)).

ii.  Discussion

As stated, this Court earlier determined that the plaintiffs were similarly situated for
purposes of conditional certificati. (DN 22). In so dermining, the Courtdoked to Plaintiff's
declarations, motion for conditioneértification, and exhibits filed with the court, including opt-
in plaintiffs’ notices of consent, and found “a sdaof employees (1) in the same job; (2) at the

same restaurant; (3) during te@me time-period; (4) under the same management; and (5) who
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were paid in the same way.” (DN 22 at 6). Tteaf@ now looks to the three non-exhaustive factors
considered in a finalertification analysis.

The first non-exhaustive factor a similarly situated evaltian at the finhcertification
stage considers the factual and employnsettings of the individual plaintiff$Q’Bryant, 2020
WL 4493157 at *5 (citations omittedractual and employme settings may itlude things like
job duties, work locatin, supervision, and payilks v. Pep BoysNo. 3:02-0837, 2006 WL
2821700 at *3 (M.D. Tenn. Sept. 26, 2006). Anothénghcourts often consider in examining
claimants’ factual and employmes#ttings is whether all collective claimants were “impacted by
a ‘single decision, policy, or plan.Id. (citing Moss v. Crawford & C.201 F.R.D. 398, 409-10
(W.D. Pa. 2000)).

As to the claimants’ job duties, locatiosypervision, and pay, the Court finds that the
claimants are similarly siated. In her ComplainMotion for Gonditional Class Certification, and
Supplemental Brief in Support of Plaintiff's Motion for Conditional Class Certification, Plaintiff
consistently alleged that skaad other individuals who workeat Tokyo Hibachi in Paducah,
Kentucky were subject to themsa unlawful policies while workig in in the restaurant. (DN 1,
13, 21). Four affidavits filed by various plaintiffssalalleged that they we subject to the same
violative policies while working in the same posits, or some variation of the same positions, at
Tokyo Hibachi. (DN 13, 18, 19). In its Response&dpposition to Motion for Conditional Class
Certification, Defendant alleged that the claimalidsnot share the samebjduties, work location,
supervision, or pay. (DN 17). There, Defendanimaaned that the plaintiffs’ duties, location,
supervision, and pay did not amount to thensafactual and employment settings because
“payment records show some employees erdjagedifferent roles wth different payment

structures depending on their ralethe time . . . [and] emplegs’ roles may change from week
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to week, day to day, or shift to shift, between server and many of the non-server positions, for
which they were paid under a different struettu(DN 17 at 6-7). Defedant’s contentions are
unconvincing. The fact that plaintiffs’ exact job roles or titles changed by week, day, or shift does
not show that plaintiffare not similarly situated with respéctgeneral duties, work location, job
supervision, and pay policies. Each plaintiff opted in to the collective class as a current or former
server of Tokyo Hibachi subject to the sameativk payment practices. The information provided

to the Court is enough to shoplaintiffs’ duties, location, @ervision, and pay as similarly
situated, even if not identically situated.

As to showing that the claimants were aofed by a single decision, policy, or plan, the
Plaintiff again submitted in meComplaint and Motion for Coritibnal Class Certification, in
addition to other filings, that Defendant violated the claimants’ rights under the FLSA and the
KWHA by requiring tip-sharing, pagig server’s wages for non-tip producing work, failing to pay
minimum wage, and requiring work off the dioo DN 1 at 3-4, 13-3 at 2). The affidavits
referenced above also allegdtese violations. (DN 13, 18, 19)n Defendant’'s Response in
Opposition to Motion for Conditional Class Certificat, Defendant essentially argued that it did
not violate the FLSA, and eveniithad, named plaintiff Jones is not similarly situated such that a
collective action would be appropriate. (DN 1714t13). Even if Defendant could ultimately
prove it is correct in arguing that it did noblate the substantive law, the claimants nonetheless
alleged that they were subject to the same waamployment practicagquisite to show they
were similarly situated in thefactual and employment settings.

The second non-exhaustive fadtoa similarly situated evaation at the final certification
stage requires consideration of the different weds to which plaintiffs may be subject on an

individual basisO’Bryant, 2020 WL 4493157 at *5 (citations omitted). Though neither party has
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expressly addressed this issue to date, Defendant claimed in its Response in Opposition to Motion
for Conditional Class Certification that “some employees engaged in different roles with different
payment structures depending on thiele at the time.” (DN 17 &). Defendant’s apparent point

in raising this issue was to establish that tlenthnts were not similarly situated, as their job
duties and pay were not always the same. To ttemethis assertion cdie construed as argument

that the named plaintiff and theaghants who have opted in may suhject to diférent defenses

on an individual basis, that argument is uspasive. As with theclaimants factual and
employment settings, the court cahfind that the plaintiffs are naimilarly situated due to any
individual defenses. The fact remsithat the claimantspted in to the caodictive as Tokyo Hibachi
servers subject to the same FLSA violations.

The final non-exhaustive factor a similarly situated evaltian at the final certification
stage considers the degree ofriass and procedural impact oftdging the action as a collective
action.O’Bryant, 2020 WL 4493157 at *5 (citations omitted). As stated by the Sixth Circuit in
Monrog cases will “satisf[y] the policy behind FLSA collective actions and Congress’s remedial
intent by consolidating many small, related rriaiof employees for which proceeding individually
would be too costly to be practicaB®0 F.3d 389, 405 (6th Cir. 2017). The coutionroefound
that because the claimantslégle[d] a common, FLSA-violatingolicy, ‘the judicial system
benefits by efficient resolution in one peacling of common issued law and fact.”ld. (citing
Hoffmann-La Roche, Inc. v. Sperlim3 U.S. 165, 170 (1989)). This Court finds the same to be
true of the instant action. The named plairdifid each of the opt-in plaintiffs alleged common
FLSA-violating policies, and the judicial stem will benefit froma common resolution.

In sum, “differences among the plaintiffs dot outweigh the similarities in the practices

to which they claim to have been subjecteldep Boys 2006 WL 2821700 at6 (citations
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omitted). After reviewing our coritibnal certification ad considering each dfie factors above,
the Court finds that the plaintiffs are similarly sited such that they satisfy the first requirement
for approval of a colldove class settlement.
b. Second Requirement: Opt-in Paintiffs’ Written Consents
i. Legal Standards

In addition to finding the claimants similarlifusated, the Court must also ensure that the
claimants have filed writteaonsents with the cout®’Bryant, 2020 WL 4493157 at *8, *10-11
(citations omitted). “The FLSA redpes that, to opt into a collective action, an individual must file
a written consent with the courtd. at *10 (citingGenesis Healthcare Corp. v. Sym¢A69 U.S.
66, 75 (2013)). While merelgndorsing a check after a settlemagrteement has been reached will
not constitute opting in, filing an express, writteonsent as directed lilge court is generally
enoughld. at *10-11 (collecting cases).

ii.  Discussion

The parties stated that “[bJecause membeendfLSA collective mustonsent to join the
suit and agree to be bound by any settlement eshbi the named plaintiffs and their counsel,
preliminary notice of the settlement and an oppatyun object are not required.” (DN 58-1 at 4-
5) (citingMoore v. Ackerman Inv. CdNo. C 07-3058-MWB, 2009 WL 2848858 at *1 (N.D. lowa
Sept. 1, 2009)). The parties also asserted thabtkels who have not joined this collective action
case are not bound by the § 21&bljtlement.” (first citindMloore, 2009 WL 2848858 at *1; and
then citing 29 U.S.C. § 216(b)). Tarties are correct on these points.

This Court approved the Praiff's proposed Notice and Consent Form for distribution in
its text order entered on February 1, 2020. (DN 28¢ approved form, titled, “Notice of Pending

Fair Labor Standards Act Lawsuit,” notified opt-iraitiffs, in part, “[i]f you choose to join this
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lawsuit: (i) you will be bound by any ruling, judgmemr settlement, whether favorable or
unfavorable; and (ii) you designa®aintiff and their attorneyas your agents to make binding
decisions on your behalf concergithe lawsuit.” (DN 13-1 at 2). Ehparties notedh their joint
motion that 41 claimants are ehtg to receive payment undeetBettlement agreement. (DN 58-
1 at 2). However, the agreement itself statestyfthree (43) servers, including Named Plaintiff,
joined this lawsuit by filing a claim to assert their claims under the [FLSA] and Kentucky law.”
(DN 58-2 at 1). The parties al$isted 43 individuals as receivingayments in Exhibit A to the
settlement agreement. (DN 58-263t It does appear that 43 indivals have filed written notices
of consent, but the Court is caroed that the partiege not in agreement about who is included
in the settlement. The parties need to clarify Waethere are 41 or 43 plaintiffs in the settlement,
briefly explain why it is proper to include the im@luals included, and if relevant, briefly explain
why it is proper to exclude any individuals excluded. Because of this issue, and others addressed
below, the Court cannot approve oé thettlement agreement as it stands.

c. Third Requirement: The Settlement is a Fairand Reasonable Resolution of a Bona

Fide Dispute
i. Legal Standards
To approve a collective class’s settlement agreement under the FLSA, the court must

ensure the agreement is a fair and eaable resolution of a bona fide dispuEBryant, 2020
WL 4493157 at *8 (citations omitted). “A bona fide dispute exists wihame are legitimate
guestions about “the existee and extent of defeadt’'s FLSA liability.”” Id. at *7 (quotingSelk
v. Pioneers Mem’l Healthcare Distl59 F.Supp.3d 1164, 1172 (S.D. Cal. 2016)). “Typically,
Courts regard the adversarial nature of a lidgdaFLSA case to be an adequate guarantor of

fairness.”Kauffman v. U-Haul Int'l, Ing.No. 5:16-cv-04580, 2019 WL 1785453, at *2 (E.D. Pa.

10
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Apr. 24, 2019). Simply, the settlement must repnésa fair compromise ajenuinely disputed
wage-related claim®©’Bryant, 2020 WL 4493157 at *7 (citinglvarez v. Bl Ing.No. 16-2705.
2020 WL 1694294, at *4 (E.D. Pa. Apr. 6, 2020)).

Courts in this Circuit have assessed Whet settlement agreentém a collective action
is fair and reasonable using th@me factors applied in assegswhether a settlement agreement
in a Rule 23 class action is fair and reasongdde. O’'Bryant2020 WL 4493157 at *&ee also
Mitcham v. Intrepid U.S.A., IncNo. 3:17-CV-703-CHB, 20 WL 5496023, at *2 (W.D. Ky.
May 28, 2019). Those factors include:

(1) the risk of fraud or collusion, (2) thermaplexity, expense and likely duration of the

litigation, (3) the amounof discovery engaged in by tlparties, (4) tk likelihood of

success on the merits, (5) the opinions o$leounsel and class representatives, (6) the

reaction of absent class members, and (7) the public interest.
O’Bryant, 2020 WL 4493157 at *7 (citin@oes 1-2 v. Déja Vu Services, |n@25 F.3d 886, 894-
95 (6th Cir. 2019)). Like the court {@'Bryant, this Court also considers the claimants’ potential
recovery, the settlement agreementleaee provisions, and attorneys’ felgs.at *13-17. Lastly,
the Court considers the proprietyddsignating a cy pres beneficiary.

ii.  Discussion

First, the Court considers the famd reasonable factors listeddiBryant The first factor
is the risk of fraud or collusior©®'Bryant, 2020 WL 4493157 at *7. The Court has no reason to
suspect fraud or collusion. The agreement hva®reached after negdi@n overseen by a private
mediator, and both parties were eggnted by counsel. (DN 58-1 at 5).

As to the complexity, expense, and likalyration of the litigation, the parties have
submitted statements asserting tbantinued litigation wi be burdensomeDN 58-1 at 5) (“In

light of the considerable risk, cost, and uncertainty of continued litigation, the Parties submit that

their Settlement Agreement shoudd approved by the Court asrfand reasondé.”); (DN 58-1

11
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at 8) (“[Tlhe complexity of tB procedural and factual issues of these cases, the inability of
Plaintiffs’ counsel to handle othenatters due to the total howrsnsumed by these cases, and the
degree of success in terms of the settlemertifyjube requested fee ard.”). Considering the
parties’ procedural burdens in dealing with dlesttive class and the potential that claimants’
already limited recovery amounts could be further diminished, the Court agrees that the risk, cost,
and uncertainty of continued liagjon warrants timely resolution tiie claims in the interests of
fairness and reasonability.

The third factor is the amount of discovery the parties have cond@Brglant, 2020 WL
4493157 at *7. On this matter, the Court is $igtisthat the parties have conducted enough
discovery to reach a fair and reasonable esetht on the FLSA claims. The parties have
conducted multiple depositions, the Defendanborced the pay, time, and tip data for all . . .
Plaintiffs,” and the partiesubmit that they entered med@ “[a]rmed with significant
discovery.” (DN 58-1 at 5). Givethe relatively small number of claimants and the relative
simplicity of the claims, the depth of discovésyadequate for fairral reasonable settlement.

The Court now considers togeththe fourth and fifth facrs—Ilikelihood of success on
the merits and opinions of class counsel ard<lrepresentatives. Considering the submitted
filings, it appears the claimants have a faielilkood of success on the merits. However, in
balancing the claimants’ chancesafccess with class counsel’slimgness to settle, the parties’
seemingly careful valuation ofaeh individual plaintiff's allocad recovery, and the judicial
economy promoted by settlement, these factors weigh in favor of finding that the settlement
agreement is fair and reasonable.

Absent class members’ reacticare not relevant here. Asady the Court proceeds to the

final factor typically considerenh class action approvalnalysis—the publimnterest. Courts in

12
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the Sixth Circuit consider thattdement is often irthe public interest because it puts an end to
what are sometimes complex and unpredictablescaad because settlement promotes judicial
economy.Does 1-2 925 F.3d at 899Vare v. CKF Enters., IncNo. 5:19-183-DCR, 2020 WL
2441415, at *14 (E.D. Ky. May 12, 2020). Howeverttleenent may conflict with the public
interest where “full enforcement of the FLSA&ould ensure that employers comply with the
statute.Ware, 2020 WL 2441415, at *14. On balance, the puliierest factor weighs against
settlement approval, primarily because of the iciemttiality provision in the settlement agreement.
The agreement states, in relevant part, “Namkihtiff agrees that Company may request the
Court maintain this settlement agreement atidential. Named Plaintiff agrees to not oppose
such a request.” (DN 58-2 at 4).i$Iprovision is impernssible as contrary tile public interest.
“There is broad consensus that FLSA settlemagreements should not be kept confidential’
because ‘compelled silence unreasonably frustiatplementation of the “private-public” rights
granted by the FLSA and thwarts Congress’s intergnsure widespreatbmpliance with the
statute.” Cazeau v. TPUSANc., No. 2:18-cv-00321-RIJSMR, 2020 WL 3605652, *6-7 (D.
Utah July 2, 2020) (citations omitted). The coefitiality provision in tle settlement agreement
here would aggravate full enforcement of the FL&®wever, the public terest is served by
settlement in this case. Therefore, in absence adnfidentiality provision, a settlement in this
case will satisfy the puidl interest factor.

Having considered the Rule 23 class actsettlement factors, the Court turns to the
settlement agreement’s release provisions, @ienants’ potential recover attorneys’ fees, and
the cy pres beneficiary desigrati “A settlement agreement that includes an overbroad release
provision may be found uair and unreasonableQ’Bryant, 2020 WL 4493157 at *14 (citing

Selk 159 F.Supp.3d at 1178). The release provisianthe settlementgreement here are

13
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overbroad. The agreement binds opt-in plffstio an acknowledgement that but for the
settlement, “they would not bentitled to receive this motay consideration or other
consideration provided fan this agreement.” (DN 58-2 at.3)Jhe agreement also provides that
the plaintiffs “further agree that the considera stated herein fully compensates them for any
and all alleged back wages, overtimes wages, danatferneys’ fees, and costs, and that they
neither seek nor are entitléa any further [recovery].ld. Next, the agreement provides that the
plaintiffs agree to “release, mese, and forever discharge” thefeledant of any claims arising
“under the Fair Labor Standards Act and undentideky law for payment of hours worked up to
the date of this Agreementld. These provisions appear to be overbroad. The settlement
agreement is a purported settlement of the Flc®Bective action’s claims, not a settlement
agreement of the state lawaichs. Moreover, thept-in plaintiffs ageed to be bound by a
settlement entered on FLSA claims—not the Kieky law claims. (DN 13-1)it goes beyond the
scope of plaintiff counsel’s authority to settle thtate law claims on behalf of parties who have
agreed to be bound by a settlernenly on federal law claim3he Court recognizes the Sixth
Circuit has stated that “the quas is not whether the definition of the claim in the complaint and
the definition of the claim in the release oventegfectly; it is whether the released claims share
a “factual predicate” with the @ims pled in the complaint.Does 1-2925 F.3d at 900 (quoting
Moulton v. U.S. Steel Corpbs81 F.3d 344, 349 (6th ICi2009)). HoweverDoes 1-2was a case
involving a hybrid chss and collective action settlemddbes 1-2925 F.3d at 891. At issue here
is a collective action settlemeatone. The Court cannot approgéthe settlement agreement
releasing Defendant of liability to claimarits unrecovered losses under state law because the
settlement agreement is a eallive action settlement aimedsattling amountsacoverable under

the FLSA. If claimants are entitled to any sepaar additional recovery pursuant to state law

14
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wage and hour claims, it appearshe Court that it is unfair andhreasonable to hder claimants’
rights to later raise those claims. In other wotdghe extent the federahd state law claims do

not overlap, the Court does not now find that gettlement agreement can require the opt-in
plaintiffs to release those state law claimBsent plaintiffs’ expss consent. The Court
understands that plaintiffs may rmg entitled to any separate or additional recovery based on the
same facts grounding the FLSA iohs, but the parties have not deathis sufficiently clear.
Accordingly, the Court requests further briefingtbis issue should the parties move for approval
of a revised settlement agreement.

Another aspect of the settlement that the Court considers is the reasonableness of the
settlement amount, measured by plaistiéstimated potential recovery. Se&ryant, 2020 WL
4493157 at *13. In her Complaint, Plafhlleged that Defendant fagited the righto satisfy its
obligation to pay servers an hourly wage lowtem minimum wage wheldefendant (a) required
servers to share their tips witlther employees, (b) required ses/&r spend morthan 20% of
their shifts performing non-tip pducing work, and (c) required sers&o share their tips with the
defendant-employer even when the servers’ tipgddition to their hody wage, did not reach
minimum wage. (DN-1 at 6-12}\s the Court now understands ttlaims, named plaintiff Jones
and the opt-ins were not paath hourly minimum wage of $7.26r hours worked within the 40-
hour work week, nor an hourly minimum wage$10.88 for overtime hoar even though they
were entitled to such wages, separate from arsy ([PN 58-1 at 3) (“Plaintiffs submit that . . .
servers who joined this caseuld be entitled to a $7.25 minimum wage for all hours worked,
essentially awarding them backypaf approximately $5.10 for all hasiin which they were paid
$2.15 as servers.”). The parties provided a listaxfh plaintiff's individual recovery amount in

Exhibit A to the settlement agreement. (DN 58-BatFurther, in the joint motion, the parties
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stated that “the formula used by the Plaintiffiosel to calculate each Opt-In Plaintiffs’ damages
was the result of significant discovery in thiseand reflects a data-driven compromise of the
disputed issues in the case.” (DN 58-1 aflée motion goes on to stathat “the $102,000 owed

to Plaintiffs represents neartiieir full potential wage recovery had this matter proceed[ed] to
judgment and the Plaintiffs prevailed . . . $10D,08presents 91.5% ofaHull amount of wages
Plaintiffs claim they wuld be owed based on the tip credit violationd.” Considering this
information, the Court is satisfig¢dat the parties have carefullgtimated each platiff's recovery

and reached a reasonable settlement amount retatipkintiffs’ total iecovery potential. The
Court now turns to attorneys’ fees.

“When a proposed settlement of FLSA claimdudes the payment of attorneys’ fees, the
court must assess the reasonableness of the fee a@@dyant, 2020 WL 4493157 at *15 (first
citing Hawkins v. Accurate Nursing Servs., |n2020 WL 1031530, at *1 (N.D. Ohio Mar. 3,
2020); and then citing 29 U.S.C. 8§ 216(b)). A distdourt may consider @ariety of factors in
determining the reasonableness of the fee avieectliding the value rendered to the collective
class, the complexity ditigation, and the value gflaintiff counsel’s services on an hourly basis.
Id. Courts may employ the lodestaethod or the percentage+aeovery method in determining
the reasonableness of attorneys’ féds(first citing Smith v. Serv. Master Carp92 F. App’x
363, 369 (6th Cir. 2014); then citiRawlings v. Prudential-Bache Props., In@.F.3d 513, 515-
16 (6th Cir. 1993); and then citiidfandenburg v. Cousin Vinny’s Pizza, LLZD19 WL 6310376,
at *5 (S.D. Ohio Nov. 25, 2019)). Further, asaggized in the joint mabin, “[tlhe party seeking
attorneys’ fees has the burdém prove that its request fdees is reasofe by ‘submitting
evidence supporting the hours worked and thesrelaimed.” (DN 58-1 at 7) (citinGonsumers

Produce, Inc. v. R. Family Marketlo. 4:08-cv-70, 2009 WL 2351642,*@ (N.D. Ohio July 28,
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2009)). Here, the parties agreed to $55,000torrzeys’ fees and expenses, $43,790.35 of which
are fees and $11,209.65 of which are expenses. (DNab®)1 Plaintiff’'s counsl stated that his

billing records indica a total of $86,064.50 in attorneyfges and a total of $11,209.65 in
expenses. (DN 58-3 at 2). Thusden the settlement agreemepiaintiff’s counsel will receive

about 50% of actual fees supposedly inalirdidthough $43,790.35 in attorngyfees represents

less than 30% of the gross settlement amoui®,788.35 in attorneys’ fees also represents about
43% of the settlement amount to paid to the plaintfs in total. In hisdeclaration, plaintiff's
counsel David W. Garrison pointed the courtMdcham contending that th Court formerly

found his firm’s hourly rate strugte to be reasonable as “comesig with market rates throughout
Kentucky and Tennessee.” 2019 WL 5496023, at *4. Whéeaate structure might be reasonable,

like in Mitcham the Court is concerned that “counpebvides the Court with no hours worked,

no time sheets, and no other evidence, save the declarations of Plaintiffs’ attorneys, who attest that
they’'ve done considerable work during disagveo get this case towards resolutioid” The

Court only has only been provided evidencethad rates claimed. klence supporting hours
worked is inadequate. The Court can employpbeentage-of-recovempethod in determining

the reasonableness of attorneys’ fees, but withmse specific details about the hours worked by
each of the firm’s attorneys and staff members who contributed to the case, the Court has no way
to measure reasonableness under the lodestaothe€onsidering the ralaely small amount the
collective class is recoviag and the straightforard nature of the clais, the lodestar method
would be the best method to eresdiairness to the plaintiffS'he Court cannot approve of the
attorneys’ fees award ithout further detail f'om plaintiff's counsel regarding hours worked.
Therefore, the Court requests more detailed billing information if a revised settlement agreement

is submitted for approval.
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As the parties recognize, cyegrbeneficiaries are typicallyasin class action settlements
or hybrid settlements of clasadcollective actions. (DN 58-1 &0, 11). There is little authority
approving of a cy pres beneficiary in settlement of a collective action alone. However, the Court
recognizes that “[c]ourts have igrally looked favorably on disbiitions to charities that offer
services that are relatedttee plaintiffs of a class #on.” (DN 58-1 at 10) (citind-essard v. City
of Allen Park 470 F. Supp. 2d 781, 783 (E.D. Mich. 2007))e Parties state & the designated
beneficiary, Kentucky Legal Aid, Sithe only free civil legal senas provider in South-Western
Kentucky . . . and specializes in providing top-tier legal assistance to people living in poverty, the
disabled, and senior citizensDN 58-1 at 11). The Court agretgmt Kentucky Legal Aid is an
appropriate cy pres recipierf. unclaimed funds remain at the end of the settlement period,
Kentucky Legal Aid may be digbuted the remaining funds.

d. Summary

As stated above, the Court can only approva séttlement in thisollective action after
finding that: (1) the opt-in plairffs are similarly situated, (2) ¢hopt-in plaintiffs have properly
filed written consents with the court, and (3) set¢tlement is a fair amgasonable resolution of a
bona fide disputeD’Bryant, 2020 WL 4493157 at *8. Although the first requirement is met, the
parties have not satisfied the second and thirdregents for the reasostated above. The Court
cannot cure the settlement agment’'s defects by simply dtnng its problematic provisions.
O’Bryant, 2020 WL 4493157 at *8 (quotirgmothers v. NorthStar Alarm Servs., LIND. 2:17-
cv-00548-KIM-KJN, 2019 WL 280294 at *9 (E.D. Caén. 1, 2019) (“A court does not have the
authority to delete, modify, oubstitute certain provisions of atdement agreement, but rather,

the settlement agreement ‘must stand or fall in its entirety.”)). The parties must correct the
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problems the Court has addressed and submit a revised settlement agreement for approval if the
parties still wish to settle.

I1I. Voluntary Dismissal ofthe Rule 23 Claims

This Court is not willing to take up the issakvoluntary dismissal ofhe Rule 23 state law
claims until further conferring wh the parties about issuesthwvthe settlemet agreement.
Plaintiff's motion for voluntary dimissal of the Rule 23 clainis stayed, pending resolution of
settlement agreement approval.

V. Conclusion

For the foregoing reasonBl IS HEREBY ORDERED that the parties’ Motion for

Settlement Approval (DN 58) IBENIED, and a decision on plaintiff's Motion for Voluntary

Dismissal of the Rule 23 Class Action Claims (DN 58 TAYED.

Homas B Buosel!

Thomas B. RuSsell, Senior Judge
United States District Court

October 22, 2020

cc: counsel
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