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UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF LOUISIANA

CARLOS R. POREE, CIVIL ACTION
Plaintiff

VERSUS NO. 00-1348

RICHARD J. MORGANTE SECTION “E” (5)
Defendant

ORDER AND REASONS

Before the Court are Defendant’s motion to dismassl Plaintiff's motion for an
“extended continuancé.”

BACKGROUND

Plaintiff Carlos Poree @laintiff’) began working as a revenue agent for the
Internal Revenue Service (“IRS”) on July 3, 195@n December 17, 1976, the IRS
terminated Plaintiffs employment fdailure to respond to directions from his supervjso
absence without authorization on 14 occasions if-@&y period, and failure to provide
adequate security for official tax returnschrelated documents.

In 1978, Plaintiff was convicted of firsdegree murder and was sentenced on
January 3, 1979, to life imprisonment without pa&;oprobation, or suspension of
sentencé.ln July 1999, a federal district court granted Rté#f's application for a writ of
habeas corpus and vacated his conviction and seafefhe court ordered the state to

acceptPlaintiff's plea of not guilty by reason of insanity and to daet a hearing to

1R. Doc. 65 (Motion to dismiss); R. Doc. 87 (Motifor an extended continuance).
2R. Doc. 571 at 1.

31d. at 2.

4See Poree v. Cajr1999 WL 518843, at *1 (E.D. La. July 20, 1999).

51d. at *8.
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determine whethePlaintiff should be civilly committed pwuant to the insanity verdiét.
Plaintiff was diagnosed with schizophrenia and conted to the custody of the Eastern
Louisiana Mental Health System Forensic Division Jackson, Louisiana, where
he remains.

In June 2000Plaintiff, proceedingro se filed this suitunder 42 U.S.C. 8983
against Richard J. Morgante, the former directathaf New Orleans District Office of the
IRS, se&ing reinstatement with the IRBackpay for the period between the date of his
termination in 1976 and the date he wagsnd not guilty by reason of insanity in 1999
and placement on disability until he is declaredes@Plaintiff allegeshe district director
of the IRS terminated Plaintiffs employment in BButthat hewas reinstated in 1977
prior to his arreség.

On July 11, 2000, Plaintiffamended his pleadingsdquest that the Court review
the record of his purported Civil Service Commissimppealrom 197692 Plaintiff also
alleged in his amended complaint the¢ was suffering from parambschizophrenia
during the course of events that led to his termina#oPlaintiff alleged that “[t]his
medical evidence alone will cause the court to mmaldecision in favor of plaintiffl®

In January 2003 his case was administratively closed and stdyedil such time
as [Plaintiff] is able to establish that he is competent to peacherein2 On April 9,
2014 Plaintifffiled a motion to reopen this case. After baurt found Plaintiff competent

to proceed, the Court granted Plaintiffs motiondareopened the case on March 31,

61d.

7"R. Doc. 1at 4.
81d.

9R. Doc. 4.
10]d.

1d.

2R. Doc. 33.
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On April 23, 2015, Plaintiff fled an amended corapit, substituting Secretary of
the Treasury Jack Lew (“Defendant”) in place of Mante. In his motion to amend his
original and amended complaints, which this Cognanted on July 16, 2018 Plaintiff
amended his complaint, requesting that he be allotee'utilize accumulated sick leave
to cover, first, those days he was placed on ledtteout pay and those days he was placed
on suspension,” rather than seek baeky 1>

Plaintiff argues he wawrongfully terminated due to himental illness. In his
amended complaint, Plaintifontendshe “should have been placed on sick leave and
subsequently placed on disability” instead of beingoluntarily terminated$ Plaintiff
alleges “Plaintiff's position in this civil action is thtshe was mentally ill while an employee
of the Internal Revenue Service..Plaintiff now points to the status report from
Feliciana Forensic Facility in which three psychistis conaided that plaintiff started
experiencing mental problems as early as 1975 wisichore than one year prior to his
being terminated by the Internal Revenue Servi¢e.”

On July 9, 2015, Defendant filed a motion to dissithis matter without
prejudicel8 Defendant argues this Court lacks subjetatter jurisdiction under Rule
12(b)(1) of the Federal Rules of Civil Procedberause Plaintiff cannot establish that he

exhausted the applicable administrative remetafsere the Civil Service Commissida

BR. Doc. 56.

“R. Doc. 67.

15R. Doc. 64 at43.

18R, Doc. 57 at 10.

171d.

18 R. Doc. 65.

191d. During a November 28, 2000, preliminary confererintiff informed the Court that he had not
filed any type of administrative claim with the IR8 any other governmental agency concerning his
demands in this litigatiorSeeR. Doc. 10 at 2. Nevertheds,Plaintiff argues he was reinstated to his former
position by the Civil Service Commission in 19%&eR. Doc. 1 at 4Plaintiff concedes he has not exhausted
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Plaintiff fled a response in opposition on July 24, 2G4Pefendant filed a reply in
support of the motion to dismiss on August 3, 201and Plaintiff filed a surreply on
August 10, 20152

Plaintiff has now represented to the Court thathtas communicated wi the
Office of Personnel ManagemeftOPM”) in an attempt to have OPM consider his
claims23 On June 6, 2016, Plaintiff fled a “Motion for anxtended Continuance.”
Plaintiff requests the Court to effectively stayetlbase “until the Office of Personnel
Management has considered Plaintiff's disabilityma&nt claims.24

STANDARD OF LAW

“Federal courts are courts of limited jurisdictiomithout jurisdiction conferred by
statute, they lack the power to adjudicate clai#?s® motion to dismiss under Rule
12(b)(1) of the Federal Rules of Civil Procedure chalies a federal court’s subjentatter
jurisdiction 26 Under Rule 12(b)(1), “[a] case is properly dismi@dgder lack of subject
matter jurisdiction when the court lacks the statyt or constitutional powero
adjudicate the casé”The party asserting jurisdiction bears the burdéesbtablishing
that the dstrict court possesses subjaniatter jurisdiction2® The Court is permitted to

make factual findingsvhen considering Rule 12(b)(1) motion to dismig8:1t may hear

his administrative remedies with respect to meiitra¢ss claim. R. Doc. 57 at 14. Plainté#fso concedes he
has “no proof of exhaustion fthe] administrative remedJ[ies]R. Doc. 68 at 2.

20R. Doc. 68.

21R. Doc. 71.

22R.Doc. 73.

23R. Doc. 87.

241d.

25|n re FEMA Trailer Formaldehyde Products Liab. Igti(Mississippi Plaintiffs)668 F.3d281, 286 (5th
Cir. 2012).

26 SeeFED. R.Civ. P.12(b)(1).

27Home Builders Assh of Miss., Inc. v. City of MaatisMiss, 143 F.3d 1006, 1010 (5th Cir. 1998) (internal
guotation marks and citation omitted).

22Ramming v. United State281 F.3d 158, 16(bth Cir. 2001).

29Williamson v. Tucker645 F.2d 404, 413 (5th Cir. 1981).
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conflicting written and oral evidence and decide ftself the factual issues which
determine jurisdiction 30
ANALYSIS

Plaintiff seeks relief under the Civil Service Refo Act of 1978 (“CSRA").The
CSRA establishech comprehensive schemd administrativeand judicial review to
govern federal employment disput&sThe procedural remedies the CSRA provides
depend on the type of personnel action involved #redemployee’s career statéisThe
Act provides norprobationary employees with elatade administrative and judicial
rights 33 Plaintiff was a norprobationary member of the competitigservice and thus
entitled to certain protections under the CSRA

Congress enactethé¢ CSRAas a result ofvidespread criticism of the previous
“patchwork” system of administrative and judicial review, whicaused the appeals
process to be “so lengthy and complicated that ngansin the civil service often avoided
taking disciplinary action against employees evdrew it was clearly warranted?® The
CSRAnow provides the exclusive remedial framework faddral personnel disputesnd
the Act implemented an integrated scheme of administraavael judicial review
“designed to balance the legitimate interests efiairious categories of federal employees
with the needs of sound and efficient administratiéfBeforea plaintiffcan bring a suit

under the CSRAhe must exhaust the applicaldeministrative remedieas provided

301d.

31See Lindahl v. Office of Personnel Managem &0 U.S. 768, 77374 (1985)
32Seeid.see, e.g29 C.F.R. 81614.501.

33See, e.g5 U.S.C. 88103, 2105, 2108, 4303, 7701, 7703.

34Seeb U.S.C. §882102(a)(1), 2302(a)(2)(BY,511(a)(1)(A).

351d.

36 United States v. Faustd84 U.S. 439, 445 (1988).
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under the AcB’

In Defendant’'smotion to dismisspDefendant argueBlaintiff cannd establish he
exhausted the applicable administrative remedredthat, at the time of his termination,
the applicable remaedsdid not provide for review in federal district cow#

In his opposition,Plaintiff argueshe exhausted the administrative redes
becausehe appealediis involuntary terminatior?® Plaintiff argues he appealed tbe
district director of the IRS bulhis appeal was denied and the decision was coneider
final.40 He aversthat he then appealed to the Dallas office of th&.\Livil Service
Commission (“CSC”), which denied his appeal, andseguently to the U.S. CSC in
Washington, D.C1 In his amended complainPBlaintiff alleges that while he awaited a
decision from theCSC in Washingtonthe dstrict director visitedPlaintiff in person to
tell him his appeal had been granted and that heldvdbe reinstated to his former
position at the IRS and could return to work oneerbceived written determinaticti.
Plaintiffalleges he was reinstated before the events underlymgrinestand conviction*3
This account is contrary, however, to his conceassmthe Court on November 28, 2000,
that hehad not filedanadministrative claim with my governmental agenayith respect
to his demands in this litigatioft

Plaintiff has the burden to establish exhaustionadministrative remedie®.

37See?29 C.F.R. 81614.310;Smith v. Potter400 F. Appx 806, 812 (5th Cir. 2010).

38 R.Doc. 65.

39R. Doc. 68.

40R. Doc 68; R. Doc57 at 8.

411d.

42R. Doc. 57 at 1611.

43R. Doc. 19 at 3.

44R. Doc. 10 at 2See Williamson645 F.2d at 413.

45 Beale v. Blount461 F.2d 1133, 1140 (5th Cir. 1972) ([T]he doetE of exhaustion of available
administrative remedies requires a federal couatrliff to establish that all claims which couldJeabeen
entertained by the administrative agency involvertanin fact presented to that agency for resolutjon
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Plaintiff must show he preseed all of his claims to the CSC, and he cannoteais
arguments related to the adverse action for the tinse infederal courtté

In 1976, the Code of Federal Regulations (“C.F.Rrpvided the administrative
remedies for certain employees of the U.S. goverminveho suffered adverse actiofs.
Under 5 C.F.R. §52.203, employees could appeal adverse actioghidmng removaks
to the CSC within 15 days of the effective datéhd removak® The decision of the office
of the CSC that had appellate jurisdiction was [irs@cording to the C.F.R., but either
party to the appeal could petition the Appeals ReMBoard to reconsider the decisigh.
If the Appeals Review Board agreed to reconsider @8C’s decision, it would issue a
written decision, which was fin&k If corrective action was recommended, the C.F.R.
instructed the agency to report promptly to the rdothat the corective action had
been takerp2

The CSC’s decision after review of an adverse actiors Waal unless the Appeals
Review Board agreed to reopen the CSC’s decisionyhich case the board’s decision
would be final. As a result, federal distrimburts may not have had the ability to review
CSC or Appeals Review Board decisions “wheresfhtutory procedure [had] been fully
complied with, and on the face of the record beftire court, there is lacking proper
evidence of arbitrary (illegal) actig (2) where there [was] no defect of jurisdictionthe
administrative agencies; (3) the determination [exft solely in the discretion or

judgment of the administrative agencies (in weighihe facts and arriving at a plausible

46 See id.

47Seeb C.F.R. 8§52 (1976).

485 C.F.R. § 752.201(b)(2) (1976).
495 C.F.R. §52.203 (1976).

505 C.F.R. §52.203(b) (1976).
515 C.F.R. §772.311(g) (1976).
521d.



conclusion).33 A 1958 ook on civil service law provides further explaroati

[1]t is only where solely an issue of law is invely, some patently illegal action,

some action beyond the lawful authority of the adistrative agency, that the

determination of the administrative agency will fa¢ deemed to be “*final and
conclusive”but subject to limited review by theuects. The courts have deliberately
hesitated to assume jurisdiction (wherever theyladoavoid it) where the
administrative determination by law is made finatlaonclusive3*

The CSRAeffective January 11, 1979, abolishé& {ICSC and replaced it with OPM
and the Merit Systems Protection Board ("MSPB).

Plaintiffadmittedthe Courtin November of 2000 that he had not filed any tgpe
administrative claim with the IRS or any other govmental agency concerning his
demands in this litigatioR® Nevertheless, in his opposition to Defendant’s raotio
dismiss filed July 24, 2015, Plaintiff argues heas exhaustedthe applicable
administrative remedies though Plaintiff concedes he has not exhausted his
administrative remedies with respectitie mental iliness clain®® Plaintiff also concedes
he hasno proof ofany purportedexhaustion ofadministrative remeds because all
records from the U.S. CSC were destroyedeseyears after it was abolishédPlaintiff
told the Court during status conferences that hesdoot have any copies of the records
from his appeals with thg.S. CSC.

In his motion for an “extended continuancelaintiff asserts thathe has

communicated with OPM anthat OPM will considerhis claimif his filing has been

delayed because of mental incompeteffc®laintiff has no objection to pursuing his

53H. Eliot Kaplan,The Law of Civil Servic41 (Matthew Bender & Company 1958).
541d.

55Seeb U.S.C. 81101,

56 R. Doc. 10 at 2.

57R. Doc. 68.

58 R. Doc. 57 at 14.

59R. Doc. 68 at 2.

60 R. Doc. 87 at42.



claims through the applicable administrative renesd# Accordingly, the Court wil
grant Defendant’s motion to dismiss this casel will do sowithout prejudiceA court’s
dismissal of a case for lack of subjenfatter jurisdiction is not on the merits and does n
prevent the plaintiff from pursuing his claim in@mer foum 82 The Courtcannot grant
the motion to stay and retain jurisdiction overstimatterss

Plaintiff may now seek review of his claims by OBMvhich he represents has
indicated it will consider whether his filing waxaisably delayed because of mental
incompetencé4 When Plaintiff receives a decision from OPM, he nsagk review byhe
MSPB.65 After receiving a final order or decision from ttMSPB, Plaintiff may file a
petition to review the MSPB’s decision ithe United States Court of Appeals for the
Federal Circuitté This Courtwill not have the power to review a decision frone tMSPB.

CONCLUSION

For the foregoing reasons;

IT IS ORDERED that Defendant’s motion to dismiss without prejuic
is GRANTED .67

IT IS FURTHER ORDERED that Plaintiffs motion for an extended

continuance IDENIED .68

611d.

62 SeeHitt v. City of Pasadena61F.2d 606, 608 (5th Cir. 1977).

63 See Home Buildersl43 F.3d at 1010 (Under Rule 12(b)(1), ‘[a] caseroperly dismissed for lack of
subject matter jurisdiction when the court lacke ttatutory or constitutional power to adjudicahe t
case.”).

64 SeeR. Doc. 87.

65Seeb U.S.C. 8§7513(d), 7701

665 U.S.C. §7703(b)(D)(A).

67R. Doc. 65Defendant’'anotion to continue IDENIED AS MOOT . R. Doc. 88.

68 R. Doc. 87.



IT IS FURTHER ORDERED that this matter is DISMISSED
WITHOUT PREJUDICE .
New Orleans, Louisiana, this27th day ofJune, 20 16.

_____ Suse _/_M_%__

SUSIE MORG
UNITED STATES DISTRICT JUDGE
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