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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

JOHNELL DEMPSEY CIVIL ACTION
VERSUS NO. 07-1042
BURL CAIN SECTION “K”"(4)

REPORT AND RECOMMENDATION

This matter was referred to a United Stategistaate Judge to conduct hearings, including
an evidentiary hearing if necessary, anditansit proposed findings and recommendations pursuant
to Title 28 U.S.C. 8 636(b)(1)(B) and (G)and as applicabl®ule 8(b) of the Rules Governing
Section 2254 CasesUpon review of the entire record, the Court has determined that this matter
can be disposed of without an evidentiary hearidge28 U.S.C. § 2254(e)(2).

l. Factual Background

The petitioner, Johnell Dempsey (“Dempsey”), is an inmate incarcerated in the Louisiana
State Penitentiary in Angola, LouisiahaOn March 4, 2002, Dempsey was charged by bill of

information in Orleans Parish with four counts of armed robbery.

'Under Title 28 U.S.C. § 2254(e)(2), an Evidentiary ktepis held only when the petitioner shows that either
the claim relies on a new, retroactive rule of constitutional law that was previously unavailable or a factual basis that
could not have been previously discovered by exercidaatliligence and the facts underlying the claim show by clear
and convincing evidence that, but for the constitutionak en@reasonable jury would have convicted the petitioner.
Rec. Doc. No. 1.

3St. Rec. Vol. 4 of 4, Bill of Information, 3/4/02.
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The record reflects that, around 11:00 eomNew Year’'s Day, January 1, 2002, Charles
Shumate and his girlfriend, Berry Burnside, weralking on Royal Street toward Esplanade
Avenue? A man, later identified as Dempsey, aggieely approached them, put his arm around
Shumate’s shoulder, and declared, “I'm taking ymoney.” The man wore all black clothing and
a security badge. Shumate did not take the sesiously until he said, “I'm not f*cking around.
I’'m taking your money. | have a gun.” Dempseyrmoghis jacket to reveal a gun. Burnside was
walking ahead of the two men and Dempsey warned her to “keep walking.”

Shumate gave Dempsey about thirteen doNeng;h was all the money he had in his wallet.
Burnside then said, “We’'ll give you all our money. Would you just leave us alone?” Dempsey told
her to shut up and demanded her money. She Hdmatetwo dollars from her pocket. Dempsey
looked at Shumate and said, “You didn’t see and you don’t recognize me, do you?” Shumate
answered negatively, and Dempsey turned and [Efie couple walked to a nearby bakery and
called the police to report the incident.

Elaine MacNeil of San Francisco, and héerid, Jennifer Fishetti of New York, were also
in the French Quarter on New Year's Day of 200ey were walking on Chartres Street near
Dumaine Street shortly after noon when a mang ldentified as Dempsey, approached then from
around a corner. MacNeil initially thought he vaapolice officer becausee was wearing dark
clothes and a jacket with an insignia. Asieared, he pulled out a gun and pointed it at MacNeil,
who was walking slightly ahead of Fishetti. MaaMsaid, “No” in a very loud voice when she saw

that a gun was pointed at her. Dempsey ttemanded her money. Fishetti, who had caught up

“The facts of the case were taken from the opinioneof_thuisiana Fourth Circuit Court of Appeal on direct
appeal.State v. Dempseg44 So. 2d 1037, 1038-39 (La. Ct. App. 2003); 8t.R/ol. 2 of 4, 4th Cir. Opinion, 2002-
KA-1867, p. 1-3, 4/2/03.



with her friend and realized what was happg, handed him three hundred dollars. Dempsey

“started jabbing the gun” at MacNeil while saying “[g]ive me your money now! Give me your
money or I’'m going to hurt you!” Shthen gave him about forty dollars. Dempsey told the women
to “[jJust walk, " which they did. Once safeaway, they entered a nearby business and called 911
to report the incident.

While the police were taking information frahe women, they received a call that a suspect
had been apprehended nearby. Dempsey had been arrested inside of the Bourbon Pub, which is
located at the intersection of St. Ann Streed 8ourbon Street. The arrest occurred at about
12:25p.m. Dempsey matched the description that was broadcasted over the police radio.
Additionally, an employee of the pub had informed the arresting officer that Dempsey was armed.
After he was stopped, the police conducted an im¢&dsearch of his person which revealed a gun,
two small swords, a pair of handcuffs, and $305.00 in currency.

MacNeil and Fishetti were transported tmuBbon Street, where the suspect, Dempsey, was
presented to them. Both women identified Dergasethe man who robbed them at gunpoint. After
he was identified, Dempsey was transported to aklattk where he was charged with the armed
robbery offenses and where he also wastifieth by Shumate. During his booking, the police
learned that Dempsey also had a 1997 felony ctiowi for issuing worthless checks in Jefferson
Parish.

That same afternoon, Detective George Tessak Shumate, the first victim, to the police
station where he identified Dempsey as the& mvdo had robbed him and Burnside at gunpoint.
Burnside did not go to the police station. Indteaonths later, Detective Tessier showed her a

photo lineup, and she could not make an identification.



Dempsey was tried before a jury on J@5e 2002, and he was found guilty as charged on
all four counts. The State eventually filed a multiple bill charging Dempsey as a second felony
offender®

At a hearing held on July 2, 2002, the Tri@u@ denied Dempsey’s motions for new trial
and for post-verdict judgment of acquittallhe Trial Court also determined that Dempsey was a
second felony offendér After waiver of legal delays, éhTrial Court sentenced Dempsey on count
one as a multiple offender to serve 99 yearpriaon, without benefit of parole, probation or
suspension of sentence, to run consecutively to any other seht€heeourt went on to sentence
Dempsey on each of the remaining three countstalserve consecutive sentences of 99 years in
prison, without benefit of parole, probation, suspension of sentence. The Court denied
Dempsey’s motion to reconsider the senteftes.

On direct appeal, Dempsey’s counsel arghatithe four consecutive maximum sentences
of 99 years were not justified in this cds& he Louisiana Fourth Cinit Court of Appeal affirmed

the conviction and sentences on April 2, 2003, finding no merit to the ¥laim.

°St. Rec. Vol. 4 of 4, Trial Minutes (3 pages), 6025/St. Rec. Vol. 2 of 4, Trial Transcript, 6/25/02.
®St. Rec. Vol. 4 of 4, Multiple Bill, 6/26/02; Multipill, 7/2/02; Minute Entry, 6/26/02; Minute Entry, 7/2/02.

St. Rec. Vol. 4 of 4, Minute Entry, 7/2/02; St. Recl.\2of 4, Motion for New Trial, 7/2/02; Motion for Post-
Verdict Judgment of Acquittal, 7/2/02; Sentencing Transcript, 7/2/02.

8St. Rec. Vol. 4 of 4, Minute Entry, 7/2/02.

°Id.

9d.; St. Rec. Vol. 2 of 4, Motion to Reconsider Sentence, 7/2/02.

11st. Rec. Vol. 2 of 4, Appeal Brief, 2002-K2867, 10/22/02; 4th Cir. Opinion, 2002-KA-1867, 4/2/03.
Dempsey844 So. 2d at 1041; St. Rec. Vol. 2 ofithy Cir. Opinion, 2002-KA-1867, p. 6, 4/2/03.
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Dempsey did not timely seek further review of this rufihblis conviction therefore became
final 30 days later, on May 2, 200Butler v. Cain 533 F.3d 314, 317 (5th Cir. 2008) (“a conviction
becomes final when the time for seeking furtheectireview in the state court expires.”) (quoting
Roberts v. Cockrel319 F.3d 690, 694 (5th Cir. 2003)).

I. Procedural History

Six weeks later, on June 20, 2003, Dempsdyrstted a writ application, which was filed
by the Louisiana Supreme Court on July 8, 280Fhe Court denied the application for seeking
inappropriate post-conviction relief, citing La. Code Crim. P. art. 930.3tatd ex rel. Melinie v.
State 665 So. 2d 1172 (La. 1996) Dempsey sought reconsideratafrthat order which the Court
denied on October 15, 2064.

On July 7, 2005, Dempsey submitted a writ aggilon to the Louisiana Fourth Circuit in
which he sought an order directing the Trial Gdarrule on his application for post-conviction
relief!” Dempsey argued that he mailed the appbioao the Trial Court on July 26, 2004, and did

not receive a ruling. He attached a prison mail request dated July 26, 2004, which he claimed

¥ a. S.Ct. R. X85(a) provides that an application sepkéview of the judgment of the court of appeal shall
be filed or postmarked within 30 days of the issuance of the judgment.

14St. Rec. Vol. 3 of 4, La. S. Ct. Writ Applicati, 03-KH-1917, 7/8/03 (postmarked 6/20/03, signed “__ day
of June, 2003"); St. Rec. Vol. 2 of 4, La.@&. Letter, 2003-KH-1917, 7/8/03 (postmarked 6/20/03).

°State ex rel. Dempsey v. Ste@6 So. 2d 823 (La. 2004); St. Rec. Vol. 3 of 4, La. S. Ct. Order, 2003-KH-
1917, 6/25/04. La. Code Crim. P. &80.3 sets forth the grounds on which pastviction relief can be granted. In
State ex rel. Meliniethe Louisiana Supreme Court, relying on Lad€ Crim. P. art. 930.3, ruled that claims of
excessive sentence or errors in sentencing which shoudddeel on direct appeal were not proper grounds for post-
conviction relief.

%State ex rel. Dempsey v. Stf883 So. 2d 1053 (La. 2004); St. Rec. Vol. 3 of 4, La. S. Ct. Order, 2003-KH-
1917, 10/15/04; Application for Reconsideration, 03-KH-1917, 8/16/04.

1St. Rec. Vol. 1 of 4, 4th Cir. Writ gplication, 2005-K-1152, 7/19/05 (signed 7/7/05).
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proved that he mailed the application on that #atde also attached two other prison mail requests
dated February 7, 2005, and June 17, 2005, which he apparently offered to establish efforts to
contact the Trial Court about the applicatidNothing in the Trial Court record presently before

this Court corresponds with these dates.

Dempsey attached to his writ application a copy of the alleged application for post-
conviction relief in which he raised five grounds for reffefl) the evidence at trial failed to
exclude every reasonable hypothesis of innoceng@&é#ective assistance of counsel for failure
to conduct a pretrial investigation or subpoena an alibi witness; (3) denial of due process as a result
of the admission into evidence thfe out of court and in-courtedtifications; (4) denial of due
process and the right to counsel during theafwtourt identification by Burnside; and (5) the
prosecution knowingly allowed MacNeil's perjuregstimony to go uncontested. On January 13,
2006, the Louisiana Fourth Circuit denied Dempsey’s writ application indicating that the court
reviewed the claims and found no basis to grant rélief.

Several days later, on January 24, 2006, Deynfilesl another writ application with the
Louisiana Fourth Circuit seeking a mandamus ordeh®Trial Court to rule on his application for

post-conviction relief allegedly mailed to them on July 27, 2004, from the gfisdhe Court

185t. Rec. Vol. 1 of 4, Inmate Withdrawal Request, 7/26/05.

¥St. Rec. Vol. 1 of 4, Inmate’s Request for Legal/tyadit Mail, 2/7/05; Inmate’s Request for Legal/Indigent
Mail, 6/17/05.

20st, Rec. Vol. 1 of 4, Uniform Application for Post-Conviction Relief.
21St. Rec. Vol. 1 of 4, 4th Cir. Order, 2005-K-1152, 1/13/06.
22St. Rec. Vol. 1 of 4, 4th Cir. Writ Applicatih, 2006-K-0080, 1/24/06 (signed “__ day of January, 2006").
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denied the application on March 6, 2006, astiépe citing La. Code Crim. P. art. 930.4 because
the claims were addressed in the prior writ application, 2005-K-#152.

In the meantime, on February 10, 2006, Dempsey submitted a writ application to the
Louisiana Supreme Court challenging #ppellate court’s January 13, 2004, rulihglhe Court
denied the application without reasons on December 15,2006.

. Federal Petition

On February 16, 2007, the Clerk of Court fileempsey’s petition for federal habeas corpus
relief, in which he raised eight grounds for refiefi) the evidence at trial failed to exclude every
reasonable hypothesis of innocence, (2) ineffective assistance of counsel for failure to conduct a
pretrial investigation or subpoena an alibi wgs@nd because the indigent defender board is paid
in an unethical manner that creates conflicts ofaste (3) denial of due pcess as a result of the
admission into evidence of the outolurt and in-court identifications, (4) denial of due process and
the right to counsel during the out of court itiigcation by Burnside, (5) the prosecution knowingly
allowed MacNeil's perjured testimony to go uncontested, (6) denial of the right to trial by jury
where the trial court sentenced him usingdexhot found by a jury beyond a reasonable doubt, (7)

petitioner’s double jeopardy rights were violated assult of receiving consecutive sentences after

2St. Rec. Vol. 1 of 4, 4th Cir. Order, 2006-K-0080, 3/6/06. La. Code Crim. P. art. 930.4 provides for the
dismissal of a post conviction application if it: (A) raises claims fully litigated on appeal; (B) raises a claim which should
have been raised pretrial or during trial; (C) raises ancléiich should have been raised on appeal; (D) the application
is a successive application which raises claims whiclmatreew or different; or (E) the application is a successive
application which raises new or different claims wstould have been raised in a previous application.

#3t, Rec. Vol. 30of 4, La. S. Ct. Writ Applicati, 06-KH-1180, 5/19/06 (postmarked 2/13/06, signed 2/10/06);
La. S. Ct. Letter, 2006-KH-1180, 5/19/06 (postmarked 2/13/06).

State ex rel. Dempsey v. Std1d4 So. 2d 1280 (La. 2006); St. Rec. Vol. 3 of 4, La. S. Ct. Order, 2006-KH-
1180, 12/15/06.

%Rec. Doc. Nos. 1, 22, 26.



only one trial, and (8) petitioner’s due process sgiere violated because the State convicted him
on a crime for which he was never booked or charged.

The State filed a response in oppositiorDEmpsey’s petition arguing that the federal
petition was untimely filed? Dempsey filed three replies to the State’s opposition response insisting
that his petition was timely filed when the prison mailbox rule is properly applied to his state writ
applications®

V. Standards of Review

The Antiterrorism and Effective Death Pégact of 1996 (“AEDPA”), Pub. L. No. 104-
132, 110 Stat. 121%,applies to this petition, which is deenfddd in this Court under the federal
mailbox rule on February 2, 2087 The threshold questions in habeas review under the amended
statute are whether the petiti timely and whether the claim raised by the petitioner was

adjudicated on the merits in state couet; the petitioner must have exhausted state court remedies

?’Rec. Doc. No. 8.
%Rec. Doc. Nos. 12, 13, 23, 26.

The AEDPA comprehensively revised federal hatmespus legislation, including 28 U.S.C. § 2254, and
applied to habeas petitions filed afits effective date, April 24, 1996-lanagan v. Johnsqri54 F.3d 196, 198 (5th
Cir. 1998) (citingLindh v. Murphy 521 U.S. 320 (1997)). The AEDPA, signed into law on that date, does not specify
an effective date for its non-capital habeas corpus amendments. Absent legislative intent to the contrary, statutes become
effective at the moment they are signed into laimited States v. Sherrpf64 F.2d 1501, 1505 n.11 (5th Cir. 1992).

%°The Fifth Circuit has recognized that a “mailbox rule” applies to pleadings, including habeas corpus petitions
filed after the effective date of the AEDPA, submitted to falbdeourts by prisoners acting pro se. Under this rule, the
date when prison officials receive the pleading from the infoatgelivery to the court is considered the time of filing
for limitations purposesColeman v. Johnspri84 F.3d 398, 401 (5th Cir. 1998grt. denied529 U.S. 1057 (2000);
Spotville v. Cainl49 F.3d 374, 378 (5th Cir. 1998)oper v. Brookshirer0 F.3d 377, 379 (5th Cir. 1995). The clerk
of court filed Dempsey'’s petition on February 16, 2007, wihenfiling fee was paid. Dempsey’s signature on the
memorandum in support of the petition is dated February 2, 203 .is the earliest date on which he could have been
submitted the pleadings to prison officials for mailing. Thettzat he paid the filing fee on a later date does not alter
the application of the federal mailbox rule to his pro se petit®ae Cousin v. Lensing10 F.3d 843, (5th Cir. 2002)
(mailbox rule applies even if inmate has not paid the filing fee at the time of mailing) @tirtglle 149 F.3d at 374).
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and must not be in “procedural default” on a claMables v. Johnsgri27 F.3d 409, 419-20 (5th
Cir. 1997) (citing 28 U.S.C. § 2254(b), (c) (2006)).

In this case, the State argues that Demgspgtition was not timely filed. The Court’s
review of the record also demonstrates that Dempsey failed to exhaust state court remedies with
regard to his sixth, seventh, and eighth claims; and his supplemental argument regarding the
unethical salary of the indigent defender boartevertheless, the Court finds that the limitations
defense raised by the respondent is dispositiizeofpsey’s petition for the reasons set forth below.

V. Statute of Limitations

The AEDPA requires a petitioner to bring his § 2254 claim within one year of the date his

conviction became findf. Duncan v. Walker533 U.S. 167, 179-80 (2001). Dempsey boldly

3A fundamental prerequisite to fedd habeas relief under § 2254 is the exdtimn of all claims in state court
prior to requesting fedal collateral relief.”Preiser v. Rodriguez11 U.S. 475, 500 (1973)hitehead v. Johnsph57
F.3d 384, 387 (5th Cir. 1998) (citifpse v. Lundyt55 U.S. 509, 519-20 (1982Npbles 127 F.3d at 419. The Court
can also raise exhaustisna sponte McGee v. Estelle722 F.2d 1206, 1214 (5th Cir. 198éh(bang; see alsp28
U.S.C. 8 2254(b)(3) (2006). “State prisoners must give the state courts one full opportunity to resolve any constitutional
issues by invoking one complete round of the State'blestad appellate review process,” including discretionary
review when that review is part of theaf&'s ordinary appellate review procedur&sSullivan v. Boerckel526 U.S.
838, 845 (1999). “A federal habeas petition should be dismilsstade remedies have not been exhausted as to all of
the federal court claims. Whitehead 157 F.3d at 387 (citing 28 U.S.C. § 22541)A) (2006);Rose 455 U.S. at
519-20). A review of the record reflects that Dempsey failed to raise the listed claims to any state court before raising
the claims to this federal court.

%2The statute of limitations provision of the AEDPopides for other triggers which do not apply here:
(1) A 1-year period of limitation shall apply to application for a writ of habeas corpus by a person
in custody pursuant to the judgment of a State court. The limitation period shall run from the latest

of--

A. the date on which the judgment became final by the conclusion of direct review or the
expiration of the time for seeking such review;

B. the date on which the impediment to filing an application created by State action in violation

of the Constitution or laws of the United Staiesemoved, if the applicant was prevented
from filing by such State actions;

C. the date on which the constitutional right asserted was initially recognized by the Supreme
Court, if the right has been newly recognibgdhe Supreme Court and made retroactively
applicable to cases on collateral review; or

D. the date on which the factual predicate @& ¢haim or claims presented could have been
discovered through the exercise of due diligence.

(2) The time during which a properly filed application for State post-conviction or other collateral

review with respect to the pertinent judgmentlaim is pending shall not be counted toward any

9



represents in his replies to the State’s limitatideense that his federal filing period should begin
from another trigger, the recognition of a neweraf constitutional law. Dempsey has failed to
identify any such law in his pleadis and a review of his claims da®ot reveal that any are based

on a new rule of constitutional law made retroactive on collateral review by the United States
Supreme CourtSee28 U.S.C. § 2244(1)(C) (2006).

Dempsey’s conviction is deemed final dfay 2, 2003, which was 30 days after the
Louisiana Fourth Circuit affirmed his convictiondahe did not seek timely review to the Louisiana
Supreme Court. Dempsey argues that his yeptieation to the Louisiana Supreme Court should
be considered timely because he did not obtaops of the Louisiana Fotlr Circuit’s ruling until
June 12, 2003, and he submitted his writ applbcatd the Louisiana Supreme Court on June 20,
2003.

The record reflects that the Louisiana Fo@iftuit’s opinion was issued and mailed to the
parties on April 2, 200% Under La. Code Crim. P. art. 922 and La. S. Ct. Rule X85, the mailing
of the opinion sets the startibie time for seeking further reviewAny subsequent copy obtained
by Dempsey does not restart the finality determinati@smine v. HubertNo. 06-512, 2008 WL
199867, at *4 (E.D. La. Jan. 22, 2008) (Berrigan, J.) (cMifijams, 217 F.3d at 308kee alsp
Bryant v. LouisianaNo. 06-0088, 2007 WL 2323383, at *5-7 (Ela. Aug. 9, 2007) (Duval, J.)
(time period under La. S. Ct. Rule X85 beginsnirissuance of notice of the appellate court’s

judgment not upon receipt of the notice).

period of limitation under this subsection.
28 U.S.C. § 2244(d) (2006).
%3t. Rec. Vol. 2 of 4, 4th Cir. Mail Certificate, 4/2/03.
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Under the plain language of § 2244, Dempsealurdil May 2, 2004, to file a timely federal
application for habeas corpus relief and he faitedo so. Thus, literal application of the statute
would bar Dempsey’s § 2254 petition as of that date unless he is entitled to tolling as provided for
by the AEDPA.

Section 2244(d)(2) provides that the time during which a properly filed application for State
post-conviction or other collateral review with respto the pertinent judgment or claim is pending
shall not be counted toward any period of limitati@ee28 U.S.C. § 2244(d)(2) (2006). In order
for a State post-conviction application to be considered “properly filed” within the meaning of §
2244(d)(2), the applicant must have complied with all of the State’s procedural requirements, such
as timeliness and place of filingeace v. DiGuglielmp544 U.S. 408, 413-14 (2008)illiams v.

Cain, 217 F.3d 303, 306-07 n.4 (5th Cir. 2000) (quomgith v. Ward209 F.3d 383, 384-85 (5th

Cir. 2000));Villegas v. Johnsqri84 F.3d 467, 469 (5th Cir. 1999¢h’g denied 196 F.3d 1259

(5th Cir. 1999). For purposes of the AEDPA, a timeliness calculation in Louisiana requires the
application of the prison mailbox rule to state pleadi@musey v. Cai¥50 F.3d 601, 604-05 (5th

Cir. 2006).

A matter is “pending” for 8§ 2244(d)(2) purposes “as long as the ordinary state collateral
review process is ‘in continuance.Carey v. Saffold536 U.S. 214, 219-20 (2002)illiams, 217
F.3d at 310 (a matter is “pending” for Section 228K) purposes until further appellate review is
unavailable under Louisiana’s procedures.”) (quoBmmnett v. ArtuzZ199 F.3d 116, 120 (2d Cir.
1999),aff'd, 531 U.S. 4 (2000)kee also Melancon v. Kayla59 F.3d 401, 405 (5th Cir. 2001).

The phrase “other collateralview” in the statute refers to state court proceedings

challenging the pertinent judgment subsequently challenged in the federal habeas petition.
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Dillworth v. Johnson215 F.3d 497, 501 (5th Cir. 2000) (state habeas petition challenging a prior
conviction in one county was other collateral review even though filed as a challenge to a second
conviction in a different countyNara v. Frank 264 F.3d 310, 316 (3d Cir. 2001) (motion to
withdraw a guilty plea is “other collateral revidw A “pertinent judgment or claim” requires that

the state filings for which tolling is sought must have challenged the same conviction being
challenged in the federal habeas corpus petdiwh must have addressed the same substantive
claims now being raised in the federal habeas corpus peti#odfrey v. Dretke396 F.3d 681,
686-88 (5th Cir. 2005).

In this case, Dempsey’s AEDPA filing peribdgan to run on May 3, 2003, the day after his
conviction was final. The filing period rdar 365 days, until Sunday, May 2, 2004, or the next
business day, May 3, 2004, when it expired. Dempsey had no other properly filed state post-
conviction or other collateral review pending during that time period.

The Court recognizes that Dempsey signed and mailed a writ application to the Louisiana
Supreme Court during that time period on June 20, 2003. However, that writ application was
submitted more than 30 days after the decision by the Louisiana Fourth Circuit. As noted
previously, La. S.Ct. R. X85 provides that anlaggion seeking review of a judgment by the court
of appeal shall be filed or postmarked within &8s of the issuance of the appellate court’s
judgment. A writ application which fails to compigth La. S. Ct. Rule X85 is not “properly filed”
because it is untimely, and it is not pending as-posviction review for purposes of the AEDPA’s
statute of limitations and tolling doctrineButler v. Cain 533 F.3d 314, 318-19 (5th Cir. 2008).

Relying on this rule and the mailbox rule dissed previously, Dempsey’s submission and mailing

12



date, June 20, 2003, was well over 30 days aftdrdhesiana Fourth Circuit’s opinion was issued
on April 2, 2003.

As further discussed above in determininditmagity of his conviction, the Louisiana Fourth
Circuit’s opinion was issued and mailed to the parties on April 2, Z008der La. Code Crim. P.
art. 922 and La. S. Ct. Rule X85, the date noticgsisad sets the start of the time for seeking further
review. A request for additionabtice of the court’s ruling canna-start the time for review under
La. S. Ct. Rule X85.Jasmine 2008 WL 199867, at *8Bryant 2007 WL 2323383, at *5-7. For
these reasons, Dempsey’s 2003 Louisiana Supremnd Writ application did not provide Dempsey
with any tolling benefit.

The post-AEDPA jurisprudence also prdes for equitable tolling where rare or
extraordinary circumstances may have prevented a diligent petitioner from timely pursuing federal
habeas corpusPace 544 U.S. at 41&isher v. Johnsgnl74 F.3d 710, 713 (5th Cir. 1998krt.
denied 531 U.S. 1164 (2001 antu-Tzin v. Johnsei62 F.3d 295, 299 (5th Cir. 1998)avis v.
Johnson 158 F.3d 806, 810 (5th Cir. 1998&rt. denied526 U.S. 1074 (1999). Equitable tolling
is warranted onlyn situations where the petitioner wagdiagly misled or is prevented in some
extraordinary way from asserting his righace 544 U.S. at 418-1%ousin 310 F.3d at 848.

The petitioner has not provided, and the record does not demonstrate, any basis for extending the
extraordinary remedy of equitable tolling.

Dempsey’s federal petition is deemed fitedFebruary 2, 2007, which is over two and one-
half years after the AEDPA filing period exed on May 3, 2004. His federal petition must be

dismissed as untimely filed.

3%4St. Rec. Vol. 2 of 4, 4th Cir. Mail Certificate, 4/2/03.
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VI. Recommendation

For the foregoing reasons, itRECOMMENDED that Johnell Dempsey’s petition for
issuance of a Writ of Habeas Corpied pursuant to Title 28 U.S.C. § 2254 BDESMISSED
WITH PREJUDICE as time barred.

A party’s failure to file written objections to the proposed findings, conclusions, and
recommendation in a magistrgtelge’s report and recommendatiawithin ten (10) daysafter
being served with a copy shall bar that partgegx upon grounds of plain error, from attacking on
appeal the unobjected-to proposed factual findamgs legal conclusions accepted by the district
court, provided that the party has been servigl motice that such consequences will result from
a failure to object.Douglass v. United Servs. Auto. As¥8 F.3d 1415, 1430 (5th Cir. 1996).

New Orleans, Louisiana, this'28ay of September, 20009.

%@ﬁ&

KAREN WELLS ROBY
UNITED STATES MAGISTRATE
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