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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

TYRONE WILLIAMS CIVIL ACTION
VERSUS NO. 08-1073
BURL CAIN, WARDEN SECTION “J"(4)

REPORT AND RECOMMENDATION

This matter was referred to a United Stategjistaate Judge to conduct hearings, including
an evidentiary hearing if necessary, anditansit proposed findings and recommendations pursuant
t028 U.S.C. 8§ 636(b)(1)(B) and (Cand as applicabl®ule 8(b) of the Rules Governing Section
2254 Cases Upon review of the entire record, theutt has determined that this matter can be
disposed of without an evidentiary hearir§ee28 U.S.C. § 2254(e)(2) (2006).

l. Factual and Procedural Background

The petitioner, Tyrone Williams (“Williams”), is a convicted inmate incarcerated in the
Louisiana State Penitentiary in Angola, Louisiar@n April 16, 1993, Tyrone was charged by bill

of information in Orleans Parish in Case 1962-846 with possession of crack cocaine with intent

'Under 28 U.S.C. § 2254(e)(2), an Evidentiary Hearing is held only when the petitioner shows that either the
claim relies on a new, retroactive rule of constitutional lat\Was previously unavailable or a factual basis that could
not have been previously discovered by exercise oflfigence and the facts underlying the claim show by clear and
convincing evidence that, but for the constitutional emorfeasonable jury would have convicted the petitioner.
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to distribute in violation ofa. Rev. Stat. Ann. § 40:967(B)(1)On September 30, 1993, Williams
entered a plea of nolo contendér@he Trial Court noted on the plea form that, as part of the
agreement, the State would not file a multigledmainst Williams in that case, and the defendant
would receive an eight year sentencEhe Trial Court sentenced htmserve eight years in prison
with credit for time served.

Williams conviction and sentence became final 30 days later, on Tuesday, November 2,
1993, because he did not seek reconsideration or file for an appeal. La. Code Crim. P/art. 914;
Butler v. Cain 533 F.3d 314, 317 (5th Cir. 2008) (“a corivo becomes final when the time for
seeking further direct review the state court expires.”) (quotiRgpberts v. CockrelB19 F.3d 690,
694 (5th Cir. 2003))see La. Code Crim. P. art. 13 (weekends and holidays not included in
calculation of period when it would otherwise be thst day of the period); La. Rev. Stat. Ann. §
1:55 (November 1 is a legal holiday).

On December 23, 1993, Williams submitted anliappon for post-conviction relief to the
Trial Court in connection with Case No.362-846 raising three grounds forr@iehe prosecution

failed to disclose favorable evidence; (2) tregpdf nolo contendere was unlawfully induced or not

3St. Rec. Vol. 1 of 9, Bill of Information, No. 362-846, 4/16/93.

“St. Rec. Vol. 1 of 9, Guilty Plea Transcript, 9/30/8iiver of Constitutional Rights Plea of Nolo Contendere,
9/30/03.

°St. Rec. Vol. 1 of 9, Waiver of Constiional Rights Plea of Nolo Contendere, 9/30/03.

5St. Rec. Vol. 1 of 9, Guilty Plea Transcript, 9/30/8iver of Constitutional Rights Plea of Nolo Contendere,
9/30/03; Sentencing Form, 9/30/03.

"Louisiana law requires a criminal defendant move for leave to appeal witday3®f the order or judgment
that was being appealed or of a ruling on a timely motiare¢onsider a sentence. La. Code Crim. P. art. 914 (as
amended La. Acts 2003, No. 949, § 1). Failure to mowayifor appeal under Article 914 rendered the conviction and
sentence final at the expiration of that perigtate v. Countermad75 So.2d 336, 338 (La. 1985).

8St. Rec. Vol. 1 of 9, Uniform Application fd®ost Conviction Relief, 12/27/93 (signed 12/23/93).
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made voluntarily with an understanding of the nature and consequences of the plea; and (3) counsel
provided ineffective assistance because of Hgyde pursuing exculpatory evidence not turned
over by the State. The Trial Court denied relief on February 1,%.994.

Williams submitted a second application for post-conviction relief to the Trial Court on
February 25, 1994, alleging that the Trial Couréé in accepting the nolo contendere plea where
petitioner pleaded his innocence, the Trial Couwtidit indicate any factual support for the offense,
and the Trial Court did not inform him tife statute to which he entered the pfe@n January 17,
1995, the Trial Court denied the application finding that the claims were without“nerit.

On May 1, 1995, Williams submitted a writ applicatto the Louisiana Fourth Circuit Court
of Appeal seeking reviewf the Trial Court’'s ordet? The Louisiana Fourth Circuit denied the
application on May 30, 1995, finding no error in the Trial Court’s rufingle did not seek further
review of this ruling.

Williams was apparently released from jail on the prior sentérared on November 18,
1997, he was arrested on new charge®n June 18, 1998, he wasached by bill of information

in Orleans Parish Criminal Case No. 399-04d¢hvone count of possession with the intent to

°St. Rec. Vol. 1 of 9, Minute Entry, 2/1/94.

19st. Rec. Vol. 1 of 9, Post-Convioti Application, 3/7/94 (dated 2/25/94).

11St. Rec. Vol. 1 of 9, Judgment on Aigption for Post Conviction Relief, 11/17/95.
25t. Rec. Vol 2 of 9, 4th Cir. Writ Apigation, 95-K-0975, 5/4/95 (signed 5/1/95).
135t. Rec. Vol. 2 of 9, 4th Cir. Order, 95-K-0975, 5/30/95.

The record does not indicate when Williams was released from prison in connection with his eight year
sentence in Case No. 362-846.

1°St. Rec. Vol. 9 of 9, Incident Report (10 pa)gel 1/19/97 (showing date of arrest as 11/18/97).
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distribute a rock and/or powder cocaine and anmtof being a felon in possession of a firedtrm.
The second count was amended on July 20, 1999, to attempted felon in possession of & weapon.

On November 18, 1998, Williams was tried befargiry on the possession with intent to
distribute charge, and was found guilty by a jury as chafg@h March 11, 1999, the Trial Court
denied Williams’s motion for a new trial, and theate filed a multiple bill charging him as a third
felony offender, which included his prior 1988 castion for possession of cocaine in Case No.
328-931 and his 1993 conviction for possession witmtritedistribute crack cocaine in Case No.
362-846 discussed abotfe.

At a hearing held on April 26, 1999, the Trial Cragljudicated Williams to be a third felony
offender and sentenced him to serve life in prison without the benefit of parole, probation, or
suspension of sententeWilliams, on July 20, 1999, entered a@bf guilty to the amended second
count of attempted felon in possession charge pursudstiate v. Croshy338 So.2d 584 (La.

1976¥* andNorth Carolina v. Alforgl400 U.S. 25 (197G¥,and he received a sentence of four years

18St. Rec. Vol. 5 of 9, Bill of Information, No. 399-049, 6/18/98.
d., handwritten amendment, 7/20/99.
183t. Rec. Vol. 4 of 9, Trial Minutes, 11/18/98; St. Rec. Vol. 5 of 9, Jury Verdict, 11/18/98.

19St. Rec. Vol. 4 of 9, Minute Entry, 3/11/99; St. Recl.\Boof 9, Multiple Bill, 3/11/99; St. Rec. Vol. 6 of 9,
Motion for New Trial, 3/11/99.

20st. Rec. Vol. 6 of 9, Opinion, Fourth Circ@burt of Appeal decision in 399-049, 2000-KA-2058, 05/09/01.

Zynder Louisiana law, @rosbyplea allows the defendant to reserve the right to appeal the denial of his motion
to suppress.

ZUnderAlford, a criminal defendant can enter and a court can accept a plea of guilty in spite of the defendant’s
insistence that he is innocent.



to run concurrent with the life senterféewilliams appealed his convictions and sentences raising
several grounds for relief pro se and through cdufigehe Trial Court erred in denying the motion
to suppress; (2) the Trial Court erred in denyirgyrtiotion to recuse the district attorney’s office
and the two judges who presided over the caséfetatit times; (3) the Trial Court erred in denying
the motion to quash the multiple bill based oa theansing period, in finding him to be a third
offender based on insufficient evidence, in denyimg thie right to a jury trial on the multiple bill,
and in sentencing him to an excessive senteanu@;(4) the Trial Court erred in admitting other
crimes evidence.

On May 1, 2001, the Louisiana Fourth Circditraned his convictions and sentences finding
no merit to his claim& His related writ application to ¢hLouisiana Supreme Court was denied
without reasons on May 10, 2082 Williams pursued post-conviction relief from his conviction
in Case No. 399-049; however, he is not herdemging the convictions in that case. He instead
is challenging his guilty plea in Case No. 362-846, and the Court will proceed with the post-
conviction procedural history as to that case.

Williams returned to the Trial Court to challenge his plea and conviction in Case No. 362-
846. On March 21, 2002, he submitted a writ application with the Louisiana Fourth Circuit seeking

review of the January 17, 1995, Trial Court order denying his 1994 application for post-conviction

Zst. Rec. Vol. 4 of 9, Plea Minutes, 7/20/99; St. Ré. 6 of 9, Waiver of Constitutional Rights, 7/20/99.

%State v. Williams788 So.2d 515 (La. App. 4th Cir. 2001); S&cRVol. 6 of 9, 4th Cir. Opinion, 2000-KA-
0011 c/w 2000-KA-1058, 5/9/01.

#Gtate v. Williams815 So.2d 832 (La. 2002); St. Rec. Vol. ®pta. S. Ct. Order, 2001-KO-1813, 5/10/02;
La. S. Ct. Letter, 2001-KO-1813, 6/19/01 (postmark 6/12/01); La. S. Ct. Writ Application, 01-KO-1813, 6/19/01.
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relief2 On April 26, 2002, the Court denied the apafion as repetitive pursuant to La. Code Crim.
P. art. 930.4, because the validity of his gipliga was reviewed in Writ No. 95-K-0975 and found
to be legal in all respects.He did not seek further review of this order.

Williams filed a motion on January 27, 2003, seglproduction of certain transcripts from
his record in Case No. 362-08#6The Trial Court denied the request without stated reasons on
January 29, 2003. Thereafter, on February 28, 2003, Williasasight review of that order in the
Louisiana Fourth Circuit®

On April 4, 2003, the Court denied the applicatiopart as to the transcripts of the motion
to suppress and subpoena hearings and granted gineating the Trial Court to provide him with
a copy of the transcript of the February 1, 1994, post-conviction héarihtis related writ
application to the Louisiana Supreme Court dexsied on April 30, 2004, and he was instructed to
first address his request to the records’ custotian.

On July 9, 2004, Williams filed another writ digation with the Louisiana Fourth Circuit

requesting copies of the transcript of hipteenber 30, 1993, guilty plea and the subpoena hearing

%3t. Rec. Vol. 2 of 9, 4th Cir. Writ gplication, 2002-K-0583, 3/25/02 (dated 3/21/02).

Z’St. Rec. Vol. 2 of 9, 4th Cir. Order, 2002-K-0583, 4/26/02.

#3t. Rec. Vol. 1 of 9, Motion for Production of Documents, 1/30/03.

29S¢, Rec. Vol. 1 of 9, Trial Court Judgment, 1/29/03.

%0st. Rec. Vol 2 of 9, 4th Cir. Writ Application, 2003-K-0443, 2/28/03.

%St. Rec. Vol. 2 of 9, 4th Cir. Order, 2003-K-0443, 4/4/03.

%2State ex rel. Williams v. Stat@72 So.2d 487 (La. 2004); St. Rec. Vol. 3 of 9, La. S. Ct. Order, 2003-KH-

1317, 4/30/04; La. S. Ct. Letter, 2003-KH-1317, 5/9/03tfpask 4/28/03); La. S. Ct. Writ Application, 03-KH-1317,
5/9/03 (postmarked 4/28/03).



held September 28, 2003, in Case No. 3623848n August 3, 2004, the appellate court granted
the application for the sole purpose of transifigrrit to the Trial Court for consideration of his
request* The Trial Court granted the request on August 6, 2004.

Over two years later, on October 4, 2006, Williams filed in the Trial Court a request to set
aside his guilty plea in Case No. 362-82de alleged that the State breached the plea agreement
that it would not file a multiple bill in the case, and the State filed a multiple bill using the
conviction to enhance his sentence in Case No. 499-049. The Trial Court denied the motion on
October 4, 2006, without stated reaséns.

He sought review of that ordar his writ application filed in the Louisiana Fourth Circuit
on November 13, 2008. The Court denied the applt@n on December 11, 2006, finding that the
State did not breach the plea agreement, bethegdea agreement did not prevent the State from
later filing the multiple bill in Case No. 499-049.His related writ application to the Louisiana

Supreme Court was also denied without stated reasons on October 12, 2007.

%St. Rec. Vol. 2 of 9, 4th Cir. Writ Application, 2004-K-1174, 7/9/94.

34St. Rec. Vol. 2 of 9, 4th Cir. Order, 2004-K-1174, 8/3/04.

¥3t. Rec. Vol. 1of 9, Trial Court Judgment, 8/6/04.

%st. Rec. Vol. 1 of 9, Breached Plea AgreememjuRst to Set Aside an lllegal Guilty Plea, 10/4/06.

%7St. Rec. Vol. 1 of 9, Trial Court Judgment, 10/4/66e alspMinute Entry, 9/26/06.

%st. Rec. Vol. 2 of 9, 4th Cir. Writ Application, 2006-K-1481, 11/13/06.

¥st. Rec. Vol. 2 of 9, 4th Cir. Order, 2006-K-1481, 12/11/06.

“0State ex rel. Williams v. Stat@65 So.2d 393 (La. 2007); St. Rec. Vol. 3 of 9, La. S. Ct. Order, 2007-KH-

0135, 10/12/07; La. S. Ct. Letter, 2007-KH-135, 1/25/07t(pask 1/2/07); La. S. Ct. Writ Application, 07-KH-135,
1/25/07 (postmarked1/2/07).



. Federal Petition

On April 9, 2008, the clerk of th Court filed Williams’s petition for federal habeas corpus
relief, in which he alleges that he was derhexdconstitutional right when he was convicted on a
plea of guilty that was unlawfully inducead not made voluntarily with understandfhd@.he State
filed a memorandum in opposition to Williams’s petitiarguing that (1) he is no longer in custody
on the conviction about what he complains, leatimg Court without jurisdiction to entertain his
petition, (2) that his request for habeas revieunsmely filed, and (3) alternatively, the claim is
barred from review by the UnitedeBés Supreme Court decisiorLisckawanna County Dist. Atty.
v. Cross 532 U.S. 394 (20014.

1. General Standards of Review

The Antiterrorism and Effective Death PégaAct of 1996 (“AEDPA”), Pub. L. No. 104-
132, 110 Stat. 121% applies to this petition, which is deemed filed in this court under the federal

mailbox rule on February 13, 2008 Generally, the threshold quests in habeas review under the

“Rec. Doc. No. 3, pp. 5, 19.
“Rec. Doc. No. 8.

“The AEDPA comprehensively revised federal hatmespus legislation, including 28 U.S.C. § 2254, and
applied to habeas petitions filed afits effective date, April 24, 1996-lanagan v. Johnsqri54 F.3d 196, 198 (5th
Cir. 1998) (citingLindh v. Murphy 521 U.S. 320 (1997)). The AEDPA, signed into law on that date, does not specify
an effective date for its non-capital habeas corpus amendments. Absent legislative intent to the contrary, statutes become
effective at the moment they are signed into laimited States v. Sherrpf64 F.2d 1501, 1505 n.11 (5th Cir. 1992).

*“The Fifth Circuit has recognized that a “mailbox rule” applies to pleadings, including habeas corpus petitions
filed after the effective date of the AEDPA, submitted to falbdeourts by prisoners acting pro se. Under this rule, the
date when prison officials receive the pleading from the infoatgelivery to the court is considered the time of filing
for limitations purpose<Coleman v. Johnsori84 F.3d 398, 401 (5th Cir. 1999potville v. Cainl149 F.3d 374, 378
(5th Cir. 1998)Cooper v. Brookshirer0 F.3d 377, 379 (5th Cir. 1995). The clerk of court filed Williams’s federal
habeas petition on April 9, 2008, when the filing fee was vedeafter denial of pauper status. Williams dated his
signature on the petition on February 2808. This is the earliest date on which he could have delivered it to prison
officials for mailing. The fact that he paid the filing fee sloet alter the application of the federal mailbox rule to his
pro se petition.See Cousin v. Lensingl0 F.3d 843, (5th Cir. 2002) (mailbox rule applies even if inmate has not paid
the filing fee at the time of mailing) (citirgpotville 149 F.3d at 374).
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amended statute are whether the petition is tiaedywhether the claim raised by the petitioner was
adjudicated on the merits in state couet; the petitioner must have exhausted state court remedies
and must not be in “procedural default” on a claMables v. Johnsori27 F.3d 409, 419-20 (5th
Cir. 1997) (citing 28 U.S.C. § 2254(b), (c) (2006)).

In this case, the State argukat Williams’s petitions not timely filed and that the Court
is without jurisdiction. While the Court agrees that Williams’s petition is not timely under the
AEDPA, a review of the record reflects that t@isurt is without subject matter jurisdiction over
Williams’s habeagorpus petition challenging the 1993 guilty plea and conviction, and it can be
dismissed for that reason.

V. The “In Custody” Requirement of Subject Matter Jurisdiction

Title 28 U.S.C. § 2241(d) “gives the United States district courts jurisdiction to entertain
petitions for habeas relief onfsom persons who are ‘in custouhyviolation of the Constitution or
laws or treaties of the United StatesMaleng v. Cook490 U.S. 488, 490 (1989) (quoting 28
U.S.C. §2241(c)(3)) (emphasis added); 28 U.S.C. § 22%iKerson v. Louisiana8816 F.2d 220,
224 (5th Cir. 1987) (To be eligible for federal bab corpus relief, a petitioner must be “in custody”
and have exhausted state court remedies). The United States Supreme Court has interpreted this
statutory language to require that the habeasqm®titbe “in custody” for the conviction or sentence
under attack at the time the petition is filddackawanna County Dist. Attorney v. CAds32 U.S.
394, 401 (2001)Spencer v. Kemn®23 U.S. 1, 7 (1998) (whether a petitioner is “in custody” is
determined as of the date on which the habeas petition is Mathng 490 U.S. at 490-91 (citing

Carafas v. LaVallee391 U.S. 234, 238 (1968Pprt v. Heard 764 F.2d 423, 425 (5th Cir. 1985).



TheMalengCourt further held that a habeas petigr is not considered to be “in custody”
when his sentence has expired for the challenged convickitadeng 490 U.S. at 492 (citing
Carafas 391 U.S. at 238)Hendrix v. Lynaugh888 F.2d 336, 338 (5th Cir. 1989) (adverse
consequences of expired sentence, including possibility that conviction may be used to impeach
future testimony and enhance future punishment, held insufficient to satisfy the “in custody”
requirement of section 2254¢cord Steverson v. Summegb8 F.3d 520, 524 (6th Cir. 2001);
Pleasant v. Stajd. 34 F.3d 1256, 1258 (5th Cir. 1998). Whieognizing that a prisoner need not
be physically confined to be “in custody” for the purposes of § 2254, the Court noted:

We have never held, however, that a habeas petitioner may be ‘in custody’ under a

conviction when the sentence imposed for that convictioriliigsexpiredat the

time his petition is filed. Indeed, our decisionGarafas v. La Valleesupra

strongly implies the contrary.

Maleng 490 U.S. at 491.

In this case, Williams was no longer incarcerated for the 1993 guilty plea convictions in Case
No. 362-846 when he was arrested on NoveriBef997, for possession with intent to distribute
and as a felon in possession of a weapon charged in Case No. 399-049. Williams’s petition is
deemed filed in this Court under the federal “mailbox rule” on February 13, 2008. At that time,
Williams was_noin custody on the 1993 conviction, and was instead serving his sentence in Case
No. 399-049. His current incarceration stems from another, subsequent criminal conviction.

Williams, therefore, is not “in custody” for purpess of this petition, and this Court is without

subject matter jurisdiction to consider his claims.
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V. Recommendation

For the foregoing reasons, itRECOMMENDED that Tyrone Williams’s petition for
issuance of a writ of habeas corpus filed pursuant to 28 U.S.C. § 2Z38kKSSED WITH
PREJUDICE because the Court lacks subject matter jurisdiction.

A party’s failure to file written objections to the proposed findings, conclusions, and
recommendation in a magistraiege’s report and recommendatiithin fourteen (14) daysafter
being served with a copy shall bar that partgegx upon grounds of plain error, from attacking on
appeal the unobjected-to proposed factual findamgs legal conclusions accepted by the district
court, provided that the party has been servigl motice that such consequences will result from
a failure to objectDouglass v. United Servs. Auto. As¥8 F.3d 1415, 1430 (5th Cir. 19986).

New Orleans, Louisiana, this".dlay of December, 2010.

=l

NARENWEHT S-ROBY
UNITED STATES MAGISTRATEQUDGE

“Douglasgeferenced the previously applicable ten-dajogkfor the filing of objections. Effective December
1, 2009, 28 U.S.C. § 636(b)(1) was ameniteeixtend the period to fourteen days.
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