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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

KENYOTTA C. JACKSON CIVIL ACTION
VERSUS NO: 08-1537
BOBBY JO BRELAND - CSO I, LT. COLONEL SECTION “F” (4)

DUNAWAY, JEFFREY TRAVIS - WARDEN,
RICHARD STALDER - EX-SECRETARY, LARRY
GROW - DIRECTOR LEGAL PROGRAMS,
JAMES LEBLANC - SECRETARY

REPORT AND RECOMMENDATION

This matter was referred to a United Stategistaate Judge to conduct a hearing, including
an Evidentiary Hearing, if necessary, and to submit proposed findings and recommendations for
disposition pursuant t@8 U.S.C. § 636(b)(1)(B) andC), 8 1915e(2), and 8 1915Aand as
applicable, 42 U.S.C. 8§ 1997e(c)(1) and (2)Upon review of the entire record, the Court has
determined that this matter can be disposeadsittiout an Evidentiary Hearing. The Court held a
hearing pursuant t8pears v. McCottéon June 20, 2008, with the plaintiff, Kenyotta Jackson, and

counsel for defendants participating by telephone.

1766 F.2d 179 (5th Cir. 1985). The purpose of3heardHearing is to ascertain what it is the prisoner alleges
to have occurred and the legal basis for the claBpears 766 F.2d at 180. The information elicited at the hearing is
in the nature of an amended complaint or a rdefaite statement under Fed. R. Civ. P. 12#)lson v. Barrientos
926 F.2d 480, 481 (5th Cir. 1991). The cassette tape of thiadedneing placed in the custody of the Court Recording
Unit along with a copy of this report.

2Rec. Doc. No. 21.
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Factual Summary

A. The Complaint and Amended Complaint

The plaintiff, Kenyotta C. Jackson (“Jackspis'incarcerated in the B.B. “Sixty” Rayburn
Correctional Center (“RCC”) (f/kMVashington Correctional Institute) in Angie, Louisiana. Jackson
filed thispro seandin forma pauperi€omplaint pursuant to 42 U.S.C. 8§ 1983 and state law against
Correctional Officer Bobby Joe Breland, Lieutah&olonel Dunaway, Warden Jeffrey Travis,
Director Larry Grow, Major John Gerald, LouisaabDepartment of Corrections (“DOC”) Secretary
James LeBlanc, and former DOC Secretary RicBtattler. The defendants are each named in their
official and individual capacities.

Jackson alleges that he has been in RG€Eesiuly 14, 2003, and he has never received a
copy of the administrative rules and regulations.fuither claims that he made these complaints
part of his disciplinary appeal on Febru&)y2008. He appeared on March 13, 2008, before a
review board comprised of defendants Breland Dunaway, and he was denied release from
disciplinary confinement.

He states that he was in disciplinary coefirent for violation of Prison Rule 22 for theft.
His disciplinary charge allowed the prison officials to seize his belongings without due process
without requiring the officials to prove the item&re stolen. The prison officials also did not
provide notice of which conduct exposed an inmatehtich punishment level. He also claims that
the conditions of the disciplinary cells weretned unconstitutional by United States District Judge
Frank Polozola of the Middle District of Loussia. He alleges that the prison policies are
unconstitutional and not in compliance with Loars law. He also complains that the review

boards are not comprised of the proper authorities as required by federal and Louisiana law.



Jackson alleges that, as a result of theraper disciplinary proceedings, he was denied
access to a law library or meaningful alternatitelevision, newspapers, magazines, books and a
radio which resulted in his mental deterioratiéte also had no access to his personal possessions,
like photographs which also led to deterioratiohisfmental health. He could not access his legal
documents or prevent their destruction by prison guards. He also complains that he was unable to
purchase postage stamps, tablets, and envelopegpmpens in his cell to assist in accessing the
courts and communicate with his family. He alsbnot have meaningful opportunities to exercise
because he wore hand and foot restraints. Hevalsoequired to be fully dressed even on hot days.

As a result, he seeks both compensatorypamitive monetary damages. He also seeks a
declaration that the defendants actions, the rulégalicies, and conditions of his confinement are
unconstitutional under state and federal law. He further requests the court to enjoin the application
of the disciplinary rules and procedures arghlgrograms at RCC until all inmates are provided
with copies of them. Finally, he seeks the appoent of counsel and to have the matter certified
as a class-action.

B. The Spears Hearing

Jackson testified that he went before theaeuvboard because he had been charged with a
disciplinary violation. He testified that lmeas placed on extended lockdown after being accused
of trying to sell cigarettes on thertieHe testified that he waentenced to lockdown on the level
one charge for six months. He further testifiet tie must serve an additional ninety days because
he was sentenced to a level two violation. H® atated that other people were involved in the
cigarette sales and that the cigarettes were not his. He admitted that he did not seek review in the

state courts.



Jackson also again requested the appointofesdunsel. Upon questioning by the Court,
Jackson conceded that he sought counsedsstanim, but his documentation was destroyed by
another inmate. He indicated that of the attorneys advised htimat they would not be able to
take his case.

. Standard of Review

Title 28 U.S.C. § 1915A and Title 42 U.S.C. § 1997¢(c) require the Cosuatgponte
dismiss cases filed by prisoners proceedmigprma pauperisipon a determination that they are
frivolous. The Court has broad discretion in detanng the frivolous nature of the complair8ee
Cay v. Estelle789 F.2d 318 (5th Cir. 1986yodified orother grounds, Booker v. Koon&F.3d
114 (5th Cir. 1993). However, the Court may swwa spontelismiss an action merely because of
guestionable legal theories or unlikely factual allegations in the complaint.

Under this statute, a claimfisvolous only when it lacks an arguable basis either in law or
in fact. Neitzke v. Williamg}90 U.S. 319 (1989T.alib v. Gilley,138 F.3d 211, 213 (5th Cir. 1998).
A claim lacks an arguable basis in law if it isbd on an indisputably meritless legal theory, such
as if the complaint alleges the violation of a legal interest which clearly does notHéiper v.
Showers174 F.3d 716, 718 (5th Cir. 1999). It lacksaaguable factual basis only if the facts
alleged are “clearly baseless,” a category emmassing fanciful, fantastic, and delusional
allegations. Denton v.Hernandez,504 U.S. 25, 32-33 (1992Neitzke,490 U.S. at 327-28.
Therefore, the Court must determine whetherpllaetiff's claims are based on an indisputably
meritless legal theory or clearhaseless factlallegations.Reeves v. Collin&7 F.3d 174, 176
(5th Cir. 1994)see Jackson v. VannalQ F.3d 175, 176-77 (5th Cir. 1998)porev. Mabus976

F.2d 268, 269 (5th Cir. 1992).



lll.  Analysis

A. The Defendants in their Official Capacities

The plaintiff indicates that he has nanmesth defendant in his official and individual
capacity. The claims against the defendants in their official capacity are barred by the Eleventh
Amendment and must be dismissed.

Section 1983 provides a federal cause obadtigainst any person who, acting under color
of state law, deprives another of his constitutioigdats. 42 U.S.C. § 1983 (2006). A plaintiff must
prove both the constitutional violation and tha siction was taken under color of state l&lagg
Bros., Inc. v. Brooks436 U.S. 149, 156 (1978)plk County v. Dodsqm@54 U.S. 312 (1981).

However, a state actor is nothis official capacity, considered a person for purposes of suit
under 8§ 1983.Will v. Mich. Dep't of State Policel91 U.S. 58 (1989). In keeping with its long-
standing doctrine, the Supreme Court has held tha) alstate actor is sued in his official capacity,
the action is considered to be one ta&gainst the department he represeBte Monell v. Dep’t
of Soc. Servs436 U.S. 658, 690 n.55 (1978).

In this case, these defendants are employed by the DOC, which is a department within the
Louisiana state government. La. Rev. Séatn. § 36:401 (2008). For Eleventh Amendment
purposes, the DOC is considered an arm of the state since any money judgment against it or its
subdivisions necessarily woudé paid from state fundénderson v. Phelp§55 F. Supp. 560, 564
(M.D. La. 1985). Therefore, suit against the &téhe DOC, and its employees in their official
capacities implicates the Eleventh Amendment immunity doctivhéiammad v. LouisianaNo.
99-2694 c/w 99-3742, 2000 WL 1568210 (E.D. La. Oct. 18, 2@itrgno v. Allen Corr. Ctr.891

F. Supp. 312, 320 (W.D. La. 1995) (“A suit against any state correctional center would be suit



against the state and therefore balngthe Eleventh Amendment.”) (citidnderson655 F. Supp.
at 560 andBuilding Eng’r. Serv. Co. v. Louisiand59 F. Supp. 180 (E.D. La. 1978)).

The Eleventh Amendment forbids federaluds from entertaining a suit for monetary
damages brought by a citizen against his own SReéenhurst State Sch. v. Haldermd65 U.S.

89, 98 (1984)Voisin's Oyster House, Inc. v. Guidid99 F .2d 183, 185-86 (5th Cir.1986). A state
may expressly waive this Eleverimendment sovereign immunitgeeEdelman v. Jordard15

U.S. 651, 673 (1974) (holdg that a state’s consent to suit against it in federal court must be
expressed “unequivocally”yVelch v. Dep’t of Highway380 F.2d 1268, 1271-73 (5th Cir. 1986).
However, the State of Louisiana has not dand's the contrary, La. Rev. Stat. Ann. 8 13:5106(a)
provides that “no suit against the state . . . shafistéuted in any court other than a Louisiana state
court.” Accordingly, the Court sithout jurisdiction to hear Jaskn’s claims for monetary relief
against the State of Louisiana, the DOC, or tmeathdefendants in their official capacities. Those
claims should be dismissed without prejudiBee Warnock v. Pecos County, Té& F-.3d 341, 343

(5th Cir. 1996).

The Court notes, however, that the EleventreAdment does not protect state officials from
claims for prospective injunctive relief when itafleged that the state officials are acting in
violation of federal law Ex Parte Young209 U.S. 123, 155-56 (190&delman 415 U.S. at 664;
Brennan v. Stewar834 F.2d 1248, 1252 (5th Cir. 1988). To meetExifarte Youngxception
inits application to a 8§ 1983 suit, a plaintiff'stalleging a violation ofederal law must be brought

againstindividual persons in their official capaciissgents of the state, and the relief sought must

be_declaratory or injunctive in nature and prospective in eff&eeSaltz v. Tenn. Dep'’t of

Employment Sec976 F.2d 966, 968 (5th Cir. 1992). Thus, while declaratory and prospective



injunctive relief can not be pursued against theeStatederal court, it can be pursued against a
state official sued in his official capacity. Howeyme this case, Jackson’s surviving claims against
the defendants in their official capacities and ¢hagainst them in their individual capacities can
be dismissed on other grounds for the following reasons.

B. Challenge to Disciplinary Proceeding and Loss of Privileges Not Cognizable

Jackson alleges that the defendants violhtedlue process rights prior to and during the
disciplinary proceedings and review process. His claims are bar&ahioyn v. Conngis15 U.S.
472 (1995).

To resolve whether a prisoner has a due process claim relating to prison disciplinary action,
the Court must first determine whether a constitally protected liberty interest existsl. at 481-
83. “Liberty interests protected by the Fourteéxttendment may arise from two sources--the Due
Process Clause itself and the laws of the Statdswitt v. HelIms459 U.S. 460, 466 (1983). In
Sandin the Supreme Court recognized that althouglStages may create liberty interests, “these
interests will generally be limited to freedom from restraint which . . . imposes atypical and
significant hardship on the inmate in relattorthe ordinary incidets of prison life.” Sandin 515
U.S. at 484 (citations omitted). Thus, $andin where a prisoner was placed in disciplinary
segregation for thirty days and the discipline did not inevitably affect the duration of his sentence,
the Court held that due process does majuire that a prisoner be afforded the procedural
mechanisms previously prescribedViolff v. McDonnell418 U.S. 539 (1974) amtewitt, 459 U.S.
at 460.

Similarly, the denial of other privilegebke access to exercise, personal items, and the

library, and commissary privileges, in the insteade is not an “atypical and significant hardship



on the inmate in relation to the ordinary incidesftgrison life,” and is within the expected contours
of plaintiff’'s sentenceSandin 515 U.S. at 484, 486 n.8mith v. Binghan®14 F.2d 740, 742 (5th
Cir. 1990) (“A prisoner does not retain constitutiomgihts that are inconsistent with the legitimate
penological objectives of the correction system.”)

Accordingly, no substantive due process deprivation arose from Jackson’s disciplinary
proceedings and review thereof, and he was riteghto any particular procedures he was denied
these privileges as a result of his disciplinary conviction.

C. Failure to Exhaust Administrative Remedies

Jackson seeks to hold the defendants liable for present and future conditions of his
confinement at RCC, he has failed to exhaust msradtrative remedies. Included in his complaint
about the conditions of his confinement, Jackson seeks monetary damages and injunctive and
declaratory relief for limitations placed on his acdedke law library, newspapers, magazines and
books, personal photographs, and documents. Wiuksdn indicates that he filed for initial review
of his disciplinary segregation, hercceded in the complaint and at 8eardHearing that he did
not exhaust administrative remedies in connection with these claims or the disciplinary appeal.

Title 42 U.S.C. 8 1997¢e(a), as amended by the PLRA, provides that “[n]o action shall be
brought with respect to prison conditions undetieacl983 . . . by a prisoner confined in any jail,
prison, or other correctional facility until such administrative remedies as are available are
exhausted.” The United States Supreme Court has held that “the PLRA’s exhaustion requirement
applies to all inmate suits about prison life, whether they involve general circumstances or particular

episodes, and whether they allege excessive force or some other waner'v. Nusslegs34 U.S.



516 (2002). Therefore, by its very terms, theRRLapplies to the § 1983 claims raised by the
plaintiff.

Proper exhaustion requires that the prisoneonbt pursue all available avenues of relief
but also comply with all administrative deadlines and procedural kflesdford v. Ngo548 U.S.

81, 89-93 (2006). A prisoner cannot satisfy the exhaustion requirement “by filing an untimely or
otherwise procedurally defective adnsitrative grievance or appeald. at 83-84. In addition, the
failure to exhaust is an affirmative defense and, under the PLRA, “inmates are not required to
specially plead or demonstrate exhaustion in their complaidtsiés v. Bogkb49 U.S. 199, 216
(2007). However, a district court may, as pait®fnitial screening process, dismiss a complaint

for failure to state a claim based upon the plaintiff's failure to exhaust only when “the complaint
itself makes clear that the prisoner has failed to exha@drbe v. Lappin492 F.3d 325, 328 (5th

Cir. 2007).

The record shows that the plaintiff failed to exhaust the available administrative remedies
both on his conditions of confinemt claims and the challenge to the disciplinary process. He
indicated that he did not submit his grievance to the lockdown review board because he believed that
the decisions were final. During tBpeardHearing, he confirmed that he challenged his placement
in administrative lockdown to the Secretary of Stait he did not pursuedtlaims any further, nor
did he raise the conditions of confinement claims.

Under Louisiana law, plaintiff may seek jadil review of disciplinary action, including
challenges to the lawfulness of the proceduresi uken against him by filing an action in the
Nineteenth Judicial District CourSeelLa. Rev. Stat. Ann. 8 15:1177 (2002). If not satisfied, he

may seek discretionary review in the Louisidfest Circuit Court of Appeals and then in the



Louisiana Supreme Coult.; see alspLa. Const. Art. 5, 88 5 and 10. Plaintiff has not pursued
relief as outlined above and has not exhausteelsbatrt remedies regarding the disciplinary finding
or procedures that resulted in disciplinary confinement.

Additionally, Jackson confirmed that he didt pursue any grievance challenge regarding
his conditions of confinement claims, whichrégjuired by La. Admin. Code tit. 22, § 325 (2002).
SeeGonzales v. Smitt804 F. App’x 298, (5th Cir. 2008) (exhaustion for purposes of the PLRA
requires a Louisiana prisonercomply with La. Admin. Code tit. 22, § 325 et seq.). The Court
therefore finds that the plaintiff failed to exhaust the available administrative remedies as to all of
his claims against the defendants. His clatanrs be dismissed as frivolous for that reason.

D. State Law Claims

Jackson invoked this Court’s supplementasgiction under 28 U.S.C. § 1367 over his state
tort claims brought, under a broad reading, pursigalna. Civ. Code Ann. art. 2315. The “general
rule” in the Fifth Circuit “is tadecline to exercise jurisdiction over pendent state law claims when
all federal claims are dismissed or otheeneéiminated from a case prior to triaBatiste v. Island
Records, In¢.179 F.3d 217, 227 (5th Cir. 1999) (citation omitteat;ord Carnegie-Mellon Univ.

v. Cohill, 484 U.S. 343, 350 n.7 (1988) (“in the usual case in which all federal-law claims are
eliminated before trial, the balance of fast@o be considered under the pendent jurisdiction
doctrine . . . will point toward declining to escise jurisdiction ovethe remaining state-law
claims”).

The court is recommending that Jackson’s feldgdaims under § 1983 be dismissed in their
entirety. Therefore, Jackson’s state law claims should be dismissed without prejudice as the Court

declines to exercise its supplemental jurisdiction.

10



V. Recommendation

For the foregoing reasons, iIRECOMMENDED that the plaintiff's § 1983 claims seeking
monetary relief against the defendants in their official capacitieB]®®IISSED WITHOUT
PREJUDICE as frivolous for lack of jurisdiction aridr seeking monetary relief against defendants
who are immune from suit pursuant to 28 U.S.C. § 1915(e) and § 1915A and 42 U.S.C. § 1997e.

Itis furtherRECOMMENDED that the plaintiff's 8 1983 clais for prospective injunctive
and declaratory relief against the defendants in their official capacities and the plaintiff's § 1983
claims against the defendants in their individual capacitieDI8BMISSED WITHOUT
PREJUDICE for failure to exhaust administrative remedies as required by 42 U.S.C. § 1997e.

It is further RECOMMENDED that the plaintiff's state law claims H2ISMISSED
WITHOUT PREJUDICE because the Court declines to exercise its supplemental jurisdiction.

A party’s failure to file written objections to the proposed findings, conclusions, and
recommendation in a magistrate judge’s report and recommenedation ten (10) daysafter
being served with a copy shall bar that partgegt upon grounds of plain error, from attacking on
appeal the unobjected-to proposed factual findamgs legal conclusions accepted by the district
court, provided that the party has been serviédl motice that such consequences will result from
a failure to object.Douglass v. United Servs. Auto. As¥8 F.3d 1415, 1430 (5th Cir. 1996).

New Orleans, Louisiana, this"28ay of September, 2009.

%@m

KAREN WELLS ROBY
UNITED STATES MAGISTRATE J
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