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Supreme Court of the United States

John D. ASHCROFT, Former Attorney General, et
al., Petitioners,

V.
Javaid IQBAL et al.

No. 07-1015.

Argued Dec. 10, 2008.
Decided May 18, 2009.

Background: Muslim Pakistani pretrial detainee
brought action against current and former govern-
ment officials, alleging that they took series of un-
constitutional actions against him in connection with
his confinement under harsh conditions after separa-
tion from the general prison population. The United
States District Court for the Eastern District of New
York, John Gleeson, J., 2005 WL 2375202, denied in
part defendants' motions to dismiss on ground of
qualified immunity. Defendants appealed. The United
States Court of Appeals for the Second Circuit, Jon
0. Newman, Circuit Judge, 490 F.3d 143, affirmed in
part, reversed in part, and remanded. Certiorari was
granted.

Holdings:The Supreme Court, Justice Kennedy, held
that:

Second Circuit had subject matter jurisdiction to
affirm district court's order denying officials' motion
to dismiss on grounds of qualified immunity, and

detainee's complaint failed to plead sufficient
facts to state claim for purposeful and unlawful dis-
crimination.

Reversed and remanded.

Justice Souter filed dissenting opinion in which Jus-
tices Stevens, Ginsburg, and Breyer joined.

Justice Breyer filed dissenting opinion.
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17013k572 Interlocutory Orders Ap-
pealable
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Under "collateral-order doctrine," limited set of dis-

	

trict court orders are reviewable though short

	

of final
judgment; orders within this narrow category are
immediately appealable because they finally deter-
mine claims of right separable from, and collateral to,
rights asserted in action, too important to be denied
review and too independent of cause itself to require
that appellate consideration be deferred until whole
case is adjudicated. 28 U.S.C.A. § 1291.
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Second Circuit had subject matter jurisdiction to af-
firm district court's order denying government offi-
cials' motion to dismiss Muslim Pakistani pretrial
detainee's Bivens action on grounds of qualified im-
munity; because the order turned on issue of law and
rejected qualified immunity defense, it was a "final
decision" subject to immediate appeal. 28 U.S.C.A. S
1291.
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,[9j Constitutional Law 92x'1150

92 Constitutional Law
92X First Amendment in General

92X(A) In General
92k1150 k. In General. Most Cited Cases

Constitutional Law 92 X3040

92 Constitutional Law
92XXVI Equal Protection

92XXVI(A) In General

	

92XXVI(A)5 Scope of Doctrine in General
920038 Discrimination and Classifica-

. tion

	

920040 k. Intentional or Purposeful
Action Requirement. Most Cited Cases

United States 393 X50.20

393 United States
3931 Government in General

393k50 Liabilities of Officers or Agents for
Negligence or Misconduct

393k50.20 k. Actions. Most Cited Cases

	

Factors necessary to establish Bivens violation will
vary with constitutional provision at issue, and where
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pose; under extant precedent, "purposeful discrimina-
tion" requires more than intent as volition or intent as
awareness of consequences and instead involves de-
cisionmaker's undertaking course of action because
of, not merely in spite of, action's adverse effects
upon identifiable group. U.S.C.A. Const.Amends. 1,
5.
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demands more than unadorned "the defendant unlaw-
fully harmed me" accusation. Fed.Rules
Civ.Proc.Rule 8(a)(2),28 U.S.C.A.
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170Ak673 k. Claim for Relief in Gen-
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assertions devoid of further factual enhancement.
Fed.Rules Civ.Proc.Rule 8(a)(2),28 U.S.C.A.
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170AXI(B) Involuntary Dismissal
170AXI(B)5 Proceedings
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170Ak1829 k. Construction of Plead-

ings. Most Cited Cases
To survive motion to dismiss, complaint must contain
sufficient factual matter, accepted as true, to state a
claim to relief that is plausible on its face; claim has
"facial plausibility" when plaintiff pleads factual con-
tent that allows court to draw reasonable inference
that defendant is liable for misconduct alleged.
Fed.Rules Civ.Proc.Rule 12(b)(6),28 U.S.C.A.

1131 Federal Civil Procedure 170A C '1772

170A Federal Civil Procedure
170AXI Dismissal

	170AXI(B) Involuntary Dismissal
170AXI(B)3 Pleading, Defects In, in Gen-

eral

170Akl772 k. Insufficiency in General.
Most Cited Cases
"Plausibility" standard, for complaint to survive mo-
tion to dismiss for failure to satisfy short and plain
statement requirement, is not akin to probability re-
quirement, but asks for more than sheer possibility
that defendant has acted unlawfully. Fed.Rules
Civ.Proc.Rule 8(a)(2),28 U.S.C.A.

1141 United States 393 x'50.20

393 United States
3931 Government in General

393k50 Liabilities of Officers or Agents for
Negligence or Misconduct

393k50.20 k. Actions. Most Cited Cases
Muslim Pakistani pretrial detainee's Bivens complaint
against government officials failed to plead sufficient
facts to state claim for purposeful and unlawful dis-
crimination; complaint challenged neither constitu-
tionality of detainee's arrest nor his initial detention
but rather policy of holding post-September 11th
detainees once they were categorized as of "high in-
terest," and complaint thus had to contain facts plau-
sibly showing that officials purposefully adopted
policy of so classifying detainees because of their
race, religion, or national origin. Fed.Rules
Civ.Proc.Rule 8(a)(2),28 U.S.C.A.

(151 Officers and Public Employees 283 X119

283 Officers and Public Employees
283I11 Rights, Powers, Duties, and Liabilities

283k119 k. Actions by or Against Officers
and Employees. Most Cited Cases
Basic thrust of qualified immunity doctrine is to free
officials from concerns of litigation, including avoid-
ance of disruptive discovery.

[161 Federal Civil Procedure 170A X630

170A Federal Civil Procedure
170AVII Pleadings and Motions

170AVII(A) Pleadings in General
170Ak630 k. Sufficiency in General. Most

Cited Cases

Federal Civil Procedure 170A X636

170A Federal Civil Procedure
170AVII Pleadings and Motions

170AVII(A) Pleadings in General
170Ak633 Certainty, Definiteness and Par-

ticularity
170Ak636 k. Fraud, Mistake and Con-

dition of Mind. Most Cited Cases
Requirement that fraud be pled with particularity
does not give party license to evade the less rigid,
though still operative, strictures of plain and short
statement requirement. Fed.Rules Civ.Proc.Rules 8,
9(b), 28 U.S.C.A.

Syllabus-FN*

FN* The syllabus constitutes no part of the
opinion of the Court but has been prepared
by the Reporter of Decisions for the conven-
ience of the reader. See United States v. De-
troit Timber & Lumber Co. 200 U.S. 321,
337, 26 S.Ct. 282, 50 L.Ed. 499.

*1 Following the September 11, 2001, terrorist at-
tacks, respondent Iqbal, a Pakistani Muslim, was ar-

	

rested on criminal charges and detained by federal
officials under restrictive conditions. Iqbal filed a
Bivens action against numerous federal officials, in-
cluding petitioner Ashcroft, the former Attorney
General, and petitioner Mueller, the Director of the
Federal Bureau of Investigation (FBI). See Bivens v.
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Six Unknown Fed. Narcotics Agents. 403 U.S. 388,
91 S.Ct. 1999, 29 L.Ed.2d 619.The complaint al-
leged, inter alia, that petitioners designated Igbal a
person "of high interest" on account of his race, relig-
ion, or national origin, in contravention of the First
and Fifth Amendments; that the FBI, under Mueller's
direction, arrested and detained thousands of Arab
Muslim men as part of its September-11th investiga-
tion; that petitioners knew of, condoned, and willfully
and maliciously agreed to subject Iqbal to harsh con-
ditions of confinement as a matter of policy, solely
on account of the prohibited factors and for no le-
gitimate penological interest; and that Ashcroft was
the policy's "principal architect" and Mueller was
"instrumental" in its adoption and execution. After
the District Court denied petitioners' motion to dis-
miss on qualified-immunity grounds, they invoked
the collateral order doctrine to file an interlocutory
appeal in the Second Circuit. Affirming, that court
assumed without discussion that it had jurisdiction
and focused on the standard set forth in Bell Atlantic
Corp. v. Twombly, 550 U.S. 544, 127 S.Ct. 1955, 167
L.Ed.2d 929, for evaluating whether a complaint is
sufficient to survive a motion to dismiss. Concluding
that Twombl's's "flexible plausibility standard" oblig-
ing a pleader to amplify a claim with factual allega-
tions where necessary to render it plausible was inap-
plicable in the context of petitioners' appeal, the court
held that Iqbal's complaint was adequate to allege
petitioners' personal involvement in discriminatory
decisions which, if true, violated clearly established
constitutional law.

Held:

1. The Second Circuit had subject-matter jurisdiction
to affirm the District Court's order denying petition-
ers' motion to dismiss. Pp. ---- - -----

	

(a) Denial of a qualified-immunity claim can fall
within the narrow class of prejudgment orders re-
viewable under the collateral-order doctrine so long
as the order "turns on an issue of law." Mitchell v.
Forsyth, 472 U.S. 511, 530, 105 S.Ct. 2806, 86
L.Ed.2d 411.The doctrine's applicability in this con-
text is well established; an order rejecting qualified

	

immunity at the motion-to-dismiss stage is a "final
decision" under 28 U.S.C. & 1291, which vests courts

	

of appeals with "jurisdiction of appeals from all final
decisions of the district courts." Behrens v. Pelletier,
516 U.S. 299, 307, 116 S.Ct. 834, 133 L.Ed.2d

773.Pp. ---- - ----.

(b) Under these principles, the Court of Appeals had,
and this Court has, jurisdiction over the District
Court's order. Because the order turned on an issue of
law and rejected the qualified-immunity defense, it
was a final decision "subject to immediate appeal."
Behrens, supra, at 307, 116 S.Ct. 834.Pp. ---- - --- - -

*2 2. Iqbal's complaint fails to plead sufficient facts
to state a claim for purposeful and unlawful discrimi-
nation. Pp. ---- - -----

(a) This Court assumes, without deciding, that Igbal's
First Amendment claim is actionable in a Bivens
action, see Hartman v. Moore, 547 U.S. 250, 254, n.
2, 126 S.Ct. 1695, 164 L.Ed.2d 441.Because vicari-
ous liability is inapplicable to Bivens and § 1983
suits, see, e.g., Monell v. New York City Dept. o So-
cial Servs 436 U.S. 658, 691, 98 S.Ct. 2018, 56
L.Ed.2d 611, the plaintiff in a suit such as the present
one must plead that each Government-official defen-
dant, through his own individual actions, has violated
the Constitution. Purposeful discrimination requires
more than "intent as volition or intent as awareness of
consequences"; it involves a decisionmaker's under-
taking a course of action " `because of,' not merely
`in spite of,' [the action's] adverse effects upon an
identifiable group." Personnel Administrator of
Mass. v. Feeney, 442 U.S. 256, 279, 99 S.Ct. 2282,

	

60 L.Ed.2d 870.Igba1 must plead sufficient factual
matter to show that petitioners adopted and imple-
mented the detention policies at issue not for a neu-
tral, investigative reason, but for the purpose of dis-

	

criminating on account of race, religion, or national
origin. Pp. ---- - ----

(b) Under Federal Rule of Civil Procedure 8(a)(2), a
complaint must contain a "short and plain statement
of the claim showing that the pleader is entitled to
relief.""[D]etailed factual allegations" are not re-
quired, Twombly, 550 U.S., at 555, 127 S.Ct. 1955,
but the Rule does call for sufficient factual matter,
accepted as true, to "state a claim to relief that is
plausible on its face," id., at 570, 127 S.Ct. 1955.A

	

claim has facial plausibility when the pleaded factual
content allows the court to draw the reasonable infer-
ence that the defendant is liable for the misconduct
alleged. Id., at 556, 127 S.Ct. 1955.Two working
principles underlie Twomblv.First, the tenet that a
court must accept a complaint's allegations as true is

0 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.
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inapplicable to threadbare recitals of a cause of ac-
tion's elements, supported by mere conclusory state-
ments. Id. at 555, 127 S.Ct. 1955 Second, determin-
ing whether a complaint states a plausible claim is
context-specific, requiring the reviewing court to
draw on its experience and common sense. Id.. at
556, 127 S.Ct. 1955.A court considering a motion to
dismiss may begin by identifying allegations that,
because they are mere conclusions, are not entitled to
the assumption of truth. While legal conclusions can
provide the complaint's framework, they must be
supported by factual allegations. When there are
well-pleaded factual allegations, a court should as-
sume their veracity and then determine whether they
plausibly give rise to an entitlement to relief. Pp. ----

(c) Igbal's pleadings do not comply with Rule 8 under
Twombly.Several of his allegations-that petitioners
agreed to subject him to harsh conditions as a matter
of policy, solely on account of discriminatory factors
and for no legitimate penological interest; that
Ashcroft was that policy's "principal architect"; and
that Mueller was "instrumental" in its adoption and
execution-are conclusory and not entitled to be as-
sumed true. Moreover, the factual allegations that the
FBI, under Mueller, arrested and detained thousands
of Arab Muslim men, and that he and Ashcroft ap-
proved the detention policy, do not plausibly suggest
that petitioners purposefully discriminated on prohib-
ited grounds. Given that the September 11 attacks
were perpetrated by Arab Muslims, it is not surpris-
ing that a legitimate policy directing law enforcement
to arrest and detain individuals because of their sus-
pected link to the attacks would produce a disparate,
incidental impact on Arab Muslims, even though the
policy's purpose was to target neither Arabs nor Mus-
lims. Even if the complaint's well-pleaded facts gave
rise to a plausible inference that Igbal's arrest was the
result of unconstitutional discrimination, that infer-
ence alone would not entitle him to relief. His claims
against petitioners rest solely on their ostensible pol-
icy of holding detainees categorized as "of high in-
terest," but the complaint does not contain facts plau-
sibly showing that their policy was based on dis-
criminatory factors. Pp. ---- - -----

*3 (d) Three of lqbal' s arguments are rejected. Pp. ---

(i) His claim that Twombly should be limited to its

antitrust context is not supported by that case or the
Federal Rules. Because Twomblv interpreted and ap-
plied Rule 8, which in turn governs the pleading
standard "in all civil actions," Rule 1, the case applies

	

to antitrust and discrimination suits alike, see 550
U.S at 555-556 and n. 14, 127 S.Ct 1955 P ----

(ii) Rule 8's pleading requirements need not be re-
laxed based on the Second Circuit's instruction that
the District Court cabin discovery to preserve peti-
tioners' qualified-immunity defense in anticipation of
a summary judgment motion. The question presented
by a motion to dismiss for insufficient pleadings does
not turn on the controls placed on the discovery proc-
ess. Twombly supra, at 559, 127 S.Ct. 1955.And be-
cause Igbal's complaint is deficient under Rule 8, he
is not entitled to discovery, cabined or otherwise. Pp.

(iii) Rule 9(b)-which requires particularity when
pleading "fraud or mistake" but allows "other condi-
tions of a person's mind [to] be alleged generally"-
does not require courts to credit a complaint's conclu-
sory statements without reference to its factual con-
text. Rule 9 merely excuses a party from pleading
discriminatory intent under an elevated pleading
standard. It does not give him license to evade Rule
81s less rigid, though still operative, strictures. PP-

(e) The Second Circuit should decide in the first in-
stance whether to remand to the District Court to
allow Iqbal to seek leave to amend his deficient com-
plaint. P. -----

*4 490 F .3d 143, reversed and remanded.

KENNEDY, J., delivered the opinion of the Court, in
which ROBERTS, C.J., and SCALIA, THOMAS,
and ALITO, JJ., joined. SOUTER, J., filed a dissent-
ing opinion, in which STEVENS, GINSBURG, and
BREYER, JJ., joined. BREYER, J., filed a dissenting
opinion.
Gregory G. Garre, Solicitor General, Washington,
DC, for Petitioners.

Alexander A. Reinert, for Respondents.

Lauren J. Resnick, Fernando A. Bohorquez, Jr.,
Baker & Hostetler LLP, New York, NY, Thomas D.
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land, OH, for Michael Rolince.

Leslie R. Caldwell, Morgan, Lewis & Bockius LLP,
New York, NY, Brett M. Schuman, Morgan, Lewis
& Bockius LLP, San Francisco, CA, for Kenneth
Maxwell.

Michael L. Martinez, David E. Bell, Matthew F.
Scarlato, Crowell & Moring LLP, Washington, DC,
for Respondent Dennis Hasty.

David J. Ball, Rima J. Oken, Jennifer Brace, Etai
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New York, Alexander A. Reinert, Joan M. Ma-
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Gregory G. Garre, Acting Solicitor General, Gregory
G. Katsas, Assistant Attorney General, Jonathan F.
Cohn, Deputy Assistant Attorney General, Curtis E.
Gannon, Assistant to the Solicitor General, Barbara
L. Herwig, Robert M. Loeb, Sarang Vijay Damle,
Washington, D.C., for Petitioners.

For U.S. Supreme Court briefs, see:2008 WL
4063957 (Pet.Brief)2008 WL 4734962
(Resp.Brief)2008 WL 4063958 (Resp.Brief)2008 WL
4063959 (Resp.Brief)2008 WL 5009266 (Re-
p1y.Brief)2008 WL 5027911 (Reply.Brief)2008 WL
5027912 (Reply.Brief)

Justice KENNEDY delivered the opinion of the
Court.

Respondent Javaid Iqbal is a citizen of Pakistan and a
Muslim. In the wake of the September 11, 2001, ter-
rorist attacks he was arrested in the United States on
criminal charges and detained by federal officials.
Respondent claims he was deprived of various consti-
tutional protections while in federal custody. To re-
dress the alleged deprivations, respondent filed a
complaint against numerous federal officials, includ-
ing John Ashcroft, the former Attorney General of
the United States, and Robert Mueller, the Director of
the Federal Bureau of Investigation (FBI). Ashcroft
and Mueller are the petitioners in the case now before
us. As to these two petitioners, the complaint alleges
that they adopted an unconstitutional policy that sub-

jected respondent to harsh conditions of confinement
on account of his race, religion, or national origin.

In the District Court petitioners raised the defense of
qualified immunity and moved to dismiss the suit,
contending the complaint was not sufficient to state a
claim against them. The District Court denied the
motion to dismiss, concluding the complaint was

	

sufficient to state a claim despite petitioners' official
status at the times in question. Petitioners brought an
interlocutory appeal in the Court of Appeals for the
Second Circuit. The court, without discussion, as-
sumed it had jurisdiction over the order denying the
motion to dismiss; and it affirmed the District Court's
decision.

Respondent's account of his prison ordeal could, if
proved, demonstrate unconstitutional misconduct by
some governmental actors. But the allegations and
pleadings with respect to these actors are not before
us here. This case instead turns on a narrower ques-
tion: Did respondent, as the plaintiff in the District
Court, plead factual matter that, if taken as true,
states a claim that petitioners deprived him of his
clearly established constitutional rights. We hold
respondent's pleadings are insufficient.

I

*5 Following the 2001 attacks, the FBI and other
entities within the Department of Justice began an
investigation of vast reach to identify the assailants
and prevent them from attacking anew. The FBI

	

dedicated more than 4,000 special agents and 3,000
support personnel to the endeavor. By September 18
"the FBI had received more than 96,000 tips or po-
tential leads from the public."Dept. of Justice, Office
of Inspector General, The September 11 Detainees: A
Review of the Treatment of Aliens Held on Immigra-
tion Charges in Connection with the Investigation of
the September 11 Attacks 1, 11-12 (Apr.2003) (here-
inafter

	

OIG

	

Report),
http://www.usdoj.gov/oig/special/
0306/full.pdVbcsi_scan _61073ECOF74759AD=0 &
bcsi_scan_filename=full.pdf (as visited May 14,
2009, and available in Clerk of Court's case file).

In the ensuing months the FBI questioned more than
1,000 people with suspected links to the attacks in
particular or to terrorism in general. Id., at 1. Of those
individuals, some 762 were held on immigration

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.
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charges; and a 184 -member subset of that group was
deemed to be "of `high interest' " to the investiga-
tion. Id., at 111.The high-interest detainees were held
under restrictive conditions designed to prevent them
from communicating with the general prison popula-
tion or the outside world. Id., at 112-113.

Respondent was one of the detainees. According to
his complaint, in November 2001 agents of the FBI
and Immigration and Naturalization Service arrested
him on charges of fraud in relation to identification
documents and conspiracy to defraud the United
States. Igbal v. Hasty, 490 F.3d 143, 147-148 (C.A.2
2007. Pending trial for those crimes, respondent was
housed at the Metropolitan Detention Center (MDC)
in Brooklyn, New York. Respondent was designated
a person "of high interest" to the September 11 inves-
tigation and in January 2002 was placed in a section
of the MDC known as the Administrative Maximum
Special Housing Unit (ADMAX SHU). Id.. at 148.As
the facility' s name indicates, the ADMAX SHU in-
corporates the maximum security conditions allow-
able under Federal Bureau of Prison regulations. Ibid.
ADMAX SHU detainees were kept in lockdown 23
hours a day, spending the remaining hour outside
their cells in handcuffs and leg irons accompanied by
a four-officer escort. Ibid.

Respondent pleaded guilty to the criminal charges,
served a term of imprisonment, and was removed to
his native Pakistan. Id.. at 149.He then filed a Bivens
action in the United States District Court for the
Eastern District of New York against 34 current and

	

former federal officials and 19 "John Doe" federal
corrections officers. See Bivens v. Six Unknown Fed.
.Narcotics Aeents, 403 U.S. 388, 91 S.Ct. 1999, 29
L.Ed.2d 619 (1971). The defendants range from the
correctional officers who had day-to-day contact with
respondent during the term of his confinement, to the
wardens of the MDC facility, all the way to petition-
ers-officials who were at the highest level of the fed-
eral law enforcement hierarchy. First Amended
Complaint in No. 04-CV-1809 (JG)(JA), ¶¶ 10 <un-
defchar value="45">ll, App. to Pet. for Cert. 157a
(hereinafter Complaint).

*6 The 21-cause-of-action complaint does not chal-
lenge respondent's arrest or his confinement in the
MDC's general prison population. Rather, it concen-
trates on his treatment while confined to the AD-
MAX SHU. The complaint sets forth various claims

against defendants who are not before us. For in-
stance, the complaint alleges that respondent's jailors
"kicked him in the stomach, punched him in the face,
and dragged him across" his cell without justifica-
tion, id., ¶ 113, App. to Pet. for Cert. 176a; subjected
him to serial strip and body-cavity searches when he
posed no safety risk to himself or others, id., ¶¶ 143-
145, App. to Pet. for Cert. 182a; and refused to let
him and other Muslims pray because there would be
"[n]o prayers for terrorists," id., 1154, App. to Pet.
for Cert. 184a.

The allegations against petitioners are the only ones
relevant here. The complaint contends that petitioners
designated respondent a person of high interest on
account of his race, religion, or national origin, in
contravention of the First and Fifth Amendments to
the Constitution. The complaint alleges that "the
[FBI], under the direction of Defendant MUELLER,
arrested and detained thousands of Arab Muslim men
... as part of its investigation of the events of Septem-
ber 11."Id., $ 47, at 164a.It further alleges that "[t]he
policy of holding post-September-11th detainees in

	

highly restrictive conditions of confinement until
they were `cleared' by the FBI was approved by De-
fendants ASHCROFT and MUELLER in discussions
in the weeks after September 11, 2001."Id., 169, at
168a.Lastly, the complaint posits that petitioners
"each knew of, condoned, and willfully and mali-
ciously agreed to subject" respondent to harsh condi-
tions of confinement "as a matter of policy, solely on
account of [his] religion, race, and/or national origin
and for no legitimate penological interest."Id., $ 96,
at 172a-173a.The pleading names Ashcroft as the
"principal architect" of the policy, id., ¶ 10, at 157a,
and identifies Mueller as "instrumental in [its] adop-
tion, promulgation, and implementation."Id., ¶ 11, at
157a.

Petitioners moved to dismiss the complaint for failure
to state sufficient allegations to show their own in-

	

volvement in clearly established unconstitutional
conduct. The District Court denied their motion. Ac-
cepting all of the allegations in respondent's com-
plaint as true, the court held that "it cannot be said
that there [is] no set of facts on which [respondent]
would be entitled to relief as against" petitioners. Id.,
at 136a-137a (relying on Conley v. Gibson, 355 U.S.
41, 78 S.Ct. 99, 2 L.Ed.2d 80 (1957)). Invoking the
collateral-order doctrine petitioners filed an interlocu-
tory appeal in the United States Court of Appeals for
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the Second Circuit. While that appeal was pending,

	

this Court decided Bell Atlantic Corp. v. Twombly,_
550 U.S. 544, 127 S.Ct. 1955, 167 L.Ed.2d 929
2007 , which discussed the standard for evaluating

whether a complaint is sufficient to survive a motion
to dismiss.

*7 The Court of Appeals considered Twomblv ap-
plicability to this case. Acknowledging that Twomblv
retired the Conley no-set-of-facts test relied upon by
the District Court, the Court of Appeals' opinion dis-
cussed at length how to apply this Court's "standard
for assessing the adequacy of pleadings." 490 F.3d, at
155.It concluded that Twomblv called for a "flexible
`plausibility standard,' which obliges a pleader to
amplify a claim with some factual allegations in
those contexts where such amplification is needed to
render the claim plausible." Id., at 157-158.The court
found that petitioners' appeal did not present one of
"those contexts" requiring amplification. As a conse-
quence, it held respondent's pleading adequate to
allege petitioners' personal involvement in discrimi-
natory decisions which, if true, violated clearly estab-
lished constitutional law. Id., at 174.

Judge Cabranes concurred. He agreed that the major-
ity's "discussion of the relevant pleading standards
reflect[ed] the uneasy compromise ... between a
qualified immunity privilege rooted in the need to
preserve the effectiveness of government as contem-
plated by our constitutional structure and the pleading
requirements of Rule 8(a) of the Federal Rules of
Civil Procedure." Id., at 178 (internal quotation
marks and citations omitted). Judge Cabranes none-
theless expressed concern at the prospect of subject-
ing high-ranking Government officials-entitled to
assert the defense of qualified immunity and charged
with responding to "a national and international secu-
rity emergency unprecedented in the history of the
American Republic"-to the burdens of discovery on
the basis of a complaint as nonspecific as respon-
dent's. Id.. at 179.Reluctant to vindicate that concern
as a member of the Court of Appeals, ibid.. Judge
Cabranes urged this Court to address the appropriate
pleading standard "at the earliest opportunity." Id., at
178.We granted certiorari, 554 U.S. ----, 128 S.Ct.
2931, 171 L.Ed.2d 863 (2008), and now reverse.

II

*8 jib We first address whether the Court of Appeals

had subject-matter jurisdiction to affirm the District
Court's order denying petitioners' motion to dismiss.
Respondent disputed subject-matter jurisdiction in
the Court of Appeals, but the court hardly discussed
the issue. We are not free to pretermit the question.
Subject-matter jurisdiction cannot be forfeited or
waived and should be considered when fairly in
doubt. Arbaugh v. Y & H Corp., 546 U.S. 500, 514,
126 S.Ct. 1235, 163 L.Ed.2d 1097 (2006) (citing
United States v. Cotton. 535 U.S. 625, 630, 122 S.Ct.
1781, 152 L.Ed.2d 860 (2002)). According to re-
spondent, the District Court's order denying petition-
ers' motion to dismiss is not appealable under the
collateral-order doctrine. We disagree.

A

r 2l With exceptions inapplicable here, Congress has
vested the courts of appeals with "jurisdiction of ap-
peals from all final decisions of the district courts of
the United States."28 U.S.C. § 1291. Though the
statute's finality requirement ensures that "interlocu-
tory appeals-appeals before the end of district court
proceedings-are the exception, not the rule," Johnson
v. Jones, 515 U.S. 304, 309, 115 S.Ct. 2151, 132

	

L.Ed.2d 238 (1995), it does not prevent "review of all
prejudgment orders." Behrens v. Pelletier, 516 U.S.
299, 305, 116 S.Ct. 834, 133 L.Ed.2d 773 (1996).
Under the collateral-order doctrine a limited set of
district-court orders are reviewable "though short of
final judgment." Ibid. The orders within this narrow
category "are immediately appealable because they
`finally determine claims of right separable from, and
collateral to, rights asserted in the action, too impor-
tant to be denied review and too independent of the
cause itself to require that appellate consideration be
deferred until the whole case is adjudicated."' Ibid.
(quoting Cohen v. Beneficial Industrial Loan Corp..
337 U.S. 541, 546, 69 S Ct. 1221, 93 L Ed 1528
U249)).

3 4 5 A district-court decision denying a Gov-

	

ernment officer's claim of qualified immunity can fall
within the narrow class of appealable orders despite
"the absence of a final judgment." Mitchell v. For-
syth, 472 U.S. 511, 530, 105 S.Ct. 2806, 86 L.Ed.2d
411 (1985). This is so because qualified immunity-
which shields Government officials "from liability
for civil damages insofar as their conduct does not

	

violate clearly established statutory or constitutional
rights," Harlow v. Fitzgerald, 457 U.S. 800, 818, 102
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S.Ct. 2727, 73 L.Ed.2d 396 (1982) is both a defense

	

to liability and a limited "entitlement not to stand trial
or face the other burdens of litigation."
Mitchell,supra, 472 U.S., at 526, 105 S.Ct.
2806.Provided it "turns on an issue of law," id., at
530, 105 S.Ct. 2806, a district-court order denying
qualified immunity " ` conclusively determine[s]' "
that the defendant must bear the burdens of discov-
ery; is "conceptually distinct from the merits of the
plaintiffs claim"; and would prove "effectively unre-
viewable on appeal from a final judgment." Id., at
527, 105 S.Ct. 2806 <undefchar value="45">528
(citing Cohen, supra, at 546, 69 S.Ct. 1221). As a
general matter, the collateral-order doctrine may have

	

expanded beyond the limits dictated by its internal
logic and the strict application of the criteria set out
in Cohen.But the applicability of the doctrine in the
context of qualified-immunity claims is well estab-
lished; and this Court has been careful to say that a
district court's order rejecting qualified immunity at
the motion-to-dismiss stage of a proceeding is a "fi-

	

nal decision" within the meaning of § 1291. Behrens,
516 U.S., at 307, 116 S.Ct. 834.

B

*9 j6] Applying these principles, we conclude that
the Court of Appeals had jurisdiction to hear peti-
tioners' appeal. The District Court's order denying
petitioners' motion to dismiss turned on an issue of
law and rejected the defense of qualified immunity. It
was therefore a final decision "subject to immediate
appeal." Ibid. Respondent says that "a qualified im-
munity appeal based solely on the complaint's failure
to state a claim, and not on the ultimate issues rele-
vant to the qualified immunity defense itself, is not a
proper subject of interlocutory jurisdiction."Brief for
Respondent Igbal 15 (hereinafter Igbal Brief). In
other words, respondent contends the Court of Ap-
peals had jurisdiction to determine whether his com-
plaint avers a clearly established constitutional viola-
tion but that it lacked jurisdiction to pass on the suffi-
ciency of his pleadings. Our opinions, however, make
clear that appellate jurisdiction is not so strictly con-
fined.

In Hartman v. Moore 547 U.S. 250, 126 S.Ct. 1695,
164 L.Ed.2d 441 (2006), the Court reviewed an inter-
locutory decision denying qualified immunity. The
legal issue decided in Hartman concerned the ele-
ments a plaintiff "must plead and prove in order to

win" a First Amendment retaliation claim. Id., at 257,
n. 5, 126 S.Ct. 1695.Similarly, two Terms ago in
Wilkie v. Robbins, 551 U.S. 537, 127 S.Ct. 2588, 168
L.Ed.2d 389 (2007), the Court considered another
interlocutory order denying qualified immunity. The
legal issue there was whether a Bivens action can be
employed to challenge interference with property
rights. 551 U.S. at 549, n 4 127 S.Ct. 2588.These
cases cannot be squared with respondent's argument
that the collateral-order doctrine restricts appellate

	

jurisdiction to the "ultimate issu[e]" whether the legal
wrong asserted was a violation of clearly established
law while excluding the question whether the facts
pleaded establish such a violation. Iqbal Brief 15.
Indeed, the latter question is even more clearly within
the category of appealable decisions than the ques-
tions presented in Hartman and Wilkie, since whether
a particular complaint sufficiently alleges a clearly
established violation of law cannot be decided in iso-
lation from the facts pleaded. In that sense the suffi-
ciency of respondent's pleadings is both "inextricably
intertwined with," Swint v. Chambers Coun, Com-

	

m'n, 514 U.S. 35, 51, 115 S.Ct. 1203, 131 L.Ed.2d 60
L1295), and "directly implicated by," Hartman, su-
pra, at 257, n. 5, 126 S.Ct. 1695, the qualified immu-
nity defense.

	

Respondent counters that our holding in Johnson,
515 U.S. 304, 115 S.Ct. 2151, 132 L.Ed.2d 238, con-
firms the want of subject-matter jurisdiction here.
That is incorrect. The allegation in Johnson was that
five defendants, all of them police officers, unlaw-
fully beat the plaintiff. Johnson considered "the ap-
pealability of a portion of" the District Court's sum-
mary judgment order that, "though entered in a
`qualified immunity' case, determine[d] only" that
there was a genuine issue of material fact that three
of the defendants participated in the beating. Id., at
313, 115 S.Ct. 2151.

In finding that order not a "final decision" for pur-
poses of § 1291, the Johnson Court cited Mitchell for
the proposition that only decisions turning " `on an
issue of law ' " are subject to immediate appeal. 515
U.S., at 313, 115 S.Ct. 2151.Though determining
whether there is a genuine issue of material fact at

	

summary judgment is a question of law, it is a legal
question that sits near the law-fact divide. Or as we
said in Johnson, it is a "fact-related" legal inquiry.
Id., at 314, 115 S.Ct. 2151.To conduct it, a court of
appeals may be required to consult a "vast pretrial
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record, with numerous conflicting affidavits, deposi-
tions, and other discovery materials." Id., at 316, 115
S.Ct. 2151.That process generally involves matters
more within a district court's ken and may replicate
inefficiently questions that will arise on appeal fol-
lowing final judgment. Ibid. Finding those concerns
predominant, Johnson held that the collateral orders
that are "final" under Mitchell turn on "abstract,"
rather than "fact-based," issues of law. 515 U.S., at
317, 115 S.Ct. 2151.

*10 The concerns that animated the decision in
Johnson are absent when an appellate court considers
the disposition of a motion to dismiss a complaint for
insufficient pleadings. True, the categories of "fact-
based" and "abstract" legal questions used to guide
the Court's decision in Johnson are not well defined.
Here, however, the order denying petitioners' motion
to dismiss falls well within the latter class. Reviewing
that order, the Court of Appeals considered only the
allegations contained within the four corners of re-
spondent's complaint; resort to a "vast pretrial re-
cord" on petitioners' motion to dismiss was unneces-
sary. Id, at 316, 115 S.Ct. 2151, And determining
whether respondent's complaint has the "heft" to state
a claim is a task well within an appellate court's core
competency. Twombly, 550 U.S., at 5574 127 S.Ct.
1955.Evaluating the sufficiency of a complaint is not
a "fact-based" question of law, so the problem the
Court sought to avoid in Johnson is not implicated
here. The District Court's order denying petitioners'
motion to dismiss is a final decision under the collat-
eral-order doctrine over which the Court of Appeals
had, and this Court has, jurisdiction. We proceed to
consider the merits of petitioners' appeal.

III

In Twombly, supra, at 553-554, 127 S.Ct. 1955, the
Court found it necessary first to discuss the antitrust
principles implicated by the complaint. Here too we
begin by taking note of the elements a plaintiff must
plead to state a claim of unconstitutional discrimina-
tion against officials entitled to assert the defense of
qualified immunity.

M In Bivens-proceeding on the theory that a right
suggests a remedy-this Court "recognized for the first
time an implied private action for damages against
federal officers alleged to have violated a citizen's
constitutional rights." Correctional Services Corp. v.

Malesko, 534 U.S. 61, 66, 122 S.Ct. 515, 151
L.Ed.2d 456 (2001). Because implied causes of ac-
tion are disfavored, the Court has been reluctant to
extend Bivens liability "to any new context or new
category of defendants." 534 U.S., at 68, 122 S.Ct.
515.See also Wilkie, 551 U.S., at 549-550, 127 S.Ct.
2588.That reluctance might well have disposed of
respondent's First Amendment claim of religious dis-
crimination. For while we have allowed a Bivens ac-
tion to redress a violation of the equal protection
component of the Due Process Clause of the Fifth
Amendment, see Davis v. Passman, 442 U.S. 228, 99
S.Ct. 2264, 60 L.Ed.2d 846 (1979), we have not
found an implied damages remedy under the Free
Exercise Clause. Indeed, we have declined to extend
Bivens to a claim sounding in the First Amendment.
Bush v Lucas 462 U.S. 367, 103 S.Ct. 2404, 76
L.Ed.2d 648 (1983). Petitioners do not press this ar-
gument, however, so we assume, without deciding,
that respondent's First Amendment claim is action-
able under Bivens.

*11 f81 In the limited settings where Bivens does
apply, the implied cause of action is the "federal ana-
log to suits brought against state officials under Rev.
Stat. § 1979, 42 U.S.C. & 1983." Hartman, 547 U.S.,
at 254, n. 2, 126 S.Ct. 1695.Cf. Wilson v. Layne, 526
U.S. 603, 609, 119 S.Ct. 1692, 143 L.Ed.2d 818
1999. Based on the rules our precedents establish,

respondent correctly concedes that Government offi-

	

cials may not be held liable for the unconstitutional
conduct of their subordinates under a theory of re-
spondeat superior.Igbal Brief 46 ("[I]t is undisputed
that supervisory Bivens liability cannot be established
solely on a theory of respondeat superior"). See
Monell v. New York City Dept. of Social Servs., 436
U.S. 658, 691, 98 S.Ct. 2018, 56 L.Ed.2d 611 (1978)
(finding no vicarious liability for a municipal "per-
son" under 42 U.S.C. § 1983); see also Dunlop v.
Munroe, 7 Cranch 242, 269, 3 L.Ed. 329 (1812) (a
federal official's liability "will only result from his
own neglect in not properly superintending the dis-
charge" of his subordinates' duties); Robertson v.
Sichel. 127 U.S. 507, 515-516, 8 S.Ct. 1286, 3 L.Ed.
203 1888 ("A public officer or agent is not respon-
sible for the misfeasances or position wrongs, or for
the nonfeasances, or negligences, or omissions of
duty, of the subagents or servants or other persons
properly employed by or under him, in the discharge
of his official duties"). Because vicarious liability is
inapplicable to Bivens and § 1983 suits, a plaintiff
must plead that each Government-official defendant,
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through the official's own individual actions, has vio-
lated the Constitution.

M The factors necessary to establish a Bivens viola-
tion will vary with the constitutional provision at
issue. Where the claim is invidious discrimination in
contravention of the First and Fifth Amendments, our
decisions make clear that the plaintiff must plead and
prove that the defendant acted with discriminatory
purpose. Church of Lukumi Babalu Ave. Inc. v.
Hialeah. 508 U.S. 520, 540-541, 113 S.Ct. 2217, 124
L.Ed.2d 472 (1993) (First Amendment); Washington
v Davis 426 U.S. 229, 240, 96 S.Ct. 2040, 48
L.Ed.2d 597 (1976) (Fifth Amendment). Under ex-
tant precedent purposeful discrimination requires
more than "intent as volition or intent as awareness of
consequences." Personnel Administrator of Mass. v.

	

Feeney. 442 U.S. 256, 279, 99 S.Ct. 2282, 60
L.Ed.2d 870 (1979). It instead involves a decision-
maker's undertaking a course of action " `because of,'
not merely `in spite of,' [the action's] adverse effects
upon an identifiable group." Ibid. It follows that, to
state a claim based on a violation of a clearly estab-

	

lished right, respondent must plead sufficient factual
matter to show that petitioners adopted and imple-
mented the detention policies at issue not for a neu-
tral, investigative reason but for the purpose of dis-

	

criminating on account of race, religion, or national
origin.

*12 Respondent disagrees. He argues that, under a
theory of "supervisory liability," petitioners can be
liable for "knowledge and acquiescence in their sub-
ordinates' use of discriminatory criteria to make clas-
sification decisions among detainees."Igbal Brief 45-
46. That is to say, respondent believes a supervisor's
mere knowledge of his subordinate's discriminatory
purpose amounts to the supervisor's violating the
Constitution. We reject this argument. Respondent's
conception of "supervisory liability" is inconsistent
with his accurate stipulation that petitioners may not
be held accountable for the misdeeds of their agents.
In a ^ 1983 suit or a Bivens action-where masters do
not answer for the torts of their servants-the term
"supervisory liability" is a misnomer. Absent vicari-
ous liability, each Government official, his or her title
notwithstanding, is only liable for his or her own
misconduct. In the context of determining whether
there is a violation of clearly established right to
overcome qualified immunity, purpose rather than
knowledge is required to impose Bivens liability on

the subordinate for unconstitutional discrimination;
the same holds true for an official charged with viola-
tions arising from his or her superintendent responsi-
bilities.

IV

A

10 11 We turn to respondent's complaint. Under
Federal Rule of Civil Procedure 8(a)(2), a pleading
must contain a "short and plain statement of the claim
showing that the pleader is entitled to relief."As the
Court held in Twomblv. 550 U.S. 544, 127 S.Ct.
1955, 167 L.Ed.2d 929, the pleading standard Rule 8
announces does not require "detailed factual allega-
tions," but it demands more than an unadorned, the-
defendant-unlawfully-harmed-me accusation. Id., at
555, 127 S.Ct. 1955 (citing Papasan v. Allain. 478
U.S. 265, 286, 106 S.Ct. 2932, 92 L.Ed.2d 209
1986 ). A pleading that offers "labels and conclu-

sions" or "a formulaic recitation of the elements of a
cause of action will not do." 550 U.S., at 555, 127
S.Ct. 1955.Nor does a complaint suffice if it tenders
"naked assertion[s]" devoid of "further factual en-
hancement." Id., at 557, 127 S.Ct. 1955.

121 r 13 To survive a motion to dismiss, a complaint
must contain sufficient factual matter, accepted as
true, to "state a claim to relief that is plausible on its

	

face." Id., at 570, 127 S.Ct. 1955.A claim has facial
plausibility when the plaintiff pleads factual content
that allows the court to draw the reasonable inference
that the defendant is liable for the misconduct al-
leged. Id., at 556, 127 S.Ct. 1955.The plausibility
standard is not akin to a "probability requirement,"
but it asks for more than a sheer possibility that a
defendant has acted unlawfully. Ibid. Where a com-
plaint pleads facts that are "merely consistent with" a
defendant's liability, it "stops short of the line be-
tween possibility and plausibility of `entitlement to
relief.' " Id., at 557, 127 S.Ct. 1955 (brackets omit-
ted).

*13 Two working principles underlie our decision in
Twomblv. First, the tenet that a court must accept as
true all of the allegations contained in a complaint is
inapplicable to legal conclusions. Threadbare recitals
of the elements of a cause of action, supported by
mere conclusory statements, do not suffice. Id.. at
555, 127S . Ct. 1955 (Although for the purposes of a
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motion to dismiss we must take all of the factual al-
legations in the complaint as true, we "are not bound
to accept as true a legal conclusion couched as a fac-
tual allegation" (internal quotation marks omit-
ted)).Rule 8 marks a notable and generous departure
from the hyper-technical, code-pleading regime of a
prior era, but it does not unlock the doors of discov-
ery for a plaintiff armed with nothing more than con-
clusions. Second, only a complaint that states a plau-
sible claim for relief survives a motion to dismiss.
Id., at 556, 127 S.Ct. 1955.Determining whether a
complaint states a plausible claim for relief will, as
the Court of Appeals observed, be a context-specific
task that requires the reviewing court to draw on its
judicial experience and common sense. 490 F.3d, at
157-158.But where the well-pleaded facts do not
permit the court to infer more than the mere possibil-
ity of misconduct, the complaint has alleged-but it
has not "show[n]"-"that the pleader is entitled to re-
lief"Fed. Rule Civ. Proc. 8(a)(2).

In keeping with these principles a court considering a
motion to dismiss can choose to begin by identifying
pleadings that, because they are no more than conclu-
sions, are not entitled to the assumption of truth.
While legal conclusions can provide the framework

	

of a complaint, they must be supported by factual
allegations. When there are well-pleaded factual alle-
gations, a court should assume their veracity and then
determine whether they plausibly give rise to an enti-
tlement to relief.

Our decision in Twomblv illustrates the two-pronged
approach. There, we considered the sufficiency of a
complaint alleging that incumbent telecommunica-
tions providers had entered an agreement not to com-
pete and to forestall competitive entry, in violation of
the Sherman Act, 15 U.S.C. ^ 1. Recognizing that
enjoins only anticompetitive conduct "effected by a
contract, combination, or conspiracy," Cop ep rweld
Corp. v. Independence Tube Corp., 467 U.S. 752,
775, 104 S.Ct. 2731, 81 L.Ed.2d 628 (1984), the
plaintiffs in Twomblv flatly pleaded that the defen-
dants "ha[d] entered into a contract, combination or
conspiracy to prevent competitive entry ... and ha[d]
agreed not to compete with one another." 550 U.S., at
551, 127 S.Ct. 1955 (internal quotation marks omit-
ted). The complaint also alleged that the defendants'
"parallel course of conduct ... to prevent competition"

	

and inflate prices was indicative of the unlawful
agreement alleged. Ibid. (internal quotation marks

omitted).

The Court held the plaintiffs' complaint deficient
under Rule 8. In doing so it first noted that the plain-
tiffs' assertion of an unlawful agreement was a " `le-
gal conclusion' " and, as such, was not entitled to the
assumption of truth. Id., at 555, 127 S.Ct. 1955.Had
the Court simply credited the allegation of a conspir-
acy, the plaintiffs would have stated a claim for relief
and been entitled to proceed perforce. The Court next
addressed the "nub" of the plaintiffs' complaint-the
well-pleaded, nonconclusory factual allegation of
parallel behavior-to determine whether it gave rise to
a "plausible suggestion of conspiracy." Id., at 565-

	

566, 127 S.Ct. 1955.Acknowledging that parallel
conduct was consistent with an unlawful agreement,
the Court nevertheless concluded that it did not plau-
sibly suggest an illicit accord because it was not only
compatible with, but indeed was more likely ex-
plained by, lawful, unchoreographed free-market
behavior. Id., at 567, 127 S.Ct. 1955.13ecause the
well-pleaded fact of parallel conduct, accepted as
true, did not plausibly suggest an unlawful agree-
ment, the Court held the plaintiffs' complaint must be
dismissed. Id., at 570, 127 S.Ct. 1955.

B

*14 14 Under Twombly's construction of Rule 8, we
conclude that respondent's complaint has not "nudged
[his] claims" of invidious discrimination "across the
line from conceivable to plausible." Ibid.

We begin our analysis by identifying the allegations
in the complaint that are not entitled to the assump-
tion of truth. Respondent pleads that petitioners
"knew of, condoned, and willfully and maliciously
agreed to subject [him]" to harsh conditions of con-
finement "as a matter of policy, solely on account of
[his] religion, race, and/or national origin and for no
legitimate penological interest."Complaint 196, App.
to Pet. for Cert. 173a-174a. The complaint alleges
that Ashcroft was the "principal architect" of this
invidious policy, id., 110, at 157a, and that Mueller
was "instrumental" in adopting and executing it, id., ¶
11, at 157a.These bare assertions, much like the
pleading of conspiracy in Twomblv, amount to noth-
ing more than a "formulaic recitation of the ele-

	

ments" of a constitutional discrimination claim, 550
U.S., at 555, 127 S.Ct. 1955, namely, that petitioners
adopted a policy " `because of,' not merely `in spite
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of,' its adverse effects upon an identifiable group."
Feeney. 442 U.S., at 279, 99 S.Ct. 2282.As such, the
allegations are conclusory and not entitled to be as-
sumed true. Twombl,ssupra. 550 U.S., at 554-555,
127 S.Ct. 1955.To be clear, we do not reject these
bald allegations on the ground that they are unrealis-
tic or nonsensical. We do not so characterize them
any more than the Court in Twomblv rejected the
plaintiffs' express allegation of a " `contract, combi-
nation or conspiracy to prevent competitive entry,' "
id., at 551, 127 S.Ct. 1955, because it thought that
claim too chimerical to be maintained. It is the con-
clusory nature of respondent's allegations, rather than
their extravagantly fanciful nature, that disentitles
them to the presumption of truth.

We next consider the factual allegations in respon-
dent's complaint to determine if they plausibly sug-
gest an entitlement to relief. The complaint alleges
that "the [FBI], under the direction of Defendant
MUELLER, arrested and detained thousands of Arab
Muslim men ... as part of its investigation of the
events of September 11."Complaint ¶ 47, App. to Pet.
for Cert. 164a. It further claims that "[t]he policy of
holding post-September-11th detainees in highly re-
strictive conditions of confinement until they were
`cleared' by the FBI was approved by Defendants
ASHCROFT and MUELLER in discussions in the
weeks after September 11, 2001."Id., ¶ 69, at
168a.Taken as true, these allegations are consistent
with petitioners' purposefully designating detainees
"of high interest" because of their race, religion, or
national origin. But given more likely explanations,
they do not plausibly establish this purpose.

*15 The September 11 attacks were perpetrated by 19
Arab Muslim hijackers who counted themselves
members in good standing of al Qaeda, an Islamic
fundamentalist group. Al Qaeda was headed by an-
other Arab Muslim-Osama bin Laden-and composed
in large part of his Arab Muslim disciples. It should
come as no surprise that a legitimate policy directing
law enforcement to arrest and detain individuals be-
cause of their suspected link to the attacks would
produce a disparate, incidental impact on Arab Mus-
lims, even though the purpose of the policy was to
target neither Arabs nor Muslims. On the facts re-
spondent alleges the arrests Mueller oversaw were
likely lawful and justified by his nondiscriminatory
intent to detain aliens who were illegally present in
the United States and who had potential connections

to those who committed terrorist acts. As between
that "obvious alternative explanation" for the arrests,
Twomblv, supra, at 567, 127 S.Ct. 1955, and the pur-
poseful, invidious discrimination respondent asks us
to infer, discrimination is not a plausible conclusion.

But even if the complaint's well-pleaded facts give
rise to a plausible inference that respondent's arrest
was the result of unconstitutional discrimination, that
inference alone would not entitle respondent to relief.
It is important to recall that respondent's complaint
challenges neither the constitutionality of his arrest
nor his initial detention in the MDC. Respondent's
constitutional claims against petitioners rest solely on
their ostensible "policy of holding post-September-
1 lth detainees" in the ADMAX SHU once they were
categorized as "of high interest." Complaint ¶ 69,
App. to Pet. for Cert. 168a. To prevail on that theory,
the complaint must contain facts plausibly showing
that petitioners purposefully adopted a policy of clas-
sifying post-September-11 detainees as "of high in-
terest" because of their race, religion, or national ori-
gin.

This the complaint fails to do. Though respondent
alleges that various other defendants, who are not
before us, may have labeled him a person of "of high

	

interest" for impermissible reasons, his only factual
allegation against petitioners accuses them of adopt-
ing a policy approving "restrictive conditions of con-
finement" for post-September-11 detainees until they
were " ` cleared' by the FBI." Ibid. Accepting the
truth of that allegation, the complaint does not show,
or even intimate, that petitioners purposefully housed
detainees in the ADMAX SHU due to their race, re-
ligion, or national origin. All it plausibly suggests is
that the Nation's top law enforcement officers, in the
aftermath of a devastating terrorist attack, sought to
keep suspected terrorists in the most secure condi-
tions available until the suspects could be cleared of
terrorist activity. Respondent does not argue, nor can
he, that such a motive would violate petitioners' con-
stitutional obligations. He would need to allege more
by way of factual content to "nudg[e]" his claim of
purposeful discrimination "across the line from con-
ceivable to plausible." Twomblv. 550 U.S., at 570,
127 S.Ct. 1955.

To be sure, respondent can attempt to draw certain
contrasts between the pleadings the Court considered
in Twomblv and the pleadings at issue here. In
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Twombly, the complaint alleged general wrongdoing
that extended over a period of years, id., at 551, 127
S.Ct. 1955, whereas here the complaint alleges dis-

	

crete wrongs-for instance, beatings-by lower level
Government actors. The allegations here, if true, and
if condoned by petitioners, could be the basis for
some inference of wrongful intent on petitioners' part.
Despite these distinctions, respondent's pleadings do
not suffice to state a claim. Unlike in Twombly.
where the doctrine of respondeat superior could bind
the corporate defendant, here, as we have noted, peti-
tioners cannot be held liable unless they themselves
acted on account of a constitutionally protected char-
acteristic. Yet respondent's complaint does not con-
tain any factual allegation sufficient to plausibly sug-
gest petitioners' discriminatory state of mind. His
pleadings thus do not meet the standard necessary to
comply with Rule 8.

*16 It is important to note, however, that we express
no opinion concerning the sufficiency of respondent's
complaint against the defendants who are not before
us. Respondent's account of his prison ordeal alleges
serious official misconduct that we need not address
here. Our decision is limited to the determination that
respondent's complaint does not entitle him to relief
from petitioners.

C

Respondent offers three arguments that bear on our
disposition of his case, but none is persuasive.

1

Respondent first says that our decision in Twombly
should be limited to pleadings made in the context of
an antitrust dispute. Iqbal Brief 37-38. This argument
is not supported by Twombly and is incompatible
with the Federal Rules of Civil Procedure. Though
Twombly determined the sufficiency of a complaint
sounding in antitrust, the decision was based on our
interpretation and application of Rule 8. 550 U.S., at
554, 127 S.Ct. 1955.That Rule in turn governs the
pleading standard "in all civil actions and proceed-
ings in the United States district courts."Fed. Rule
Civ. Proc. 1. Our decision in Twombly expounded the
pleading standard for "all civil actions," ibid., and it
applies to antitrust and discrimination suits alike. See
550 U.S. at 555-556 and n 3 127 S.Ct. 1955.

2

Respondent next implies that our construction of
Rule 8 should be tempered where, as here, the Court
of Appeals has "instructed the district court to cabin
discovery in such a way as to preserve" petitioners'
defense of qualified immunity "as much as possible

	

in anticipation of a summary judgment motion."Igbal
Brief 27. We have held, however, that the question
presented by a motion to dismiss a complaint for in-
sufficient pleadings does not turn on the controls
placed upon the discovery process. Twombly.supra,
at 559, 127 S.Ct. 1955 ("It is no answer to say that a
claim just shy of a plausible entitlement to relief can,
if groundless, be weeded out early in the discovery
process through careful case management given the
common lament that the success of judicial supervi-
sion in checking discovery abuse has been on the
modest side" (internal quotation marks and citation
omitted)).

15 Our rejection of the careful-case-management
approach is especially important in suits where Gov-
ernment-official defendants are entitled to assert the
defense of qualified immunity. The basic thrust of the
qualified-immunity doctrine is to free officials from
the concerns of litigation, including "avoidance of

	

disruptive discovery." Siegert v. Gilley, 500 U.S. 226,
236, 111 S.Ct. 1789, 114 L.Ed.2d 277 (1991) (KEN-
NEDY, J., concurring in judgment). There are serious
and legitimate reasons for this. If a Government offi-
cial is to devote time to his or her duties, and to the
formulation of sound and responsible policies, it is
counterproductive to require the substantial diversion
that is attendant to participating in litigation and mak-
ing informed decisions as to how it should proceed.
Litigation, though necessary to ensure that officials
comply with the law, exacts heavy costs in terms of
efficiency and expenditure of valuable time and re-
sources that might otherwise be directed to the proper
execution of the work of the Government. The costs
of diversion are only magnified when Government
officials are charged with responding to, as Judge

	

Cabranes aptly put it, "a national and international
security emergency unprecedented in the history of
the American Republic." 490 F.3d, at 179.

*17 It is no answer to these concerns to say that dis-

	

covery for petitioners can be deferred while pretrial
proceedings continue for other defendants. It is quite
likely that, when discovery as to the other parties

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.



Page 16--- S.Ct. ----

	

--- S.Ct. ----, 2009 WL 1361536 (U.S.), 09 Cal. Daily Op. Serv. 5961
(Cite as: 2009 WL 1361536 (U.S.))

proceeds, it would prove necessary for petitioners
and their counsel to participate in the process to en-
sure the case does not develop in a misleading or
slanted way that causes prejudice to their position.
Even if petitioners are not yet themselves subject to
discovery orders, then, they would not be free from
the burdens of discovery.

We decline respondent's invitation to relax the plead-
ing requirements on the ground that the Court of Ap-
peals promises petitioners minimally intrusive dis-
covery. That promise provides especially cold com-
fort in this pleading context, where we are impelled
to give real content to the concept of qualified immu-
nity for high-level officials who must be neither de-
terred nor detracted from the vigorous performance
of their duties. Because respondent's complaint is
deficient under Rule 8, he is not entitled to discovery,
cabined or otherwise.

3

Respondent finally maintains that the Federal Rules
expressly allow him to allege petitioners' discrimina-
tory intent "generally," which he equates with a con-
clusory allegation. Iqbal Brief 32 (citing Fed. Rule
Civ. Proc. 9). It follows, respondent says, that his
complaint is sufficiently well pleaded because it
claims that petitioners discriminated against him "on
account of [his] religion, race, and/or national origin
and for no legitimate penological interest."Complaint
196, App. to Pet. for Cert. 172a-173a. Were we re-
quired to accept this allegation as true, respondent's
complaint would survive petitioners' motion to dis-
miss. But the Federal Rules do not require courts to
credit a complaint's conclusory statements without
reference to its factual context.

j161 It is true that Rule 9(b) requires particularity
when pleading "fraud or mistake," while allowing
"[m]alice, intent, knowledge, and other conditions of
a person's mind [to] be alleged generally."But "gen-
erally" is a relative term. In the context of Rule 9, it
is to be compared to the particularity requirement
applicable to fraud or mistake. Rule 9 merely excuses
a party from pleading discriminatory intent under an
elevated pleading standard. It does not give him li-
cense to evade the less rigid-though still operative-
strictures of Rule 8. See 5A C. Wright & A. Miller,
Federal Practice and Procedure & 1301, p. 291 (3d ed.
2004 ("[A] rigid rule requiring the detailed pleading

of a condition of mind would be undesirable because,
absent overriding considerations pressing for a speci-
ficity requirement, as in the case of averments of
fraud or mistake, the general `short and plain state-
ment of the claim' mandate in Rule 8(a)... should
control the second sentence of Rule 9(b)"). And Rule
8 does not empower respondent to plead the bare
elements of his cause of action, affix the label "gen-
eral allegation," and expect his complaint to survive a
motion to dismiss.

V

*18 We hold that respondent's complaint fails to

	

plead sufficient facts to state a claim for purposeful
and unlawful discrimination against petitioners. The
Court of Appeals should decide in the first instance
whether to remand to the District Court so that re-
spondent can seek leave to amend his deficient com-
plaint.

The judgment of the Court of Appeals is reversed,
and the case is remanded for further proceedings con-
sistent with this opinion.

It is so ordered.

Justice SOUTER, with whom Justice STEVENS,
Justice GINSBURG, and Justice BREYER join, dis-
senting.
This case is here on the uncontested assumption that
Bivens v. Six Unknown Fed Narcotics Agents, 403
U.S. 388, 91 S.Ct. 1999, 29 L.Ed.2d 619 (1971), al-
lows personal liability based on a federal officer's
violation of an individual's rights under the First and
Fifth Amendments, and it comes to us with the ex-
plicit concession of petitioners Ashcroft and Mueller
that an officer may be subject to Bivens liability as a
supervisor on grounds other than respondeat supe-
rior. The Court apparently rejects this concession
and, although it has no bearing on the majority's reso-
lution of this case, does away with supervisory liabil-
ity under Bivens.The majority then misapplies the

	

pleading standard under Bell Atlantic Corp. v.
Twombly. 550 U.S. 544, 127 S.Ct. 1955, 167 L.Ed.2d
929 (2007), to conclude that the complaint fails to
state a claim. I respectfully dissent from both the re-
jection of supervisory liability as a cognizable claim
in the face of petitioners' concession, and from the
holding that the complaint fails to satisfy Rule 8(a)(2)
of the Federal Rules of Civil Procedure.
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I

A

Respondent Iqbal was arrested in November 2001 on
charges of conspiracy to defraud the United States
and fraud in relation to identification documents, and
was placed in pretrial detention at the Metropolitan

	

Detention Center in Brooklyn, New York. I b^ al v.
Hasty, 490 F.3d 143, 147-148 (C.A.2 2007). He al-
leges that FBI officials carried out a discriminatory
policy by designating him as a person " `of high in-
terest' " in the investigation of the September 11 at-

	

tacks solely because of his race, religion, or national
origin. Owing to this designation he was placed in the

	

detention center's Administrative Maximum Special
Housing Unit for over six months while awaiting the
fraud trial. Id., at 148.As I will mention more fully
below, Igbal contends that Ashcroft and Mueller
were at the very least aware of the discriminatory
detention policy and condoned it (and perhaps even
took part in devising it), thereby violating his First
and Fifth Amendment rights. FN'

FNL Iqbal makes no claim against Ashcroft
and Mueller based simply on his right, as a
pretrial detainee, to be free from punishment
prior to an adjudication of guilt on the fraud
charges. See Bell v. Wolfish, 441 U.S. 520,
535, 99 S.Ct. 1861, 60 L.Ed.2d 447 (1979).

Igbal claims that on the day he was transferred to the
special unit, prison guards, without provocation,
"picked him up and threw him against the wall,
kicked him in the stomach, punched him in the face,
and dragged him across the room."First Amended
Complaint in No. 04-CV-1809 (JG)(JA), $ 113, App.
to Pet. for Cert. 176a (hereinafter Complaint). He
says that after being attacked a second time he sought
medical attention but was denied care for two
weeks.Id., IT 187-188, at 189a.According to Iqbal's
complaint, prison staff in the special unit subjected
him to unjustified strip and body cavity searches, id.,
IT 136-140, at 181a, verbally berated him as a " `ter-
rorist' " and " `Muslim killer,' " id., ¶ 87, at 170a-
171a, refused to give him adequate food, id., 191, at
17la-172a, and intentionally turned on air condition-
ing during the winter and heating during the summer,
id., ¶ 84, at 170a.He claims that prison staff interfered
with his attempts to pray and engage in religious

study, id., IT 153-154, at 183a-184a, and with his
access to counsel, id., ¶¶ 168, 171, at 186a-187a.

*19 The District Court denied Ashcroft and Mueller's
motion to dismiss Igbal's discrimination claim, and
the Court of Appeals affirmed. Ashcroft and Mueller
then asked this Court to grant certiorari on two ques-
tions:

"1. Whether a conclusory allegation that a cabinet-
level officer or other high-ranking official knew of,
condoned, or agreed to subject a plaintiff to alleg-
edly unconstitutional acts purportedly committed
by subordinate officials is sufficient to state indi-
vidual-capacity claims against those officials under
Bivens.

"2. Whether a cabinet-level officer or other high-
ranking official may be held personally liable for
the allegedly unconstitutional acts of subordinate
officials on the ground that, as high-level supervi-
sors, they had constructive notice of the discrimi-
nation allegedly carried out by such subordinate of-
ficials."Pet. for Cert. I.

The Court granted certiorari on both questions. The
first is about pleading; the second goes to the liability
standard.

In the first question, Ashcroft and Mueller did not ask
whether "a cabinet-level officer or other high-ranking
official" who "knew of, condoned, or agreed to sub-
ject a plaintiff to allegedly unconstitutional acts
committed by subordinate officials" was subject to
liability under Bivens.In fact, they conceded in their
petition for certiorari that they would be liable if they
had "actual knowledge" of discrimination by their
subordinates and exhibited " `deliberate indifference'
" to that discrimination. Pet. for Cert. 29 (quoting
Farmer v. Brennan, 511 U.S. 825, 837, 114 S.Ct.
1970, 128 L.Ed.2d 811 (1994)). Instead, they asked
the Court to address whether Igbal's allegations
against them (which they call conclusory) were suffi-
cient to satisfy Rule 8(a)(2), and in particular whether
the Court of Appeals misapplied our decision in
Twomblv construing that rule. Pet. for Cert. 11-24.

In the second question, Ashcroft and Mueller asked
this Court to say whether they could be held person-
ally liable for the actions of their subordinates based
on the theory that they had constructive notice of
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their subordinates' unconstitutional conduct. Id., at

	

25-33.This was an odd question to pose, since Igbal
has never claimed that Ashcroft and Mueller are li-
able on a constructive notice theory. Be that as it
may, the second question challenged only one possi-
ble ground for imposing supervisory liability under
Bivens.In sum, both questions assumed that a defen-
dant could raise a Bivens claim on theories of super-
visory liability other than constructive notice, and
neither question asked the parties or the Court to ad-
dress the elements of such liability.

*20 The briefing at the merits stage was no different.
Ashcroft and Mueller argued that the factual allega-
tions in Igbal's complaint were insufficient to over-
come their claim of qualified immunity; they also
contended that they could not be held liable on a the-
ory of constructive notice. Again they conceded,
however, that they would be subject to supervisory
liability if they "had actual knowledge of the assert-
edly discriminatory nature of the classification of
suspects as being `of high interest' and they were
deliberately indifferent to that discrimination."Brief
for Petitioners 50; see also Reply Brief for Petitioners
21-22. Igbal argued that the allegations in his com-
plaint were sufficient under Rule 8(a)(2) and
Twombly, and conceded that as a matter of law he
could not recover under a theory of respondeat supe-
rior. See Brief for Respondent Iqbal 46. Thus, the
parties agreed as to a proper standard of supervisory
liability, and the disputed question was whether
Igbal's complaint satisfied Rule 8(a)(2).

Without acknowledging the parties' agreement as to
the standard of supervisory liability, the Court asserts
that it must sua sponte decide the scope of supervi-
sory liability here. Ante, at ---- - ----.I agree that, ab-
sent Ashcroft and Mueller' s concession, that determi-
nation would have to be made; without knowing the
elements of a supervisory liability claim, there would
be no way to determine whether a plaintiff had made
factual allegations amounting to grounds for relief on
that claim. See Twomblv, 550 U.S., at 557-558, 127
S.Ct. 1955.But deciding the scope of supervisory
Bivens liability in this case is uncalled for. There are
several reasons, starting with the position Ashcroft
and Mueller have taken and following from it.

First, Ashcroft and Mueller have, as noted, made the
critical concession that a supervisor's knowledge of a
subordinate's unconstitutional conduct and deliberate

indifference to that conduct are grounds for Bivens
liability. Iqbal seeks to recover on a theory that
Ashcroft and Mueller at least knowingly acquiesced
(and maybe more than acquiesced) in the discrimina-
tory acts of their subordinates; if he can show this, he
will satisfy Ashcroft and Mueller's own test for su-
pervisory liability. See Farmer,supra, at 842, 114
S.Ct. 1970 (explaining that a prison official acts with
"deliberate indifference" if "the official acted or

	

failed to act despite his knowledge of a substantial
risk of serious harm"). We do not normally override a
party's concession, see, e.g., United States v. Interna-
tional Business Machines Corp., 517 U.S. 843, 855,
116 S.Ct. 1793, 135 L.Ed.2d 124 (1996) (holding that
"[i]t would be inappropriate for us to [e]xamine in
this case, without the benefit of the parties' briefing,"
an issue the Government had conceded), and doing so
is especially inappropriate when, as here, the issue is
unnecessary to decide the case, see infra, at ----.I
would therefore accept Ashcroft and Mueller's con-
cession for purposes of this case and proceed to con-
sider whether the complaint alleges at least knowl-
edge and deliberate indifference.

Second, because of the concession, we have received
no briefing or argument on the proper scope of su-
pervisory liability, much less the full-dress argument
we normally require. Mapp v. Ohio, 367 U.S. 643,
676-677, 81 S.Ct. 1684, 6 L.Ed.2d 1081 (1961)
(Harlan, J., dissenting). We consequently are in no
position to decide the precise contours of supervisory
liability here, this issue being a complicated one that
has divided the Courts of Appeals. See infra, at ---- -
----.This Court recently remarked on the danger of
"bad decisionmaking" when the briefing on a ques-
tion is "woefully inadequate," Pearson v. Callahan.
555 U .S ---- ---- 129 S Ct 808, 819, 172 L.Ed.2d
565 (2009), yet today the majority answers a question
with no briefing at all. The attendant risk of error is
palpable.

*21 Finally, the Court's approach is most unfair to
Iqbal. He was entitled to rely on Ashcroft and Muel-
ler's concession, both in their petition for certiorari
and in their merits briefs, that they could be held li-
able on a theory of knowledge and deliberate indif-
ference. By overriding that concession, the Court
denies Igbal a fair chance to be heard on the question.

B
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The majority, however, does ignore the concession.
According to the majority, because Igbal concededly
cannot recover on a theory of respondeat superior, it
follows that he cannot recover under any theory of
supervisory liability.Ante, at ----.The majority says
that in a Bivens action, "where masters do not answer
for the torts of their servants ,""the term `supervisory
liability' is a misnomer," and that "[a]bsent vicarious
liability, each Government official, his or her title
notwithstanding, is only liable for his or her own
misconduct"Ibid. Lest there be any mistake, in these
words the majority is not narrowing the scope of su-
pervisory liability; it is eliminating Bivens
supervisory liability entirely. The nature of a supervi-
sory liability theory is that the supervisor may be
liable, under certain conditions, for the wrongdoing
of his subordinates, and it is this very principle that
the majority rejects. Ante, at ---- ("[P]etitioners can-
not be held liable unless they themselves acted on
account of a constitutionally protected characteris-
tic").

The dangers of the majority's readiness to proceed
without briefing and argument are apparent in its
cursory analysis, which rests on the assumption that
only two outcomes are possible here: respondeat
superior liability, in which "an employer is subject to
liability for torts committed by employees while act-
ing within the scope of their employ-
ment,"Restatement (Third) of Agency § 2.04 (2005),
or no supervisory liability at all. The dichotomy is
false. Even if an employer is not liable for the actions
of his employee solely because the employee was

	

acting within the scope of employment, there still
might be conditions to render a supervisor liable for
the conduct of his subordinate. See, e.g., Whitfield v.
Melendea-Rivera, 431 F.3d 1, 14 (C.A.1 2005) (dis-
tinguishing between respondeat superior liability and
supervisory liability); Bennett v. Eastpointe, 410 F.3d
810, 818 C.A.6 2005) (same); Richardson v. Goord,
347 F.3d 431, 435 (C.A.2 2003) (same); Hall v.
Lombardi, 996 F.2d 954, 961 (C.A.8 1993) (same).

In fact, there is quite a spectrum of possible tests for
supervisory liability: it could be imposed where a
supervisor has actual knowledge of a subordinate's
constitutional violation and acquiesces, see, e.g.,
Baker v. Monroe Twp., 50 F.3d 1186, 1194 (C.A.3

	

1995); Woodward v Worland 977 F.2d 1392, 1400
(C.A.10 1992); or where supervisors " `know about
the conduct and facilitate it, approve it, condone it, or

turn a blind eye for fear of what they might see,' "
International Action Center v. United States, 365
F.3d 20, 28 (C.A.D.C.2004) (Roberts, J.) (quoting
Jones v. Chicago, 856 F.2d 985, 992 (C.A.7 1988)

	

(Posner, J.)); or where the supervisor has no actual
knowledge of the violation but was reckless in his
supervision of the subordinate, see, e.g., Hall,supra,
at 961, or where the supervisor was grossly negligent,
see, e.g., L^vsett v. University of Puerto Rico, 864
F.2d 881, 902 (C.A.1 1988). I am unsure what the
general test for supervisory liability should be, and in
the absence of briefing and argument I am in no posi-
tion to choose or devise one.

*22 Neither is the majority, but what is most remark-
able about its foray into supervisory liability is that
its conclusion has no bearing on its resolution of the
case. The majority says that all of the allegations in
the complaint that Ashcroft and Mueller authorized,
condoned, or even were aware of their subordinates'
discriminatory conduct are "conclusory" and there-
fore are "not entitled to be assumed true." Ante, at ---
_As I explain below, this conclusion is unsound, but
on the majority's understanding of Rule 8(a)(2) plead-
ing standards, even if the majority accepted Ashcroft
and Mueller's concession and asked whether the
complaint sufficiently alleges knowledge and delib-
erate indifference, it presumably would still conclude
that the complaint fails to plead sufficient facts and
must be dismissed.FNZ

FN2. If I am mistaken, and the majority's re-
jection of the concession is somehow out-
come determinative, then its approach is
even more unfair to Igbal than previously
explained, see ssUra, at ----, for Igbal had no
reason to argue the (apparently dispositive)
supervisory liability standard in light of the
concession.

II

Given petitioners' concession, the complaint satisfies
Rule 8(a)(2). Ashcroft and Mueller admit they are
liable for their subordinates' conduct if they "had
actual knowledge of the assertedly discriminatory
nature of the classification of suspects as being `of
high interest' and they were deliberately indifferent

	

to that discrimination."Brief for Petitioners 50. Iqbal
alleges that after the September 11 attacks the Fed-
eral Bureau of Investigation (FBI) "arrested and de-
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tained thousands of Arab Muslim men," Complaint ¶
47, App. to Pet. for Cert. 164a, that many of these
men were designated by high-ranking FBI officials as
being " `of high interest,' " id., 1148, 50, at 164a,
and that in many cases, including Igbal's, this desig-
nation was made "because of the race, religion, and
national origin of the detainees, and not because of
any evidence of the detainees' involvement in sup-
porting terrorist activity,"id., ¶ 49.The complaint fur-
ther alleges that Ashcroft was the "principal architect
of the policies and practices challenged,"id., ¶ 10, at
157a, and that Mueller "was instrumental in the adop-
tion, promulgation, and implementation of the poli-
cies and practices challenged,"id., ¶ I (.According to
the complaint, Ashcroft and Mueller "knew of, con-
doned, and willfully and maliciously agreed to sub-
ject [Igbal] to these conditions of confinement as a
matter of policy, solely on account of [his] religion,
race, and/or national origin and for no legitimate pe-
nological interest."Id., ¶ 96, at 172a-173a.The com-
plaint thus alleges, at a bare minimum, that Ashcroft
and Mueller knew of and condoned the discrimina-
tory policy their subordinates carried out. Actually,
the complaint goes further in alleging that Ashcroft
and Muller affirmatively acted to create the discrimi-
natory detention policy. If these factual allegations
are true, Ashcroft and Mueller were, at the very least,
aware of the discriminatory policy being imple-
mented and deliberately indifferent to it.

	

Ashcroft and Mueller argue that these allegations fail
to satisfy the "plausibility standard" of
Twombly.They contend that Igbal's claims are im-
plausible because such high-ranking officials "tend
not to be personally involved in the specific actions
of lower-level officers down the bureaucratic chain of
command."Brief for Petitioners 28. But this response
bespeaks a fundamental misunderstanding of the en-
quiry that Twombly demands. Twombly does not re-
quire a court at the motion-to-dismiss stage to con-
sider whether the factual allegations are probably
true. We made it clear, on the contrary, that a court
must take the allegations as true, no matter how skep-
tical the court may be. See Twombly. 550 U.S., at
555, 127 S.Ct. 1955 (a court must proceed "on the
assumption that all the allegations in the complaint
are true (even if doubtful in fact)"); id., at 556, 127
S.Ct. 1955 ("[A] well-pleaded complaint may pro-
ceed even if it strikes a savvy judge that actual proof
of the facts alleged is improbable"); see also Neitzke
v. Williams, 490 U.S. 319, 327, 109 S.Ct. 1827, 104
L.Ed.2d 338 (1989) ("Rule 12(b)(6) does not counte-

nance ... dismissals based on a judge's disbelief of a
complaint's factual allegations"). The sole exception
to this rule lies with allegations that are sufficiently
fantastic to defy reality as we know it: claims about
little green men, or the plaintiffs recent trip to Pluto,
or experiences in time travel. That is not what we
have here.

*23 Under Twombly, the relevant question is
whether, assuming the factual allegations are true, the
plaintiff has stated a ground for relief that is plausi-
ble. That is, in Twomblv's words, a plaintiff must "al-
lege facts" that, taken as true, are "suggestive of ille-
gal conduct." 550 U.S. at '564 n 8 127 S.Ct.
1955.In Twombly, we were faced with allegations of
a conspiracy to violate ,§ 1 of the Sherman Act
through parallel conduct. The difficulty was that the
conduct alleged was "consistent with conspiracy, but
just as much in line with a wide swath of rational and
competitive business strategy unilaterally prompted
by common perceptions of the market." Id., at 554,
127 S.Ct. 1955.We held that in that sort of circum-
stance, "[a]n allegation of parallel conduct is ... much
like a naked assertion of conspiracy in a & I com-
plaint: it gets the complaint close to stating a claim,
but without some further factual enhancement it stops
short of the line between possibility and plausibility
of `entitlement to relief.' " Id., at 557, 127 S.Ct. 1955
(brackets omitted). Here, by contrast, the allegations

	

in the complaint are neither confined to naked legal
conclusions nor consistent with legal conduct. The
complaint alleges that FBI officials discriminated
against Iqbal solely on account of his race, religion,
and national origin, and it alleges the knowledge and
deliberate indifference that, by Ashcroft and Muel-
ler's own admission, are sufficient to make them li-
able for the illegal action. Iqbal's complaint therefore
contains "enough facts to state a claim to relief that is
plausible on its face." Id., at 570, 127 S.Ct. 1955.

I do not understand the majority to disagree with this
understanding of "plausibility" under
Twomby.Rather, the majority discards the allegations
discussed above with regard to Ashcroft and Mueller
as conclusory, and is left considering only two state-
ments in the complaint: that "the [FBI], under the
direction of Defendant MUELLER, arrested and de-
tained thousands of Arab Muslim men ... as part of its
investigation of the events of September 11," Com-
plaint ¶ 47, App. to Pet. for Cert. 164a, and that
"[t]he policy of holding post-September-11th detain-
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ees in highly restrictive conditions of confinement
until they were `cleared' by the FBI was approved by
Defendants ASHCROFT and MUELLER in discus-
sions in the weeks after September 11, 2001,"id., ¶
69, at 168a.See ante, at ----.I think the majority is
right in saying that these allegations suggest only that
Ashcroft and Mueller "sought to keep suspected ter-

	

rorists in the most secure conditions available until
the suspects could be cleared of terrorist activ-
ity,"ante, at ----, and that this produced "a disparate,
incidental impact on Arab Muslims,"ante, at ----.And
I agree that the two allegations selected by the major-
ity, standing alone, do not state a plausible entitle-
ment to relief for unconstitutional discrimination.

*24 But these allegations do not stand alone as the
only significant, nonconclusory statements in the
complaint, for the complaint contains many allega-
tions linking Ashcroft and Mueller to the discrimina-
tory practices of their subordinates. See Complaint ¶
10, App. to Pet. for Cert. 157a (Ashcroft was the
"principal architect" of the discriminatory policy);
id., ¶ 11 (Mueller was "instrumental" in adopting and
executing the discriminatory policy); id., ¶ 96, at
172a-173a (Ashcroft and Mueller "knew of, con-
doned, and willfully and maliciously agreed to sub-
ject" Iqbal to harsh conditions "as a matter of policy,
solely on account of [his] religion, race, and/or na-
tional origin and for no legitimate penological inter-
est").

The majority says that these are "bare assertions"
that, "much like the pleading of conspiracy in
Twombly. amount to nothing more than a `formulaic
recitation of the elements' of a constitutional dis-
crimination claim" and therefore are "not entitled to
be assumed true." Ante, at --- (quoting
Twombly.supra, at 555, 127 S.Ct. 1955). The fallacy
of the majority's position, however, lies in looking at
the relevant assertions in isolation. The complaint
contains specific allegations that, in the aftermath of
the September 11 attacks, the Chief of the FBI's In-
ternational Terrorism Operations Section and the
Assistant Special Agent in Charge for the FBI's New
York Field Office implemented a policy that dis-
criminated against Arab Muslim men, including
Iqbal, solely on account of their race, religion, or
national origin. See Complaint 1147-53, App. to Pet.
for Cert. 164a-165a. Viewed in light of these subsidi-
ary allegations, the allegations singled out by the
majority as "conclusory" are no such thing. Iqbal's

claim is not that Ashcroft and Mueller "knew of,
condoned, and willfully and maliciously agreed to
subject" him to a discriminatory practice that is left
undefined; his allegation is that "they knew of, con-
doned, and willfully and maliciously agreed to sub-
ject" him to a particular, discrete, discriminatory pol-
icy detailed in the complaint. Iqbal does not say
merely that Ashcroft was the architect of some amor-
phous discrimination, or that Mueller was instrumen-
tal in an ill-defined constitutional violation; he al-
leges that they helped to create the discriminatory
policy he has described. Taking the complaint as a
whole, it gives Ashcroft and Mueller " `fair notice of
what the ... claim is and the grounds upon which it
rests."' Twombly, 550 U.S., at 555, 127 S.Ct. 1955
(quoting Conley v. Gibson, 355 U.S. 41, 47, 78 S.Ct.
99,2 L.Ed.2d 80 (1957) (omission in original)).

That aside, the majority's holding that the statements
it selects are conclusory cannot be squared with its
treatment of certain other allegations in the complaint
as nonconclusory. For example, the majority takes as
true the statement that "[t]he policy of holding post-
September-11th detainees in highly restrictive condi-
tions of confinement until they were `cleared' by the
FBI was approved by Defendants ASHCROFT and
MUELLER in discussions in the weeks after Sep-
tember 11, 2001."Complaint 169, App. to Pet. for
Cert. 168a; see ante, at ----.This statement makes two
points: (1) after September 11, the FBI held certain
detainees in highly restrictive conditions, and (2)
Ashcroft and Mueller discussed and approved these
conditions. If, as the majority says, these allegations
are not conclusory, then I cannot see why the major-
ity deems it merely conclusory when Iqbal alleges
that (1) after September 11, the FBI designated Arab
Muslim detainees as being of " `high interest' " "be-
cause of the race, religion, and national origin of the
detainees, and not because of any evidence of the
detainees' involvement in supporting terrorist activ-
ity," Complaint 1148-50, App. to Pet. for Cert. 164a,
and (2) Ashcroft and Mueller "knew of, condoned,
and willfully and maliciously agreed" to that dis-
crimination, id., ¶ 96, at 172a.By my lights, there is
no principled basis for the majority's disregard of the
allegations linking Ashcroft and Mueller to their sub-
ordinates' discrimination.

*25 I respectfully dissent.

Justice BREYER, dissenting.
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I agree with Justice SOUTER and join his dissent. I
write separately to point out that, like the Court, I
believe it important to prevent unwarranted litigation
from interfering with "the proper execution of the
work of the Government."Ante, at ----.But I cannot
find in that need adequate justification for the Court's

	

interpretation of Bell Atlantic Corp. v. Twombly. 550
U.S. 544, 127 S.Ct. 1955, 167 L.Ed.2d 929 (2007),
and Federal Rule of Civil Procedure 8. The law, after
all, provides trial courts with other legal weapons
designed to prevent unwarranted interference. As the
Second Circuit explained, where a Government de-

	

fendant asserts a qualified immunity defense, a trial

	

court, responsible for managing a case and "mindful
of the need to vindicate the purpose of the qualified
immunity defense," can structure discovery in ways
that diminish the risk of imposing unwarranted bur-

	

dens upon public officials. See IIqbal v. Hasty, 490
F.3d 143, 158 (2007). A district court, for example,
can begin discovery with lower level government
defendants before determining whether a case can be
made to allow discovery related to higher level gov-
ernment officials. See ibid.Neither the briefs nor the
Court's opinion provides convincing grounds for
finding these alternative case-management tools in-
adequate, either in general or in the case before us.
For this reason, as well as for the independently suf-
ficient reasons set forth in Justice SOUTER's opin-
ion, I would affirm the Second Circuit.

U.S.,2009.
Ashcroft v. Iqbal
--- S.Ct. ----, 2009 WL 1361536 (U.S.), 09 Cal. Daily
Op. Serv. 5961

END OF DOCUMENT
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United States District Court, E.D. Louisiana.
UNITED STATES OF AMERICA ex rel Mary Jane

Stewart, et al
v.

THE LOUISIANA CLINIC
No. Civ.A. 99-1767.

May 28, 2002.

ORDER AND REASONS

ENGELHARDT, J.

*1 Before the court are the following motions: (1)
Motion to Dismiss Second Amended and Restated
Complaint, filed by The Louisiana Clinic, Inc. (the
"Clinic"), Dr. Stewart Phillips, Dr. Bernard Manale,
Dr. John O'Keefe, Dr. Robert Bernauer, Dr. Ida Fat-
tel, Dr. Stephen Flood, and Dr. John Watermeier; (2)
Second Motion to Dismiss filed on behalf of Dr.
Susan McSherry; (3) Motion for Reconsideration of
Defendant Dr. Stephen Flood's Motion to Dismiss
under Rule 12(b)(1); and (4) Motion to Reconsider,
filed by Dr. Ida Fattel. For the reasons that follow,
the motions to dismiss the Second and Amended and
Restated Complaint are GRANTED IN PART and
DENIED IN PART. Both motions for reconsideration
are DENIED.

I. BACKGROUND

On June 19, 1999, relators Mary Jane Stewart, Jr. and
Margaret Catherine McGinty brought this qui tam
action seeking damages on behalf of the United
States, alleging that the defendants had violated the
False Claims Act ("FCA") by making false claims for

	

Medicaid and Medicare reimbursements al-lSee31
U.S.C. H 3729(a), 3730(b). In previous motion prac-
tice, the defendants each moved under Rule 12(b)(6)
to dismiss the six-count complaint against them on
grounds that the relators had failed to plead with the
particularity required by Rule 9(b). In Order and Rea-
sons dated February 22, 2002, the Court found that
Count Two passed muster as to Dr. Flood and that

Count Three was sufficient as to Dr. Fattel, but
granted the Rule 9(b) motions in all other respects,
allowing relators twenty days to cure the deficiencies
by amendment. In the same Order and Reasons, the
Court denied a motion by Dr. Flood to dismiss Count
Two for lack of subject matter jurisdiction.

FN1. Relators added Dr. Watermeier as a
defendant in an amending complaint dated
July 7, 1999.

Relators filed a Second Amended and Restated Com-
plaint on March 14, 2002 (the "Second Amended
Complaint"). Defendants now argue that the Second
Complaint cures none of the deficiencies laid out by
the Court in its previous order and, thus, should be
dismissed.

II. LAW AND ANALYSIS

A. Rule 9(b) Motions to Dismiss the Second Amended
Complaint:

"Claims brought under the FCA must comply with
Rule 9(b)," which requires that the circumstances
constituting fraud be pled with particularity. See
United States ex. rel. Thompson v. ColumbialHCA
Healthcare Corp., 125 F.3d 899, 903 (5th
Cir.1997 ."To plead fraud with particularity a plain-
tiff must include the `time, place and contents of the
false representations, as well as the identity of the
person making the misrepresentation and what [that
person] obtained thereby." ' United States ex rel.
Russell v. Epic Healthcare MQmt. Group, 193 F.3d
304, 308 (quoting Williams v. WMX Tech., Inc., 112
F.3d 175, 177 (5`h Cir.1997)) (internal quotations
omitted). Where the facts are "peculiarly within the
perpetrator's knowledge," the Fifth Circuit allows
fraud to be "pled on information and belief," but has
cautioned that "this exception `must not be mistaken
for license to base claims of fraud on speculation and
conclusory allegations." ' Thompson, 125 F.3d at 903
(quoting Tuchman v. DSC Communications Corp., 14
F.3d 1061, 1068 (5th Cir.1994), cert. denied, 522
U.S. 966 (1997)). "[E]ven where allegations are
based on information and belief, the complaint must
set forth a factual basis for such belief." Id. at
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903.The Fifth Circuit has explicitly declined to relax
Rule 9(b) further, finding that such a court-crafted
exception would be contrary to both Rule 9(b) and
the FCA. See Russell, 193 F.3d at 308-09 (finding no
justification to relax Rule 9(b) for FCA qui tam rela-
tors, particularly given that the FCA grants a private
right of action only to those citizens who "have inde-
pendently obtained knowledge of fraud").

1. Count One: "Up-Coding"

*2 In the Second Amended Complaint, as in the
original Complaint, relators allege in Count One that
the defendants violated the FCA by "up-coding" (i.e.,
submitting a code that receives a higher level of re-

	

imbursement than the appropriate code for the level
of service actually provided). In chart form, relators
have provided examples (including patients, locations
and dates) of "up-coding" involving Drs. Phillips,
Bernauer, Manale, O'Keefe, and Watermeier. In its
previous ruling, this Court found these allegations to
be deficient under Rule 9(b) because relators had
failed to specify how or why the codes submitted
were false. See Williams, 112 F.3d at 175 (articulat-
ing fraud with particularity "requires a plaintiff to ...
explain why the statements were fraudulent").

In Count One of their Second Amended Complaint,
relators have added to their charts a column entitled
"Analysis," in which the relators allege in summary
form why the submitted codes were inappropriate.
For example, relators allege that on March 12, 1998,
Dr. Phillips submitted Code 99213 instead of 99212
even though the services provided entailed "[n]o ex-
panded problem focused history or expanded prob-
lem focused examination, and [the] medical decision

	

making [was] straight forward." 2d Am. Compl. at I
44(b). Relators provide similar statements for the
examples of alleged "up-coding" by Drs. Manale,
O'Keefe, and Watermeier. Defendants argue that
these statements are insufficient because they are just

	

"one person's opinion," produced by an individual
other than the physician involved. See Defendant's
Memo (Rec.Doc.54) at pp. 11-12.The Court dis-
agrees that this renders the allegations infirm. Under
the defendants' reasoning, no one other than the of-
fending physician himself could state a claim for
knowingly submitting false CPT codes, certainly not
without attaching expert reports to his complaint.
Nothing in Rule 9 or the FCA requires such a result.
Although the relators' explanations of falsity contain

little factual detail, they do explain the basic manner
in which the codes submitted by Drs. Phillips, Ma-
nale, O'Keefe, and Watermeier are alleged to be
false -At the pleading stage, the Court finds this to
be sufficient as to these four defendants. N3

FN2. Relators's allegations still fall short
with regard to Dr. Bernauer. The alleged
"problem" with his bills, according to rela-
tors, is that his "[d]ocumentation does not
support [the] level charged."However, they
do not contend that the code submitted was
false or even that a different code should
have been used. The alleged shortcomings in
Dr. Bernauer's record-keeping simply do not
state a claim actionable under the FCA.

FN3. In so finding, this Court assumes that
relators already have evidentiary support for

	

their allegations and that relators' counsel
has determined this to be so after a reason-
able inquiry. Thus, relators should not view
this ruling as carte blanche to conduct a fish-
ing expedition. Although allowing relators
to proceed with this "bare minimum" plead-
ing, this Court will remain guided through
discovery by the principles behind Rule
9(b).

However, the allegations of Count One are not suffi-
cient with respect to the remaining defendants. One
of the purposes of Rule 9(b) is to "guard[ ] against
guilt by association." United States ex rel. Clausen v.
Laboratory Corp. of America, 290 F.3d 1301, 2002
WL 939913 (11'h Cir. May 9, 2002) (internal quota-
tions omitted). Thus, allegations that "lump all de-
fendants together, failing to segregate the alleged
wrongdoing of one from those of another," do not

	satisfy the rule. In re Urcarco Securities Litigation.
148 F.R.D. 561, 569 (N.D.Tex.1993), affd, 27 F.3d
1097 (5`' Cir.1994); see also Unimobil 84, Inc. v.
Spurney, 797 F.2d 214, 217 (5`h Cir.1986)
("[G]eneral allegations, which do not state with par-
ticularity what representations each defendant made,
do not meet [Rule 9(b)'s] requirement."). In its previ-
ous ruling, this Court found Count One to be defi-

	

cient as to the Clinic and Drs. Bernauer, McSherry,
Fattel, and Flood because it failed to apprise them of
any up-coding in which they are alleged to have par-
ticipated. In their Second Amended Complaint, rela-
tors have added nothing to cure this deficiency. In-
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stead, relators simply allege "[u]pon information and
belief," that "each and every defendant knowingly
and intentionally conspired to commit each of the
acts referenced above." 2d Am. Compl. at 181. Such
a conclusory allegation does not satisfy Rule 9(b) or
even Rule 8. "[E]ven where allegations are based on
information and belief, the complaint must set forth a
factual basis for such belief." Thompson, 125 F.3d at

	

903. Nothing in relators' complaint provides a factual
basis for their supposition of a clinic-wide conspiracy
to submit false claims, through "up-coding" or oth-
erwise. Accordingly, the Court finds that the allega-
tions of Count One continue to be deficient as to the
Clinic and Drs. McSherry, Fattel, Flood, and Ber-
nauer.

2. Count Two: Geographic "Zoning"

*3 In the Second Amended Complaint, as in the
original Complaint, relators allege in Count Two that
the defendants violated the FCA by "zoning" (i.e.,
submitting bills that described services performed
outside New Orleans as having been performed in
New Orleans, resulting in a higher level of reim-
bursement). Relators provide three examples, all in-
volving Dr. Flood. In its previous ruling, this Court
found the allegations of Count Two to be sufficient as
to Dr. Flood, but deficient as to the Clinic and Drs.
Phillips, Manale, O'Keefe, Bernauer, McSherry, Fat-
tel, and Watermeier, for whom no examples of "zon-
ing" were provided. See Urcarco. 148 F.R.D. at 569
(allegations which "lump all defendants together,
failing to segregate the alleged wrongdoing of one
from those of another," do not satisfy Rule 9(b));
Spurney, 797 F.2d at 217. In their Second Amended
Complaint, relators have added no allegations with
regard to Count Two, other than the general conspir-
acy allegation discussed above. Nothing in relators'
complaint provides a factual basis for their supposi-
tion of a clinic-wide conspiracy to submit false
claims, through "zoning" or otherwise. Accordingly,
the Court finds that the allegations of Count Two
continue to be deficient as to the Clinic and Drs. Phil-
lips, Manale, O'Keefe, Bernauer, McSherry, Fattel,
and Watermeier.

3. Count Three: Waiver of Co-Payments

	In the Second Amended Complaint, as in the original
Complaint, relators allege in Count Three that the
defendants violated the FCA through "buying pa-

tients" (i.e., designating patients as "insurance only"

	

and excusing them, without any proof of financial
hardship, from making the required $100 co-payment
for services). The one example provided involves Dr.
Fattel. In its previous ruling, this Court found the
allegations of Count Two to be sufficient as to Dr.
Fattel, but deficient as to the Clinic and Drs. Philips,
Manale, O'Keefe, Bernauer, McSherry, Flood, and
Watermeier, for whom no specific conduct is alleged
and for whom no examples of "patient buying" were
provided. In their Second Amended Complaint, rela-
tors have added no allegations with regard to Count
Three, other than the general conspiracy allegation
discussed above. Nothing in relators' complaint pro-
vides a factual basis for their supposition of a clinic-
wide conspiracy to submit false claims, through "pa-
tient buying" or otherwise. Accordingly, the Court
finds that the allegations of Count Three continue to

	

be deficient as to the Clinic and Drs. Philips, Manale,
O'Keefe, Bernauer, McSherry, Flood, and Water-
meier.

4. Count Four: Billing for Unnecessary Services

In their Second Amended Complaint, as in their
original Complaint, relators allege in Count Four that
defendants violated the FCA.by submitting bills for
unnecessary services (e.g., submitting a bill for
evaluation or management services on the same visit
that a procedure was performed, when no independ-
ent evaluation or management services would have
been necessary). They have provided two examples,
both in chart form and both involving Dr. Manale. In
its previous ruling, this Court found these allegations
deficient as to Dr. Manale because they failed to
specify why the billed-for service was unnecessary
such that billing for it amounted to a false or fraudu-
lent claim actionable under the FCA. In their Second
Amended Complaint, relators have added to their
chart a column entitled "Analysis," in which the rela-

	

tors state that the office visits on October 28 and 29,
1998 did not amount to separately identifiable
evaluation and management services above and be-
yond the other services provided. See 2d Am. Compl.
at 1163, 67; Orig. Compl. at 144. As with the charts
in Count One, this chart is cryptic and short on detail.
Nevertheless, the Court finds that Count Four now
satisfies the bare minimum requirements of Rules

	

8(a) and 9(b) as to Dr. Manale. If discovery proves,
as relators allege, that Dr. Manale knew his office
visits did not qualify as separately identifiable ser-
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vices and yet billed for them as such, then he may be
liable under the FCA.

x4 As to the Clinic and Drs. Philips, O'Keefe, Ber-
nauer, McSherry, Flood, Fattel, and Watermeier,
however, for whom no examples of billing for unnec-
essary services are provided, the Court finds that the
allegations of Count Four remain deficient. Relators
have added allegations that Dr. Watermeier used a
system of canned comments to falsely represent the
nature of services rendered and that the defendants,
generally, used a particular modifier when their
documentation did not establish that a visit was a
significant, separately identifiable service. Yet, with-
out alleging a single false claim by any one of these
defendants as a result of such methods, such allega-
tions fail to meet "even a bare-bones Rule 9(b) test."
United States ex rel. Walsh v. Eastman Kodak Co., 98
F.Supp.2d 141, 147 (D.Mass.2000) (Rule 9(b) not
satisfied by allegations "set[ting] out a methodology
by which the vendors might have produced false in-
voices, ... [w]ithout citing a single false claim arising
from an allegedly false invoice"); see also United
States ex rel Schwartz v. Coastal Healthcare Group,
Inc., 2000 WL 1595976 (101" Cir. Oct. 26, 2000)

	

(Rule 9(b) not satisfied by allegations of "a general
scheme or methodology by which defendants could
have violated the False Claims Act," without identi-
fying with particularity any claims for payment that
were allegedly fraudulent). Allegations that Dr. Ma-
ngle submitted such a claim does not suffice to state a
claim against the other defendants. See Urcarco, 148
F.R.D. at 569 (allegations that "lump all defendants
together" do not satisfy Rule 9(b)); Unimobil 84, Inc.
v. Spurney, 797 F.2d 214, 217 (5`" Cir.1986)
("[G]eneral allegations, which do not state with par-
ticularity what representations each defendant made,
do not meet [Rule 9(b)'s] requirement.").

5. Count Five: Billing for Services Performed by
Medical Assistants

In their Second Amended Complaint, as in their
original Complaint, relators allege in Count Five that
defendants violated the FCA by submitting bills un-
der Dr. McSherry's provider number for services ac-
tually performed by medical assistants at times when
Dr. McSherry was out of the office. In its previous
ruling, this Court found these allegations to be insuf-
ficient as to Dr. McSherry because they failed to
specify Dr. McSherry's role in the alleged fraud. In

their Second Amended Complaint, relators have
added sentences stating that relators personally ob-
served this practice on other occasions and that Dr.
McSherry, on returning to the office, dictated the
procedure notes to read as though she herself had
performed the procedure. Although relators do not
allege that they personally observed such conduct
with respect to the four claims specified in the com-
plaint, the Court finds that the new allegation pro-
vides a factual basis for relators' assertions that is
sufficient to pass scrutiny under Rules 9(b) and
12(b)(6).

With regard to Drs. Philips, Manale, O'Keefe, Ber-
nauer, Fattel, Flood, and Watermeier, however,
against whom not a single specific allegation has
been made and for whom no examples are provided,
the Court finds that the allegations Count Five remain
deficient. Relators have added no allegations with

	

respect to these defendants, other than their general
conspiracy allegation. Nothing in relators' complaint
provides a factual basis for their supposition of a
clinic-wide conspiracy to submit false claims,
through improperly billing for assistants' services or
otherwise. Accordingly, the Court finds that the alle-
gations of Count Two continue to be deficient as to
the Clinic and Drs. Phillips, Manale, O'Keefe, Ber-
nauer, McSherry, Fattel, and Watermeier.

6. Count Six: Fabricating ICD-9 Codes

x5 In their Second Amended Complaint, as in their
original complaint, relators allege in Count Six that
defendants violated the FCA through submitting bills
with fabricated ICD-9 (diagnosis codes) for services
that Medicaid and/or Medicare already had denied for
"lack of medical necessity." In its previous ruling,
this Court found the allegations of Count Six to be
deficient because they provided no examples of ICD-
9 fabrication and failed to specify any of the persons
or facts involved in the alleged fraud. In their Second
Amended Complaint, relators have added a single
sentence, alleging that the defendants, generally,
agreed before seeing a patient to allow non-physician

	

staff to insert documentation supporting the medical
necessity of certain procedures and maximize reim-
bursement. See 2d Am. Compl. at 1 78. This sen-
tence, however, does nothing more than describe a
method by which defendants might have submitted a
false claim. Without a single false claim resulting
from an ICD-9 fabrication, relators' Count Six allega-
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tions remain deficient. See Walsh, 98 F.Supn 2d at
147; Schwartz, 2000 WL 1595976 at *6.

7. Count Seven: Conspiracy

Without describing any aspect of the "conspiracy,"
relators have attempted to rope in all defendants on
every count simply by alleging "[u]pon information
and belief' that "each and every defendant knowingly
and intentionally conspired to commit each of the
acts referenced above." 2d Am. Compl. at 181. Such
"legal conclusions masquerading as factual conclu-
sions" do not suffice to state a claim even under the
liberal pleading requirements of Rule 8. Vulcan Ma-
terials Co. v. City of Tehuacana, 238 F.3d 382, 387
(5th Cir.2001) (quoting Fernandez-Montes v. Allied
Pilots Assn, 987 F.2d 278, 284 (5th Cir.1993)). Cer-
tainly, they do not satisfy Rule 9(b). Relators' com-

	

plaint contains no allegations to provide a factual
basis for the "umbrella" under which all defendants
allegedly stand, according to Count Seven.

8. Further Leave to Amend:

"Federal Rule of Civil Procedure 15(a) provides that
leave to amend pleadings `shall be freely given when
justice so requires." ' In re Southmark Corp. 88 F.3d
311, 314 (5`h Cir.), cert. denied, 519 U.S. 1057
1( 997). However, leave to amend "is not automatic."

Id. (internal quotations omitted). "In deciding
whether to grant such leave, the court may consider
such factors as undue delay, bad faith or dilatory mo-
tive on the part of the movant, repeated failure to cure
deficiencies by amendments previously allowed, un-
due prejudice to the opposing party, and futility of
amendment." Id. at 314-15.This Court finds that the
balance of equities in this case weigh against further
leave to amend. In its previous ruling, this Court
spelled out the deficiencies in relators' allegations.
Yet, except as noted above, relators have been unable
to assert allegations that would cure them. With the
case pending nearly three years, relators have had

	

more than sufficient time to muster their facts. For all
of these reasons, the Court finds that the interest of
justice do not warrant additional opportunities to sat-
isfy Rule 9(b).

B. Dr. Flood's Motion for Reconsideration:

*6 Dr. Flood moves for reconsideration of this
Court's previous ruling, in which the Court rejected

Dr. Floods' argument that subject matter jurisdiction
is lacking under 31 U.S.C. § 3730(e)(4)(A) FN4 As

	explained in the previous ruling, "the jurisdictional
inquiry under 31 U.S.C. § 3730(e)(4)(A) involves
four questions: (1) whether the alleged `public disclo-
sure' contains allegations or transactions from one of
the listed sources; (2) whether the alleged disclosure
has been made `public' within the meaning of the
False Claims Act; (3) whether the relator's complaint
is `based upon' this `public disclosure'; and, if so, (4)
whether the relator qualifies as an `original source'
under section 3730(e)(4)(B)." United States ex. rel.

	

Fine v. MK-Ferguson Co., 99 F.3d 1538, 1544 (10'h
Cir.1996 . If the court "answer[s] `no' to any of the
first three questions, its inquiry ends at that point and
the qui tam action proceeds."Id."The last inquiry,
whether the relator is an original source, is necessary
only if the answers to each of the first three questions
is `yes,' indicating the relator's complaint is based
upon a specified public disclosure."Id.

FN4.Section 3730(e)(4)(A) provides that
"[n]o court shall have jurisdiction over an
action ... based upon the public disclosure of
allegations or transactions in a criminal,
civil, or administrative hearing, in a ... con-

	

gressional, administrative, or Governmental
Accounting Office report, hearing, audit, or
investigation, or from the news media,
unless the action is brought by the Attorney
General or the person bringing the action is

	

an original source of the information."31

	

U.S.C. § 3730(e)(4)(A). An "original
source" is "an individual who has direct and
independent knowledge of the information
on which the allegations are based and has
voluntarily provided the information to the
Government before filing an action under
this section which is based on the informa-
tion."31 U.S.C. § 3730(e)(4)(B).

Dr. Flood argues that this Court lacks jurisdiction
over Count Two because it is based upon statements
by one Sylvia Dogget, a field representative of Blue
Cross Blue Shield of Arkansas, who told employees
of the Clinic during an informal office visit that they
should use separate geographic codes for offices out-
side New Orleans. In its previous ruling, this Court
found no basis for concluding that Ms. Dogget's in-
formal visit constituted an "administrative investiga-
tion" or that her instruction to the Clinic staff consti-
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tuted a "public disclosure" of the allegations in Count
Two. Dr. Flood challenges these holdings, arguing
that the facts warrant treating Ms. Dogget as an agent
of the federal government, treating her informal of-
fice visit as an "administrative investigation," and
treating her instruction to unnamed employees as a
"public disclosure." Perhaps a set of facts exists that
would justify treating a visit by a Blue Cross/Blue
Shield representative as a governmental "administra-
tive investigation" and her comments to clinic em-
ployees as a "public disclosure" of fraud allegations.
Perhaps discovery will reveal that this is such a case.
However, the facts before the Court at this juncture
do not support such a conclusion.

C. Dr. Fattel's Motion for Reconsideration:

As noted earlier, this Court in its previous ruling
found the allegations of Count Three (alleging that
defendants violated the FCA by improperly waiving
co-payments) to be sufficient as to Dr. Fattel. Dr.
Fattel moves for reconsideration of this ruling, argu-
ing that relators have failed to show that the patient in
the example provided actually was not indigent and
that the waiver was routine. The Court finds no basis
to alter its earlier ruling. Relators allege that Dr. Fat-
tel waived this patient's co-payment fifteen times
without any attempt to determine financial hardship.
Accepting these allegations as true, the Court finds
that relators have satisfied the minimum requirements
of Rule 9(b). Evidence is not required at this stage of
the proceeding.

III. CONCLUSION

x7 Accordingly, for the foregoing reasons, IT IS
ORDERED that:

(1) the Motion to Dismiss Second Amended and Re-
stated Complaint, filed by The Louisiana Clinic, Inc.
(the "Clinic"), Dr. Stewart Phillips, Dr. Bernard Ma-
nale, Dr. John O'Keefe, Dr. Robert Bernauer, Dr. Ida
Fattel, Dr. Stephen Flood, and Dr. John Watermeier
is DENIED IN PART, in that it is denied with respect
to Count One as to Drs. Phillips, Manale, O'Keefe,
and Watermeier, Count Two as to Dr. Flood, Count
Three as to Dr. Fattel, Count Four as to Dr. Manale,
and Count Five as to Dr. McSherry, and GRANTED
IN PART, in that it is granted in all other respects,
without prejudice to the United States;

Page 6

(2) the Second Motion to Dismiss filed on behalf of
Dr. Susan McSherry Pursuant to Rules 12(b)(6) and
9(b) is DENIED IN PART, in that it is denied with
respect to Count Five, and GRANTED IN PART, in
that it is granted in all other respects, without preju-
dice to the United States;

(3) the Motion for Reconsideration of Defendant Dr.
Stephen Flood's Motion to Dismiss under Rule
12(b)(1) is DENIED; and

(4) the Motion to Reconsider, filed by Dr. Ida Fattel,
is DENIED.

E.D.La.,2002.
U.S. ex rel. Stewart v. The Louisiana Clinic
Not Reported in F.Supp .2d, 2002 WL 1066745
(E.D.La.)

END OF DOCUMENT
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