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example, ask the level of confidence the individual has in law firms,
while another may ask the extent to which people want their children to

become members of certain occupations. The variations are nearly as
numerous as the surveys.

Gallup conducted a poll asking a randam selection of people to rate
various professions and occupations accarding to this standard: “How
would you rate honesty and ethical standards of people in these differ-
ent fields, very high, high, average, low or very low?” The survey lists 25
professions, The poll was conducted in 1976, 1977, 1981, 1983, 1985,
1988, 1991, 1992 and 1993.* The results for lawyers are as follows:

TABLE II(A)

Percentage of Public Rating Honesty and Ethical Standards
of Lawyers, by Year

very no
high high | average low | verylow | opinion
1976 8 18 48 18 8 1
1977| 5 21 44 18 8 4
1981 4 21 41 19 8 7
1983 5 19 43 18 9 B
1985 6 21 40 21 .8 3
1888(-- 3 15 45 23 -10 4
1880 4 18 43 22 9 4
1891 4 18 43 - 20 10 5
1992 3 15 43 25 11 3
1883 3 13 41 28 13 2

THE ROLE OF LAWYER ADVERTISING WITHIN THE GOALS OF THE ABA

The differences from year to year can be better visvalized by a
summated value for each year, excluding those with no opinion. Assign-
ing values of “5” for each response of “very high” and “1” for each
response of “very low,” a single number can be calculated for each year.
The higher the number, the more positive the attitude. The sums are as
follows:

. TABLE III(B)
Summated Values by Year
1876 2.97
1977 2.97
1981 2.94
1883 2.93
1985 2.83
1988 2.77
1990 2.85
1991 2.85
1982 2.7
1993 2.64

These values illustrate an overall decline
for the past ten years, although not a
steady one. The greatest change took
place most recently, between 1991 and
1993, when the public opinion dropped
almost twice as much as it did between
1976 and 1991.

Other research concurs with Gallup.
The Yellow Pages Publishers Association
commissioned Wiese Research Assoc-
ates, Inc. to conduct a public perception
study in April 1994. The survey of 400
people found that attitudes toward law-
yers were fairly neutral, averaging 520n
a 10-point scale. The ratings were, how-
ever, far below those of physicians, den-
tists and CPAs, who rated 7.6, 7.5 and
7.0, respectively. Lawyers rated slightly
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lower than insurance a.gentls, who rated 5.6. The respondents were then
asked how their attitudes had changed over the past five years. Thirty-
four percent reported their attitudes toward lawyers had declined, more
than half of these indicating they had declined a lot. Only eight percent
reported their attitudes toward lawyers had improved over the past five
years. The decline of attitudes toward lawyers was far beyond those of
the other professions measured.’

1t is difficult, at best, to draw conclusions about the role of lawyer
advertising as an influencing factor in the public’s opinion about law-
yers and the legal profession. The Gallup Polls on occupations demon-
strate a decline in public opinion since the Bates decision. That decline
was very subtle during the first decade of lawyer advertising, however.
It then seemed jagged and, in the past two years, dramatic. While
lawyer advertising has increased over the same time period, the public
opinion polls do not provide date from which a correlation can be
established.

In fact, those who are most likely to have received information
about lawyers through advertising have 2 relatively high impression of
the legal profession. For example, the 1993 ABA-sponsored Peter Hart
survey reportedly found that those who had the most favorable opin-
jons of lawyers had the following characteristics: Black or Hispanic,
women, annual family income of less than $20,000, lower-class or
lower-middle class, between 18 and 29 years old and using television as
a primary source of information about lawyers. Alternatively, this study
reportedly found that those most critical of lawyers had the following
characteristics; white-collar workers, upper-middle class, college gradu-
ates, annual family income over $50,000, men, between 45 and 59 years
old who received most of their information about lawyers from newspa-
pers.*

Some who presented material to the Commission during the hear-
ing process expressed the point of view that lawyer advertising was a
critical contributing cause in the decline of the profession’s image in the
public’s eyes. Others indicated advertising was a scapegoat used by the
bar to shift blame away from real problems and the shortcomings of
lawyers and the legal system. Most who appeared before the Commis-
sion characterized lawyer advertising as a factor of minor influence,
competing with an enormous range of fictional influences, actual devel-
opments and personal contacts that contribute far more to shaping
public perceptions.

A variety of fictionalized media unquestionably contributes to the
public’s image. Television shows such as Law and Order, Perry Mason,
LA Law and even Night Court and daytime dramas have left lasting
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- impressions on millions of viewers, regardless of the reality of the
- representations, Movies, ranging from television productions to Acad-
- emy Award-winning films, have focused on lawyers and the justice
- system for decades. To a lesser but not unsubstantial extent, novels by
- anthors such as John Grisham and Scott Turow who center their stores
- around the legal system also exert an influence. The public clearly has

" . an appetite for the drama that unfolds within the institutons of the law,
- Many suggest that these fictional influences overshadow any influence
- that may result from lawyer advertising.’

A 1993 National Law Journal poll illustrates the impact of fiction

- on public opinions of lawyers. People were asked who the lawyer was
- they admired the most. Over half could not think of anyone or reported
 they did not admire any lawyers, The next response was that of a family
~member, friend or personal lawyer. Of those who selected a famous
-person, F. Lee Bal'.iley was cited most frequently, followed by Perry
- Mason. Ranked sixth, between the Attorney General of the United
- States and the First Lady was Matlock.®

In addition to fictienalized media, people are influenced by actual

developments involving lawyers, judges and others within the legal
- system. When people in public opinion surveys are asked what lawyers
~can do about their negative image, the recurring themes involve hon-
esty, care and value. Questions of dishonesty and greed have shaped
opinions about lawyers for generations, but most sharply since the
- Watergate scandal between 1972 and 1974.°

Respondents in the 1993 ABA-sponsored Hart survey reportedly

indicated the most negative impressions about lawyers were that they
are too expensive, greedy or money-hungry and not honest: crooks.
‘Respondents to a 1993 public opinion survey sponsored by the Na-
‘tional Law Journal replied to an open-ended question asking what
lawyers can do to improve their image. The most frequent responses,
‘with 26 percent each, advised lawyers to be more honest or more ethical

and to charge less or be less greedy. The third most frequent suggestion
was to provide better service.! The Wiese research had similar find-
ings."” Those who indicated their opinions of lawyers had declined in
the past five years were asked why. In an open-ended question, nearly a
fifth of those responding said either that lawyers are just in it for the
money or that they are too expensive, The next most frequent response
was that they don’t trust lawyers or that lawyers are dishonest.®
Fifteen years ago headlines included stories of a Michigan prosecu-
tor who embezzled more than $100,000 from an informants’ fund, a
personal injury lawyer who withheld $1.5 million resulting from 85 civil
cases, the disbarment of a former bar leader for conflict-of-interest
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violations and perjury in Senate confirmation hearings by a presidential
cabinet nominee." Today, accounts of judicial and legal corruption are
reported in metropolitan newspapers virtually daily. Stores include
judicial fixes", complicity in embezzlemnent and fraud,' favors of sex
and drugs permitied by the US. Attorney’s office for incarcerated
witnesses to gang activities'? and perjury in Senate hearings.®

Occasionally, lawyer advertising is mentioned by journalists as
being among the things wrong with the legal profession. Less fre-
quently, advertising and solicitation are the primary subject matter of
such pieces, more often than not as satire.”” Comparatively, however,
both the activities of and coverage about lawyer advertising, solicitation
and law firm marketing amount to little more than a footnote when
analyzed next to the sensationalized coverage of corruption in the legal
systemn, both in print and in the electronic media.

The cost of legal services and corollary public percepton of greed
of lawyers are no doubt matters of increased significance. During the
time of the Commission’s hearings, the media reported that the costs of
legal fees for the representation of a member of the United States House
of Representatives charged with criminal conduct would be over $1.1
million.* The fees of criminal defense counsel in a sensational celebrity
murder case were reported to be $650 per hour for a single lawyer.”!
And, the President of the United States established a legal defense fund
to defray the cost of his own representation, because, reportedly, he
could not otherwise afford it®

Research consistently shows that about two-thirds of adults in
America have used the services of a lawyer at least once.” Many of the
attitudes about lawyers, the legal profession and the justice system
derive from these contacts. Some suggest this is the dominant influence
of the public perception of lawyers. The research generzally suggests
people are satisfied with their own lawyer. However, in our system of
advocacy some parties win and others lose and perhaps there are more
of the latter. The elements inherent in an advocacy system unavoidably
contribute to an unpleasant experience. Discovery is inherently invasive;
litigation is inherently combative; and the judicial process frequently
leaves participants with unrecouped expenses. Additionally, the legal
system is one of blame-shifting, where a bad outcome may often be the
result of the actions or decisions of someone within the system, fre-
quently seen as another lawyer or a judge.

Perhaps to a lesser extent, but not insignificantly, the public’s
opinion of lawyers is shaped by some lawyers’ roles in unpopular
. causes, In the defense of the Constitution and preservation of rights for

all people, lawyers represent individuals with causes that do not enjoy

THE ROLE OF LAWYER ADVERTISING WITHIN THE GOALS OF THE ABA

wide public support. Within that representation, they are trained to
make day appear as night to the casually observing members of (he
public. This role of some lawyers will no doubt always serve to cap the
level of respect the legal profession may enjoy. Like fictional depictions
of lawyers, these perceptions may be one of the forces shaping public
opinion.

B. ATTiTubES TOWARD LAWYER ADVERTISING ,
A high percentage of lawyers attribute the declining image of the

: profession tg lawyer advertising. A 1992 fax poll of readers of Califor-

nia Lawyer magazine responded to the question “How does attorney

- advertising contribute to the public’s perception of lawyers?” Six per-
- cent replied favorably; eight percent indicated not at all and 86 percent
- said negatively.® Although the poll was one of self-selection and there-

fore nat a scientific sample, others reported very similar results. A 1992

~ survey of Pennsylvania lawyers asked “What effect do you think lawyer
- advertising has had on the image of the legal profession?” Two percent

replied positively; 76 percent negatively; six percent responded no

. effect and 15 percent were not sure.” The 1993 ABA Journal-sponsored
- Gallup Foll found that three percent of ABA members reported adver-

tising has a positive impact on the legal profession, eight percent

reported it has no effect and 87 percent indicated a negative effect®

Ironically, in each of these surveys, a substantial portion of the

- respondents reported that they either advertised or had a marketing
- plan. Forty-five percent of the California lawyers had a marketing
- program, with an additional 23 percent working on one.”” Forty-six
- percent of the Pennsylvania lawyers reported advertising,” and 61
- percent of the ABA members in the Gallup Poll were doing at least one
- type of advertising.® :

While evidence shows members of the legal community have a

- strong point of view on the public’s opinion about lawyer advertising, it
. Is not necessarily consistent with public views as assessed in various
- research.

When the public has had the opportunity to complain about lawyer

 advertising in open-ended, quantified research, they have not done so.
In the 1993 National Law Journal survey, of the 553 people who
-responded to the open-ended question of what lawyers can do to
' improve their irnage, four percent responded that the solution was to
stop advertising.” In the 1994 Wiese research, of those who reparted
that their perception of lawyers had declined over the past five years,
. two percentattributed that decline to advertising -

LASC 01534
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Research that probes public attitudes toward lawyer advertising is
most critical when it is sponsored by states pursuant to a movement to
adopt maore stringent advertising ethical rules or states that sponsored
the research preliminary to a court challenge. For example, a 1983
study sponsored by the Iowa State Bar Association measured public
images of lawyers on a variety of characteristics before and after they
were shown television commercials for legal services, The study was
undertaken at the same time the Iowa Bar was litigating the constimtion-
ality of its rules governing the communication of legal services.

The research was conducted by an organization the Iowa State Bar
had previously employed to demonstrate the need for merit selection of
the judiciary.* The advertising study reported dramatic shifts in public
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attitudes immediately after seeing a set of television commercials for
legal services, For example, 71 percent of the respondents found law-
yers to be trustworthy before the commercials; this dropped to 14
percent after they viewed the ads. Seventy-one percent thought of
lawyers s professionals before seeing the commercials, and 21 percent
after. Sixty-five percent found lawyers to be honest before and 14
percent after, and 45 percent found them to be dignified before and 14

: percent after.

As it is reported, the study is subject to criticism because 1) there is

- no indication of whether the data is statistically significant; 2) the report
- does not indicate the extent to which respondents had viewed ads or
- commerdials for legal services before the research; and 3) the contents

of the commercials viewed by the respondents for the study have not

- been made avzilable,

Other research contradicting that sponsored by the Iowa State Bar

~ Association was carried out in 1989 and reported in the Jowa Law
- Review.* Among the many aspects measured in this Contemporary
- Studies Project was electronic message testing (EMT). This provided
- pre-test and post-test assessments as people watched television commer-
- dials, Table IV suggests that the changes are far less dramatic than those
- reported by the Towa Bar.%

Prior to promulgating a set of rules imposing wide-ranging restric-

- tions on advertising and solicitation in Florida, that state’s bar employed
- the same consultant used by the Iowa State Bar Association in its
- research to assess public attitudes toward direct mail solicitation in

Florida. Although the data suggested a-variety of interpretations, it was

- advanced as a demonstration of negative public attitudes toward direct
- mail from lawyers to individuals. For example, the “key findings” of the
- report begin “Overall, the results of both the general population and
. direct mail recipients surveys point in a clearly negative direction for
- direct mail advertising and solicitation by attorneys,” Of those in the

general population survey who responded for or against lawyer adver-

- tsing by mail, however, 48 percent were for and 52 percent were
- against. Sixty three percent of young adults aged 18 to 24, presumably
- those most likely not to otherwise know how to find a lawyer, were in
- favor of direct mail,

The report’s detailed findings indicated that “Florida adults in both

 surveys seem to be highly positive about the process used most fre-
- quently by the public to find and retain a lawyer.” {That being some
 type of personal referral) Yet more than one in every five of the

respondents in the general survey who had never used 2 lawyer re-

- ported that it was hard to get enough information about choosing a __
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lawyer.®?

The Nevada Bar took an approach similar to Florida. Prior to the
promulgation of rules like those adopted earlier in Florida, the Bar
sponsored a public attitndes survey and interpreted the results to sup-

your horne or office

port the rule changes,®
TABLEIV
QUESTION Pre-test | Post-test
Is it proper for law firms and lawyers to advertise 76% 70%
{propar)
Advertising would help consumers make mora 59% 540,
intelligent choices batwean law firms and attorneys {agree) °
| would use the sarvices, if nesded, of a lawyer 67% 742,
who advenises (agree) ¢
Advertising of fees would lower the public's imaga 28% 7%
of law firms and attorneys {agree) °
Advertising by law firms and attomeys would tend 3% 249,
to lower the dignity of the profession {agree) °
Advertising of services would lower the public's 16% gL
-|{image of law firms and attorneys {agras) ’

Advartising by law firms and attorneys would tend 23% a5,
to lower the cradibility of their profassion (agres) ’
How approptiate is it for law firms and attorneys o |,

adveriise thair services on talevision ?49% (OK) 4%
How appropriate is # {or law firms and attorneys to o
advertise their services on the radio 49% (O.K) 64%
How appropriate is it for law firms and altorneys to
advertise their services in the newspaper 78% (OK) 58%
How appropriate is it for law firms and attormays o
advertise their services by malling brochures to 16% (O.K.) 10%

THE ROLE OF LAWTYER ADVERTISING WITHIN THE GOALS OF THE ABA

Measures of public attitude that do not tend to be affiliated with

regulatory agendas seem to reach different conclusions, These studies
suggest that the public is considerably more accepting of lawyer adver-
tising in general than one might expect but that attitudes narrow as the
- media becomes more invasive. For example, Prof. Roy Sobleson sampled
attitndes among consumers in Georgia in 1988, and the resulls are as

- summarized in Table V. ¥

TABLEV
1988 Georgia consumer attitudes toward
lawyer advertising, by medium

Percentage | Percentage
MEDIUM Favorable | Unfavorable
Yellow Pages 79% 13%
Newspapers 57% 30%
Pamphiets 54% 33%
Television 44% 48%
Radic 41% 49%
Pramotional Products 30% 62%
Billboards 25% 83%

imilarly, the Nevada Bar-sponsored study loocked at consumer
EiJ'npiassionsyas positive, negaﬁvepand useful. As Table VI sht{ws, the
. more invasive types of media tended to have hx'gher negative rafings but
also showed appreciable levels of usefulness. This was pa:rhmﬂa.rly 50 foi
- \elevision, where nearly a third of those surveyed 'found it to be “useful
5 (compared to just more than a third who indicated it was negative).
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TABLE VI
1990 Nevada consumer attitudes toward
lawyer advertising, by media
Positive Negative
MEDIUM _ Effect Effect Useful
Percentage Percentage Percentage
Telephone Directory 11.3 2.9 59.4
Television 16.5 36.7 31.8
Radio 6.5 14.8 23.6
Newspapers 7.2 5.4 19.3
Billboards 3.6 18.6 12.8
Magazines 5.3 7.8 20.9
Direct Mall _ 8.7 13 24.1

Research also illustrates there isa gulf between the opinions held by
lawyers and those by the public on issues involving lawyer advertising,
Research conducted by faculty at the Cleveland State University Mar-
keting Department measured attitude differences between consumers
and lawyers according to 1) specific types of media, such as television,
Yellow Pages and sponsorship of communrity events; 2) functions of
advertisements, ranging from educating consumers about rights to im-
proving professional image and Creating unnecessary law suits; 3) infor-
mation desired for television advertisements, such as services provided,
location, hours and price; and 4) perceptions of quality of the legal
services in various medija.®

The following graphs illustrate the results of this research. In virtu-
ally every response, consumers are significantly more positive about
lawyer advertising than lawyers, )

The researchers report their findings are consistent with previous
empirical studies, concluding that attorney attitudes toward lawyer
advertising range from negative to neutral, while consumer attitudes are
described as neutral to positive. The researchers indicate that the less
favorable responses by lawyers are normative, passed down through
firm cultures, and that they may stem from the long-time ethical ban on
the activity, whereas consumers want information and consider adver-
tising a method of becoming better educated, They suggest that even if

THE ROLE OF LAWYER ADVERTISING WITHIN THE GOALS OF THE ARA
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The ABA Comrmission on Adverfising itself sponsored and con-
ducted empirical research measuring attitudes of the public and com-
paring them to those of lawyers. In 1990, the Commission issued its

. report on the Survey on the Image of Lawyers in Advertising. This
. study showed a.ch.ial examples of print ads and television commercials
- for legal services 'to members of the public and to lawyers, It then

measured their impressions on various concepts of dignity within the

- ads. The study reported these findings:

= Consumers are more accepting of lawyer advertising than are law-
yers. In nine of ten actual ads and commercials, consumers gave
higher dignity ratings than did lawyers.

» Consumers are less strict than lawyers in assessing dignity in lawyer
advertising,

» Print advertising is not inherently more dignified than television
advertising.®
In conjunction with the hearings, the Commission has conducted its

- own research to examine some of the issues brought up in this process.
. A fundamental concern has been the public images of lawyer advertis-
.~ ing based on the content of the ads. As noted, the Jowa State Bar
- Association-sponsored research assessed public attitudes before and
- after they viewed television commercials. The University of Iowa Law
- School Contemporary Studies Project did similar pre-test, post-test
- assessments in 1991 with far different results. Neither study, however,
' aftempted to measure the potential variations based on the different
. contents of the commercials. Therefore, the Commission conducted a
- mall intercept study to analyze 13 images of the public in response to
. three set of commerdials for legal services.

The study surveyed 217 individuals divided into four groups. The

- first was a control group which saw three television commercials unre-
- lated to legal services. The second group saw commercials for law firms
 that had high production values and were designed to stimulate positive
. images, even though they did not provide substantial information about
. the firms or their lawyers, The third group saw commercials of limited
- production value, but with high informational content. Each of the three
. commercials seen by this group featured a lawyer from the firm in an
 office setting. The fourth group saw commercials that had some element
- of sensationalism, dramatization or exaggeration.

The survey participants were asked to complete 2 questionnaire

. about their images of [awyers in general. They were then shown their
- respective set of three commercials. They were asked to complete a
- questionnaire on their personal demographics, followed by a question-
' naire asking for responses to the same images as those on the first
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questionnaire. For all but the control group, the participants were then
given a questionnaire asking for their images of the lawyers in the law
firms they had just seen advertised in the commercials,

‘When the survey respondents’ images of lawyers were compared
before and after they saw the commercials, the differences were rarely
statistically significant. In other words, overall, consumers did not react
differently to lawyers in general after they saw the commercials. Those
who saw the “high-style” cormmercials found lawyers to be significantly
more intelligent after they saw the commercials. Those who saw the
“mid-style” commerdals found lawyers in general to be significantly
less honest after seeing those commerdals. Those who saw the “low-
style” commercials found lawyers to be significantly more intelligent
and knowledgeable after watching those commercials,® Graphs 14
through 16 illustrate the limited changes in image before and after
watching the commerdials.

However, when the survey respondents who saw the high-style
commercials were asked about the images of the lawyers who worked in

GRAPH 14

" ABA Commission on Advartising Survey
Maan scores of public imapgas o! Iawyara_ _
bafore and after viawing High-5tyls telavison commenicals

those firms shown in the commercials, they reported significantly higher
images than for lawyers overall. Graph 17 illustrates these changes. For
some images, the respondents who saw the ¥low-style” commerdials 2 B 3 s
reported significantly lower results.” The responses were not signifi- | © @ ®
cantly lower overall for this group. There were no significant changes in _J )
images of lawyers in general to the advertising lawyers for those who
saw the “mid-style” commercials. g 3 2 E £ E g K

The main conclusions drawn fram this research are: g k] % B z g £ B

» The content of television commercials for legal services positively 2 E S g :
3

affected consumers’ images toward the lawyers of specific law firms
that advertise, with significantly greater increases in images of firms
that had higher quality commerdials;

® The television commercials did not affect the consumers’ images of
lawyers in general, either positively or negatively; and

® Consumers were able to and did differentiate between lawyers in
general and those lawyers whose advertisements they had just
seen.” !

W.. [J.
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Some research has been done and much discussion has occurred
about an issue that has been labeled “jury pollution.” The coneept is that
public exposure to lawyer advertising influences decision-making when
Serving on a jury.

In the study sponsored by the Florida Bar measuring attitudes and
opinions about direct mail, a sample of those who had received direct
mail solicitations were asked if direct mail solicitation would have any
affect if they served on a jury. Eleven percent of those who responded to
the question indicated the direct mail would have an affect. There did
not appear to be subsequent questions about the extent and nature of
that affect. Hence, it is unknown whether the affect would have been a
bias against or in favor of a2 lawyer, a party or the judicial system. It is
also unknown whether the bias would affect the decision-making even if
the court admonished the juror against it

The Nevada Bar-sponsored study went into the issue in slightly

- more detail. It first asked respondents if they had served on a jury, Of
B - the B15 people questioned, 217 replied that they had. OFf those 217, 18
¥y reported that they were on a jury where they recognized or were
& familiar with one of the attorneys because the survey respondent had
- seen or heard the attorney in a television or radio adverHisement
~~ Knowing that a lawyer had advertised had no effect on 17 out of 18
- respondents service as a juror, while one person reported that it had an

adverse effect; that person also reported, however, that he or she did not

- know whether that adverse effect had anything to do with the lawyer’s
- client. This suggests that one out of 815 people may or may not have
- been prejudiced against a client who was represented by a lawyer
. known by the juror to have advertised.

The survey then asked the entire sample, hypothetically, were they

~ to become a juror in the future and recognized a lawyer in the case as
- one who advertised on television or radio, whether that knowledge

would affect them. Seventeen percent indicated it would: 2.3 percent

 favorably and 15.1 percent unfavorably. When asked if it would affect
- their feelings about the client, however, the number who felt they would
- be affected unfavorably dropped to 8.5 percent. When asked if the

information would affect their decision in the case, 6.0 percent reported

- it would do so unfavorably. When those who indicated it would have an
¢ - effect were asked if it would have an effect even if the court instructed
. the jurors otherwise, half reported it would. This results in 31 out of 796
- survey respondents (3.9%) reporting in the hypothetical that the fact
. that a lawyer advertises would affect their decision over the instructions

of the court.” :
In 1988, Stephanie Maore Myers submitted her thesis for an M.A.
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in Communication Studies at the University of Nevada, Las Vegas,
entitled Attorney Advertising: The Effect on Jurer Perceptions and Verdicts,
The research was based on 2 survey of jurars who had sat on trials in Las
Vegas, questioning them about their opinions on their jury service and
about lawyers in general, including those who advertise. OF the 221
survey respondents, only 30 served on juries where a lawyer in the case
was one who advertised on television. The study reports that of those
30, five voted in favor of the plaintiff and 25 voted in favor of the
defense. When this sample was compared to the 292 respondents
commenting on plaintiffs lawyers who did not advertise, the jurors
reported that the non-advertising lawyers were rated significantly higher
in the manner in which evidence was presented. There was no signifi-
cant difference between the advertising lawyers and the non-advertising
lawyers in the credibility and sincerity of the lawyers or in the presenta-
tion, however. When the study compared the plaintiff’s lawyers to the
defense counsel, the defense counsel rated significantly higher than the
plaintiffs advertising lawyers in credibility and sincerity and in repre-
senting their client. Although the research design is creative, the re-
search itself is too limited to draw conclusions.® Nevertheless, thase
interested in conducting further research on the issue of “jury pollution”
should review the thesis in detail.

The issue of “jury pollution” is complex, both theoretically and
pragmatically. While it merits further extensive research, studies known
to the Commission at this point would not justify a conclusion that
advertising by lawyers creates an impact that legitimately interferes with
the administration of justice. ,

C. DiscipLINE AS A MEASURE OF ATTITUDES

Another measure of public attitudes toward the communication of
legal services is the level of disciplinary complaints. Many factors make
it extremely difficult, if not impossible, to measure accurately the fre-
quency, nature or origination of complaints based on lawyer advertis-
ing, solicitation or marketing. For example, records are not designed to
permit these measures; terminology varies from venue to venue; and, in

‘some jurisdictions, records of complaints are confidential,

Nevertheless, the Commission has explored the extent to which
consumers bring disdplinary action both within the Commission's
hearings and through an informal, confidential survey. This anecdotal
information tends to suggest strongly that consumers do not complain
with any frequency about lawyer advertising. Most complaints originate
with competing lawyers who find themselves at a competitive disadvan-
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tage with those lawyers who are allegedly making unethical misrepre-
sentations. Even these complaints appear to be a very small percentage
isciplinary concerns.

o dg?fhe ?:?nsumar complaints that are lodged, most seem to be the
result of direct mail solicitation, which may have embarrassed or of-
fended the recipient. The State Bar of Texas instituted a .hotlme to
provide a readily-available method for consumer cor.rllplamts E:bout
improper lawyer solicitations. Not only dees the hotline provide 2
format to enable prosecutions, but it also measures the extent of thfs
perceived problem. The hotline is designed to help enforce the state’s
barratry statutes, invalving illegal in-person and telephone soh.mtanoms
of clients. For the first eight months of its operation, the hotl_me aver-
aged 20 calls per week. Seventy-five percent of those co.mplamts.wer.e
about direct mail solicitations from lawyers to potential chents,.whidl, if
truthful and non-deceptive, were legally and ethically appropriate com-
munications. For the first ten months of 1994, the hotline averaged f.:l'L}'BE.
to eight calls per month complaining of in-person or telephone solicita-
tion, While a few complaints are in the grievance process, none of t‘her'n
have led to prosecution in the first year and a half of the hotline’s
operation.®

. This information does not serve to measure coﬂateral‘pgo‘tflems
with lawyers who may advertise or solicit for business. Discplinary
records simply cannot determine whether a l_awy:r accused of case
neglect obtained that case as a result of advertising.” Insofar as there is
direct consumer concern zbout the communication of legal services,

complaints are extremely limited.

D. PROFESSIONALISM

Many of those who objected to advertising to the CJcJrr:u:n.is.s.ion1
indicated that advertising was “unprofessional.” Notions of profession-
alism and commercialism seem antithetical.

Professionalism arose as a concept in the law in pre-CoIonja.l'En—
gland. Lawyers sought to distinguish themselves from tradesmen. Since
lawyers were among the social elite, from families of wealth and prop-
erty, they were interested in preserving social order rather than de.hver-
ing services in exchange for remuneration. As a result, the practice of
law came to be viewed by lawyers as an activity dedicated tOV{Eﬂtd the
public good. The collegiality that resulted from the common training of
socially homogeneous men at the Inns of Court Pur‘ther contributed to
an environment void of competition for representation. o

Although there has been an inherent sense of public responsibility
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among the legal profession in America, lawyers have undertaken these
responsibilities simultaneously with commercial practices, Therefore,
professionalism in America most often has been viewed as a concept
addressing taste, civility and public spirit, but not the absence of re-
muneration for legal services.

An historic view of professionalism shows that it is the subject of a
quest with great durability, When the 19th Century antebellum industi-
alization unfolded and many of the best lawyers became the counselors
to the robber barons, many in the bar nostalgically lamented the loss of
a profession that was dedicated to serving the people.

Nearly 90 years ago, Justice Brandeis expressed the concern this way:

WYELS are now to a greater extent than formerly business
men, a part of the great organized system of industrial and
financial enterprise. They are less than formerly the students
of 2 particular kind of learning, the practitioners of a particular
art. And they do not seem to be so much of a distinct
professional class.*!

The same sentiment continues to be advanced nearly a century

later. Compare Brandeis’ concerns to those of Sol Linowitz today:

In too many of our law firms, the computer has become the

managing partner and we are ruled by bourly rates, time-

sheets and electronic devices. We have seen an increase in
technological expertise with a corresponding diminution of

the human side of law practice. We are making more and

achieving less, and in the process, [ am afraid, we have lost a

great deal of what we were meant to be 2 -

The point is not that these concerns were or are legitimate, but that
they have endured throughout the 20th century. The Stanley Cormnmis-
sion Report, In the Spirit of Public Service, addresses this phenom-
ena when it states, “Perhaps the golden age of professionalism has
always been a few years before the time that the living can remember.
Legend tends to seem clearer than reality, ™

As to the relationship between professionalism and commercialism,

Justice Blackmun, for the Supreme Court in the Bates decision, may
have summarized it best:

But we find the postulated connection between advertising

- and the erosion of true professionalism to be severely strained.

Atits core, the argument presumes that attorneys must conceal

from themselves and from their clients the real-life fact that

lawyers earn their livelihood at the bar, We suspect that few

attorneys engage in such self-deception. And rare is the client,
moreaver, even one of modest means, who enlists the aid of an
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attorney with the expectation that his services will be rendered
f charge ™
Aféggr%iril; tg the ABA Blueprint for Improving the Civil
ustice Syste .
et 'Iherj;, is a?ridely shared belief that there has been a substantal
decline in adherence to the traditions of the bar and of
appropriate relaionships and civility which shm}ld 'at‘tend the
practice of law among and between lawyers, the judiciary and
clients. This decline is often characterized as a lack. of
professionalism. Professionalism lies not so much in following
certain rules as in the development of person.'ftl attitudes zf.nd a
manner of deportment that leads to a.ppropnaleﬂprofessmnal

- relationships and courtesy in manner and dee.:d. .

X professionalism is construed as a L:los'talg:c. notion of an EI‘&E‘
pé.rh_a.ps a fictitious one devoid of commercialism thhu} ?he practice o
law, it falls short as a valid objection to law.'yer F.:!.d'\f.erhsmg. If, on thde
other hand, it is advanced as a notion fa.vgn.ng civility, good taste an
improved decorum within a long-commercialized profession, then, those _
issues must be considered by the bar. Doing so would.su.ggest a focus on
specific advertising rather than the issues of commerdalism and compe-
tition as a whole.

E. THE RoOLE oF ADVERTISING IN ACCESS TO LEGAL SERVICES

. Many who provided information to the Comn.ﬂsfsior'l expressed
their con};ems abpout the role of advertising in ?.he dechmn.grn'nage of the
legal profession. Some cited, as anecdotal ew.d_ence, social encounters
with friends and acquaintances who are critical of_ the most overt
advertising endeavors, primarily television commerdials. ThesF opin-
ions are substantiated by some empirical evidence demonstrating that
many, if not a majority of consumers, whlen asked, express negative
attitudes toward lawyer advertising. Desp{te the conflicting ewdfzr:xce
and ambiguous research, these critical views of Iawer 'adv‘::rhtésmg
might provide compelling guidance for policies on this subject if there

- eting interests,

W?I?I;: EBD;-'E hm%ever, is also dedicated to improving access to legal
services. The role of advertising to meet that goal must be given very
serious consideration. Many of those who .appea:ed at the hea.-rmgs
discussed a crisis in the delivery of legal services to the low mq middle
income populations. There is a lack of resources and mechanisms for
people to first determine whether or not they have a problem. t.hatalcf'm
be solved or helped if they are represented by a lawyer. Additionally,
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they need to know hdw to find a lawyer who is capable and willing to
represent them when they have identified their legal need,

The commitment by the bar to the delivery of legal services is well
reflected by Judge Learned Hand, who said that for a democracy to be
preserved, there must be one commandment: “Thou shalt not ration
justice.” In its Blueprint for Improving the Civil Justice System, the
ABA’s Working Group on Civil Justice Proposals stated, “Any proposal
to improve the civil justice system should address frst and foremost the
need to provide access to the justice system for all Americans, s

As discussed above, the communication of the availability of legal
services includes advertising by firms serving corporations, which aims
to identify the firm’s image and create better recognition, But the access
issue is most applicable to the delivery of personal legal services to thase
of limited incomes,

The unmet legal needs of the poor and middle class have been the
subject of discussion and concern for more than 60 years. In the depth
of the Depression, Karl Lewellyn proposed a plan to bring legal
services to an estimated 80 percent of the public who he believed could
not otherwise obtain legal representation, His plan was the genesis of
neighborhood legal clinics.™ At the same time, the Association of
American Law Schools initiated a formal study of the use of lawyers
services by the public, A variety of legal needs assessments since have
uniformly illustrated unacceptable levels of unmet legal needs concen-
trated in lower and middle-income populations.*

When, in the Bates decision, Justice Blackmun cited a 1972 ABA
report that concluded the middle 70 percent of the American popula-
tion is not being adequately reached or served by the legal profession,
he poignantly noted that even though litigation may increase as a result
of advertising, “we cannot accept the notion that it is always better for a
person to suffer a wrong silently than to redress it by legal action,™*

Clearly an increasing number of people are using impersonal meth-
ods of finding lawyers, including advertising, lawyer referral and pre-
paid legal services, rather than personal referrals from friends, acquain-
tances and work colleagues. There are indications that thase finding
lawyers in these impersonal ways now are mostly minority and low-
income population who had difficulty finding 2 lawyer at all 20 years

ago. .
The 1977 American Bar Foundation-sponsored study The Legal
Needs of the Public: The Final Report of & Natonal Survey,
provides a benchmark for identifying the ways in which people found
lawyers to meet their legal needs. Table VII lustrates the methods of
selection employed by people shortly before the Bates decision &
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TABLE VII
Distribution of Lawyer Users by the Way Lawyer
for Most Recent Case Was Selected

First Later
METHOD OF SELEGTION S!ela:c'yﬁa;n S:g;;n
Used lawyer previously 1% 2%
- | Knew lawyer parsonally in other context 33 31
Recommended by someena other than prior attomey 52 53
Heard of lawyar but not through recommendation or referral 8 3
. 9 1

Other way

Table VII-A illustrates that far fewer ethnic minorities knew a

' i i i dy. Minorities were
' than did whites at the time of that study.
: L?gte;ntiafll; more likely to use the recommendation of someone else.®

TABLE VIII-A
Method of Selecting Lawyer by Race

: \ Blacks/
| METHCD Whitas Latinos
. 39 2%

" | Referred by prior lawyer ) A
| i i 2 1

" | Used lawyar previcusly on business

3 12

" | Knaw lawyer in othar context

| Recommended by somsone other than prior lawyer 4B 71
Heard of laywar but not through recomriendation er refemal 5 4

| 9 10

Cther way

- Similarly, but to a less extent, lower income people were less likely
to know of a lawyer and more likely to turn to someone else fo.r a
recommendation.® Those recommendations came from the following

‘sources®;
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TABLE VIII-B
Sources of Recommendations

Friend, neighbor, fellow worker, business aquaintance, etc, 38%
Relative , 23
Adversary or other party in transaction 6
Another lawyer 4
Realior 4
Employer 4
Bank or financial institution | 3
Insurance company or agent 2
Union 2
Yellow Pages of telephone directory 2
Lawyer referral service 0.1
Miscellaneocus 11

Since the Bates decision, impersonal methods of selecting a lawyer
have played an increasing role. These methods include lawyer referral
services, social service referrals, prepaid plans, and group legal services
in addition to advertising. A variety of state and national studies id entify
both how people selected their lawyer (when they actually engaged one)
and how they would select a lawyer (which includes those who had not
previously used the services of a lawyer, providing a better minority and
low income representation).

Sobleson reports in a 1988 survey of Georgia residents that 60
percent would ask a friend or relative for advice on which lawyer to
choose, while 13 percent would include advertising of any kind in
making that choice,®

Table IX shows the ways in which Nevada residents selected law-
yers as reported in a 1990 study.&
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TABLE IX

How Nevada Residents Found Lawyers, by percentage
Recommendation 51.1
Personal Acquaintance with Attomey 21.7
Yellow Pages 11.8
Other Sources of Referral 8.1
Local Bar Association Recommendations 2.8
Television Advertisement 1.6
Other Forms of Advertising 1.2
Don't Know 0.6

" Table X illustrates how people who had not retained a lawyer in the
past would find one, if they needed to do so.%

: TABLEX
* How Nevada Residents Would Select a Lawyer, by percentage

Recommendation from family/friend 54.4
Yellow Pages . 12.9
Local Bar Association Recommendations 8.4
Personal Aguaintance with Attorney B.8
Television Advertisement 2.5
Other Forms of Advertising c 5
Don't Know 6.6

r ional data demonstrate that those who have used legal
sémﬁii?ﬂﬁiiﬂy rely on personal recommendations, but less 50 than
in the past, with advertising, in particular the Yellow Pages, serving as
the most common method of impersonal referr-a.l.. .

© The 1994 Yellow Pages Publishers Assoaatmn-spopsoreq Wg;;?e
study identifies the sources for selecting a l:dwyer as depldefd in Table
X1, These open-ended responses show higher usage of advertising
methods compared to other impersonal methods.
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TABLE X1
Sources Used to Choose an Attorney o
Friend/relative recommended 44 9%,
Knew attomey personally 11 i
Yellow Pages 10 ¢
Waord-of-mouth 8 :
Personal referral (Unspecified) 5 B
Local/close to home 3 &
Own lawyer recommended 2 |
Company attorney/through work 2 T
Used before/personal experience 2
Professional recommendation 2 ;."
Through legal agency/service 2
Real estate agent 2 &
TV ad 2 5 ;
Repuration 2 j
All other sources 12 1.-
Don't know 5 E:
il;:fja }fmm the ABA's 1994 Crfmprehensive Legal Needs Study exam- " 5
ned ?I“:};I:Ij:x;ff{ ;noderate-mcome. people obtained legal represen- l
onstrates the dimension of the role played by i

advertising, especially the Yellow P : !
services to the poor,® ages, in the delivery of legal
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Table XII
Referral Source by Income Category

Referred by friend 32% 38 %
Already knew advocate 32 34
Found in Yellow Pages 18 11
Lawyer Referral Service 6 4

Ad in print/electronic media 3 less than 1
Other (hotling, direct solicitation, prepaid) 4 4

According to this research, more than one in every five low-income

E households use a form of lawyer advertising to find a lawyer, while
'~ nearly 12% of the moderate-income families do so.

Those who advertise personal legal services, especially personal
injury or other contingency-fee services, target low and moderate-

~ income populations. Those prospective clients in these demographic

categories are the least likely to know of other resources for finding a
lawyer, The tesults of the Comprehensive Legal Needs Study clearly
indicate advertising is a viable vehicle to enable low income families to
find legal representation. The importance of this finding cannot be

ignored as the organized bar continues to pursue its goal of improved

access to all persons regardless of their income. Policies must be sensi-
tive to this finding,
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Jr., titled How onca~proud legal profession triggered its dﬂclme,.September .
1994, In-person solicitation of mass disaster was the topic of a segment
on the television program 60 Minutes, which focused on Washmgitfm,
D.C. lawyer John Coale. Somewbat more fr'eque_ntly, lawyer advertising
is among the problems of the legal profession listed by commentamlxjé.
For example, 60 Minutes commentator Andy Rooney used the prolif-
‘eration of lawyer advertising as an example of the need f_or tort reform.,
00, Susan Schmidt, Vote '94: The Nation - For Indicted Member of
Congress, Clout Eeeps the Cash Coming, The ‘Washington Post, Novemn-

~ ber 6, 1994, at A33; Ray Gibson, Rostenkowski Campaign Funds are Being

: zes, Chi Tribune, December 9, 1992, at 10.
: U-Yﬂféiﬂ- %ﬁlﬁfﬁf}faﬁletﬁ, ?}ugoMilLfnn-Dollar Question: 0J."s Deferse Tab
Facing State’s Resources is a Costly Affair, USA Today, August 5, 11%9;1 at
10A. See alsoJohn L. Mitchréﬂ, Rodn;y Kﬁﬁéﬁ”ﬁiﬁu City: $4 Million,
: es, september 24, , .
ThEQISi’OSRﬁtllllg;l[:.:cfsi:nGl;nwf Legal Defense Furéd th’;& Bar Lobbyists’
e n Post, June 30, 1994, at Section A.
' Gﬁf‘i&i:vcasug-:ng,wmpm Z?J‘ge 6.8, at 185, whe:f:e it reports thart 66
‘percent of respondents had at least one professional contact t’h:;léh a;_
lawyer; Vox Popull, supranote 6.6 reports at 6'1 that “Nearly two- ' Sﬂ;?
Americans surveyed have retained a lawyer in a legal matter during rt.:
past 10 years;” Sambaorn correspondence, dated June 30, 1994, repo :
‘that 70 percent of National Law Journal poll requldents had contacte .
an attorney for either personal or business reasons in the past ﬁye }('je?rs,
“and Wiese research indicating that 79 percent of resgondents livedin a
'household where 2 member had obtained legal services from an attor-
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ney, supranote 6.5 at 22,

94, Fgx Poll, California Lawyer, June, 1893, p. 108.

5. PB4 Survey on Lawyer Advertising, Pennsylvania Bar Association
Task Force on Lawyer Advertising, 1992,

26. Supranote 5.14.

97. Fox Poll, California Lawyer, April 1992, p. 112.

28. Supranote 6.24,

29. Supra note 5.14.

30. There are also indications that lawyers are apathetic toward
lawyer advertising. For example, the State Bar of Texas had difficulty in
getting more than half of the state’s lawyers to vote on regulations
governing lawyer advertising. An ABA Journal article that appeared in
February 1994, entitled Jmage Problem, resulted in three letters to the
editor (all of which were from lawyers and disputed assertions that
advertising contributes to lowered public image). The efforts to obtain
input for this report, undertaken by the Commission on Advertising
and detailed in Chapter I, did not result in comments from a large
number of lawyers.

31, Supranote 6.11.

32. Supranote 6.5.
33. Carl Nielsor, executive direction of the Jowa State Bar Associa-

tion, testified that the research organization of Frank N. Magid Associ-
ates had been employed to undertake the bar’s research on lawyer
advertising and that they were selected because they had been used by
the bar to carry out research that demonstrated the need for merit
selection for the judiciary.

34. Attitudes and Opinions Toward Advertising for Law Firms, Frank N,
Magid Associates, March 1983,

35. Supranote 5.26.
36. Jd. at 240-241. The study contrasts the opinions of the public

with those of law students on this issue, showing that those of law
students, like lawyers generally, are more parochial on these issues.

37. Autitudes & Opinions of Florida Adults Toward Direct Mail Advertising
by Attorneys, Frank N. Magid Associates, Dec. 1987,

38. Testimony provided by David Allen, alawyer who advertises on
television, indicated that data reported in the Report of Findings, Nevada

ers’ Advertising Survey, undertaken by Litigation Technologies, Feb-

ruary 1990, was inconsistent with the representation made about that
data.
30. Roy Sobelson, The Ethics of Advertising by Georgia Lawryers: Survey
and Analysis, 6 Georgia St. Univ. L. Rev, 23, Fall 1989,

40. Legal Services Advertising: A Comparison of Attorney and Censumer
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THE ROLE OF LAWYER ADVERTISING WITHIN THE GCOALS OF THE ARA

Attitudes, by Dr. i i
141‘ i y Dr. Bob Cutler, Dr. Raj Javalgi and Kurt Schimmel,

42, Report on the Surve
y on the Image of La
tising, Coromission on Advertisi . WYers in Adver-.
1990, at 53-54. fAdvertising, American Bar Assodiation, January

43. All levels of significance are at .05
44. The images where res wh
pondents who saw low-styl i
ﬁﬂfo;md lawyers from the firms that advertised totﬁs ::t?ém sEi:rm'EI!JiS
cantly lower tha.g lawyers in general are professional, knowled Thle,
intelligent, effective and helpful, ecgeable
45. The research identified here has n
Tesear ' ot otherwise been i
Ttt};e Comrmss'aon 1 preparing a report on its findings and eilé];hShEd'
others to replicate its methodology to assess public images j umﬂfes
{Ensdlctlons. It. should be noted the findings are sornewlz:llg.t sitL;iloar ;31‘
th:si er;}:‘ggfdelsn mtﬁﬁs gc::temﬁamry Strfiarproject, suprranote 5,26 wherg
no nexus between public attitudes |
llja::‘yvt;rs a1t1hd 'Lhose.tc.)wa.rd the court. If the public makes a diﬁ'eiserfggﬁa;g
bet er;l e opinions of lawyers (or their opinions of lawyers wh
e) and their opinions of the courts, then they may have g

- lowered opinion of lawyers yet maintain a high opinion of the justice

systern. This blunts the ability of a state to advance a state interest

- Justifying regulation of truthful, non-deceptive information because of

the possibility the communication will reduce respect for the courts and

 the system of justice.

46. Supranote 6.37 at 31.
47. Supranote 6.38,

48, S. Moore Myers, Attornzy Adoertising: The Effect on Juror Perceptions-

" and Verdicts ‘Department of Communicati
| A unication Studies, Universi
- vada, Las Vegas, May 1988, Se¢ alin S. Myers, A, Padderﬂtl:lv:nmc;tﬁ OFfeI:Y;:

" A Survey of Jurors’ Antitudes T I}
e L Bt i oward Attorney Advertising, Inter Alin, July

49. Sandra Goldsmith, Hotline Halts Ambulance-Chasers in Texas

- ABA Student Lawyer, F ebruary 1994, Vol. 22, No, 6, p.8. Update

information gathered in phone interview with Mr. Saadi Ferris, Texas

- State Bar on November 14, 1594,

50. The Commission heard tesimony from the chair of the Utah

State Bar Association’s Commi

ttee on Lawyer Advertising St
DKauﬁnr ” le:.Snt. Mr. Kau.ﬁnl an presented extensive concerns about t%e alf;ii;'l
: one lawyer who advertises on television to properly handie

his caseload. Extensive effo ere bein
’ s w
alleged abuses caused by the lawye: being made by the bar to curb

51. ABA Commissi i i
mmussion on Professionalism, %, . , In the Spirit of

ind
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Public Service.” A Blueprint for the Rekindling of Lawyer Profes-
slonalism. American Bar Association, 1986, p- 55.

52. Sol Linowitz, Legal Profession Has Lost Its Human Touch, The
National Law Journal, May 9, 1994,

53. Supranote 6.51 at p. 55. See also Cramton, supra note 3.17 at 6035,
“Laments by bar leaders and prominent lawyers over the ‘commercial-
ism’ of the bar and ‘declining professionalista’ have been staples of
professional discourse throughout the 20th century.”

54. Bates 433 U.S, 350 at 368.

95, ABA Working Group on Civil Justice, Blueprint for Improving
the Civil Justice System, American Bar Association, 1992, p. 12,
56. 12 at Executive Summary p. iv.
57, See Auerbach, supranote 3.1 7, at 205-209.
58. Curran, supra note 6.9, at 2.
59. Bates, 433 U.S. 350 at 376.
60. Supranote 6.9, at 201.
61. Jd at 220,

62. Jd. at 221. Twenty-three percent of those in the lowest income
quintile knew a lawyer personally in another context, compared to 41
percent of those in the highest quintile,

63. Id. at 203.

64, Supranote 6.39 at 71,

65. Supra note 6.38.
66, Jd.

67. See Wiese supra note 6.5 at Figure 6, p.27,

68. ABA Consortium on Legal Services and the Public, Findings of

‘the Comprehensive Legal Needs Study, American Bar Association,
1994, p.28,
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Chapter V.

Tee RoOLE oé REGULATION IN A
‘FrREE MARKET PLACE

EA THE STRUCTURE AND ROLE oF THE MODEL RULES

rofession has the responsibility to self-regulate, This is
?donzhai lte}:xgealstg.te level, primarily through' rule-s of the state suprgme
‘courts. The communication of legal services is part of the con ugt
_addressed in state codes or rules govermnglegall E‘.tbl.(‘s.. ‘When, in 190 %
“Yhe American Bar Association promulgated its original Canons 0
- Professional Fthics, it included the first prohibition o'f lawyer advertis-
ing, The Association encouraged the states to adc_JPt its Canons, Most
states did so quickly. Consequently, lawyer advertising, except for very
' narrow provisions, was soon banned on a state-by-state basis. The bans
lasted, with a few exceptions, until 1977, when the U.S. Supre.m..e Cou;t
- decision in Bates o, Arizona, found the regulatory bans unconstitution
" under the First Amendment doctrine of commerdial free spzss .
- Perhaps because ofits historic role over the past 85 yeary, regulation
. has been viewed as the principal, if not the only, mechanism to ess
| ut lawyer advertising, - : : ‘
' mn%;ndsezb ﬂ?e AB‘;LYMO del Code of Professional Responsibility in
effect at the time of the Bates decision, the right .Of a lawyer to comun;i
' cate services was limited to the use of “professional cards, Professml?
announcement cards, office signs, letterheads, telephon-e d.u'ecto-ry st-
ings, law lists, legal directory listings or similar prof;ssmqa] notices t}tj:)r
' devi,ces.”‘ The use of these devéc;sm\}rafi f;:.rther prescribed, including the
5 i that they be in a dignified form.
: 7-‘351“1131';\1?‘1??;151 expres);ly prohibited other communications activities:
| (A) A lawyer shall not prepare, canse to be prepa:.ed, 'use,th or
participate in the use of, any form of public communication that
contains professionally self-laudatory statements calgtflat.ed to ali;h'a.ct
lay clients; as used herein, “public commumcattqn_s mdu‘des, ut is
not limited to, communication byéneal.{ns of television, radio, motion
i wspaper, magazine or book, '
Fﬁimz:,l::ryeg ?ija]] not publicize himself, his partner, or associate as
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