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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF LOUISIANA

PUBLIC CITIZEN, INC.,et al,

Plaintiffs, Civil Action No. 08-4451
v SEC. F (JUDGE FELDMAN)
LOUISIANA ATTORNEY DISCIPLINARY MAG. 2 (MAG. JUDGE WILKINSON)
BOARD, et al,

Defendants.

PLAINTIFFS’ COMBINED OPPOSITION TO DEFENDANTS’
MOTION TO DISMISS AND MO TION FOR SUMMARY JUDGMENT

Defendants have produced no evidence that the advertising amendments enacted by the
Louisiana Supreme Court, wih prohibit a variety of cmmon advertising techniques,
accomplish any legitimate state purpose. Instélagly argue that plaintiffs lack standing to
challenge the rules. As explained below, however, plaintiffs will faceonlyt a restriction of
their fundamental First Amendment rights, but sevaconomic hardship if the rules are allowed
to go into effect. For these reasons, plaintiffs have standing to challenge the rules, and the Court

should deny defendants’ motion to dissrand motion for summary judgment.
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ARGUMENT

This Court Has Jurisdiction to Decidethe Claims of Plainiff Lawyers and Law
Firms.

The requirements of standing and ripeness apeaspects of Article IlI's limit of federal
jurisdiction to “cases” and “controversiesSée United Transp. Union v. Fost@05 F.3d 851,
857 (5th Cir. 2000). Both are intended to ensuredhsés in the federal courts are “presented in
an adversary context and in a form histohicaliewed as capable of resolution through the
judicial process.”’Lamonica, J. v. L. E., Inc. J674 F.2d 359, 364 (5tiCir. 1982). The
requirement that a case be justiciable is apontant one, but equally portant is the contrary
principle that, when a case presents an actuatm@mrsy between the parties, it is the duty of the
federal courts to enforce federal law. In sucéses, the federal casirhave a “virtually
unflagging obligation” to earcise their jurisdictionDeakins v. Monagham84 U.S. 193, 203
(1988). This is especially true in a case inuajvan injury to FirsAmendment rights. Although
a plaintiff must still show justiciability in suatases, the requirements are “most loosely applied

. . where First Amendment rights are involvedcduse of the fear théitee speech will be
chilled even before the law,gelation, or policy is enforcedPittman v. Cole267 F.3d 1269,
1283 (11th Cir. 2001).

A. The Lawyer and Law Firm Plaintiffs Have Standing to Challenge the Rules.

To demonstrate standing, a plaintiff must makibree-part showing1) that the plaintiff
has suffered, or imminently will suffer, an injuny-fact; (2) the injury idairly traceable to the
defendant’s conduct; and (3) a favorahldgment is likely to redress the injung. at 819-20.
Plaintiffs easily meet these requirements here. As the Supreme Court wratgam v.

Defenders of Wildlifewhen a plaintiff is directly subject to the challenged government action,



“there is ordinarily little question that the action or inaction has caused him injury, and that a
judgment preventing or requiring the actiorl wedress it.” 504 U.S. 555, 561-62 (1992).

1. Plaintiffs Have Shown That They Are Injured by the Challenged
Rules.

The first element of the stamdj inquiry requires thelaintiffs to show that they have
“sustained or [are] immediately idanger of sustaining some diraojury as the result of the
challenged official conduct.ld. at 583. The injury need not barge; “an identifiable trifle”
justifies review by a courAssoc. of Cmty. Orgs.rf&eform Now v. Fowlerl78 F.3d 350, 358
(5th Cir. 1999). Even minor and temporairyfringements of First Amendment freedoms
constitute an injury dticient to give riseto federal jurisdictionCroft v. Governor of Tex562
F.3d 735, 745 (5th Cir. 2009).

The gist of defendants’ argunteis that plaintiffs lack sinding because they have not
shown that they will definitelype prosecuted if they violatbe challenged advertising rules.
Defendants’ argument misconstrues the natureplaintiffs’ injury. Regardless of whether
defendants intend to enforce the rule—and thermiseason to believe they do not—plaintiffs
will be forced to stop running their advertiserseand to design new ones in order to comply
with the rules. This injury isdne of self-censorshig; harm that can be résd even without an
actual prosecution.Virginia v. Am. Booksellers Ass’d84 U.S. 383, 392 (19883ge Houston
Chronicle Pub. Co. v. League Gi#¥88 F.3d 613, 618 (5th Cir. 200{Holding that a chilling
effect is enough to give rise ojury for standing purposes). Plaffg are not required to violate
the rules and put themselves at risk of enforcérbefore challenging theules’ restrictions on

their speechSee Houston Chronicle Pub. Cd88 F.3d at 619 (holdingdh*“a plairtiff stating

! Each element of the test “must be supported. with the manner and degree of evidence
required at the successive stages of the litigatibnjan, 504 U.S. at 561. In the context of summary
judgment, “the plaintiff must set forth by affidawait other evidence specific facts . . . which for purposes
of the summary judgment motion will be taken to be trigk.”

-3-



that he intends to engage in a specific coofseonduct arguably affected with a constitutional
interest . . . does not have to expose himsathforcement to be able to challenge the I&w”).

The precise argument raised by defendante keas rejected by the Fifth Circuit in
International Society for Krishn&onsciousness of Atlanta v. Eavé81 F.2d 809 (5th Cir.
1979). There, plaintiffs sued rfodeclaratory and injunctive Iref against a restriction on
fundraising at aity-owned airportld. As here, the defendants lavesargued that the federal
courts lacked jurisdiction because there wagvidence that airport gutrities had specifically
threatened to enforce the ordinanicke.at 821. The court disagreed, noting that plaintiffs need
only show a “credible threat of enforcement”—i.& “probability that the challenged provisions
... will be enforced against the [plaintiffs] if they violate id! Because plaintiffs alleged that
they wished to engage in practices that apzk#o be prohibited by regulation, the court held
that they had standing thallenge the regulatiotd.>

“[W]hen dealing with ... statutethat facially restrict expssive activity by the class to
which the plaintiff belongs, courts will assume adible threat of prosetion in the absence of

compelling contrary evidenceRangra v. Brown566 F.3d 515, 519 (5th Cir. 2009). Here, there

2 See also Al-Amin v. Smjts11 F.3d 1317, 1334 (11th CR008) (holding that a “chill” on
speech constitutes a First Amendment injud/)ison v. State Bar of Georgid32 F.3d 1422 (11th Cir.
1988) (holding that plaintiffs have standing whereytvould be “chilled from exercising [their] right to
free expression or forgo[] expression imer to avoid enforcement consequenceN’}. Right to Life v.
Gardner, 99 F.3d 8, 13 (1st Cir. 1996) (same).

3Inan analogous context, plaintiffs in enviroemtal cases also generally proceed on the basis of
affidavits alleging future injuries. IRriends of the Earth, Inc. W.aidlaw Environmental Service$or
example, plaintiff environmental groups challengedater-treatment plast’pollution emissions under
the Clean Water Act. 528 U.S. 167 (2000). The plaintiésnonstrated this injury with affidavits of
members who used the affected areas for sportgeamdation and who stated that they would be less
likely to continue using those areas if the challenged pollution were to coniithie. 181-83. The
Supreme Court held this showing sufficient to derras standing, rejecting the defendants’ contention
that “demonstrated proof of hartm the environment” was necessaly. at 181. The courts ihaidlaw
and other cases have held that “environmental plairgdfésquately allege injury in fact when they aver
that they use the affected area and are persons famlie aesthetic and recreational values of the area
will be lessened by the challenged activithd” at 183. As in professional speech cases, it is the effect on
the plaintiff's own activities tat gives rise to the injury.
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is no reason to believe the challengatés will not be enforced. As iBaves the rules were
“enacted only months ago,” and thus the count gafely “assume that [enforcement authorities]
will not disregard such a recent expression effttouisiana Supreme Cadig] will.” 601 F.2d at
821. Indeed, the state has never contended thatstriuieéntend to enforce the rules or that it
does not intend to enforce them against plaint@is.the contrary, the state has responded to this
constitutional challenge by arguing that the sudee both constitutional and regulate activity that
is “inherently misleading.” The ate would have no reason to addp challenged rules, or to
defend their constitutionality, it did not intend toenforce them, and there is no reason to
believe the state will disregard activity that igaeds to be inherently misleading to consurfiers.
As the Fifth Circuit noted ifcaves “[tlhe Supreme Court has been most willing to allow
anticipatory claims by plaintiffs” in challengeée commercial speech regulations because, in
such cases, the plaintiffs’ interest in greiog a profession ensures “that a constitutional
challenge grows out of a genuine dispute and isaraaintrivance prompted solely by a desire to
enforce constitutional rights.td. at 819. In such cases, “any probability of enforcement,
however small, may deter everganuinely interested plaintiff.ld. SinceEaves a long line of
cases has upheld anticipatory challenges to commercedclpregulations without any
indication that a state officidlad specifically prohibited the plaintiffs’ speech. For example, in
Edenfield v. Fanethe Supreme Court held unconstitutioRborida’s restrictions on solicitation
by accountants. 507 U.S. 761 (1993). The plaimi@ftl not engaged in the prohibited forms of
commercial speech but alleged that “but for the prohibition” he would have dolik ab764.

Similarly, in Speaks v. Krusea chiropractor brought a Firstmendment challenge against a

* The Bar'sHandbook on Lawyer Advertising and Solicitatimakes clear that the rules are to be
literally and rigorously applied even in cases wheedhallenged advertisemestnot misleading. The
handbook specifies, for example, that it would be deceptive to run an advertisement stating “Injured?
Then You Need an Attorney!” becsal “a lawyer MAY be needed at some point but is not absolutely
necessary if one is injured.” Handbook at 40.
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Louisiana statute precluding telephone soliotatof car-accident etims. 445 F.3d 396, 399
(5th Cir. 2006). The plaintiff practiced in Texas lalieged an intent to relocate his practice to
Louisiana, where he intended émploy telemarketers to solicit people recently injured in car
accidents.ld. Although there had been no specific threat of enforcement, the court held it
sufficient that the plaintiff “formally alleges antémt to relocate[,] . . . has developed a business
plan and expressed an unchallenged intent to follow it if he succeeds in thidd:aBecause a
plaintiff in such cases can shawgenuine interest in disobeyingethtatute, “the probability of
enforcement is irrelevant to the existenfan Article Il case or controversy.ld.”

There is no question that plaifg here are directly affeetl by the advertising rules and
have a genuine interest in disobeying them. Bftarhave advertised their services on television
and in other forms of media for many years degend on advertising Bustain their practices.
Bart Decl. (Exh. 1), 11 2-5; €& Decl. (Exh. 2), 11 2-3. Plaintiffave specifically alleged and
stated in their declarations that they areremtly running advertisements containing specific
elements that violate the amended rules, and #sat result of the rules, they are forced to
produce new advertisements at significant expémsewill be less effective than their original
advertisements. Bart Decl. fL2: Gee Decl. 11 4-9. Indeed, the challengeels would restrict
“[a]ll, or nearly all” of Bart’s current advertisements. Barte€. { 4. As Bart’s declaration
explains, almost all modern advertisements @ionelements such as scenes, actors playing
customers, and slogans that imply success or effectivdde§sl1. It would thus be difficult or

impossible to develop any praf@onal-looking advertising withowiolating at least one of the

® Defendants cit€audererand Peelas examples of cases where the Supreme Court decided a
commercial speech issue on direct appeal fronate stupreme court. Numerous other cases, however,
have begun as anticipatory challenges to commercegcsprestrictions where the state had not yet
enforced, or threatened to enforce ritkes against particular plaintiffSee, e.g.Thompson v. W. States
Med. Ctr, 535 U.S. 357 (200244 Liquormart, Inc. v. Rhode Islan817 U.S. 484 (1996Fla. Bar v.

Went For It 515 U.S. 618 (1995)Jnited States v. Edge Broadcasting (09 U.S. 418 (1993Byrum
v. Landreth 566 F.3d 442 (5th Cir. 2009)jIstate Ins. Co. v. Abbot95 F.3d 151 (5th Cir. 2007).
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amended ruledd. Similarly, Gee’s declaration establishes that the challenged rules will force
him to design an entirely new advertising cargpaat significant expense and that, as a result,
the firm will suffer a loss of name recognitiondawill be forced to design relatively bland and
ineffective ads that will be $&s effective at attréiag potential clients. Gee Decl. 9. Both
plaintiffs have stated that they would conie running ads containing elements prohibited by the
rules if they were allowed to dsm. Bart Decl. I 12; Gee Decl. | 10.

If anything, plaintiffs’ allegations herare more concrete than thoseSippeaksWhereas,
in Speaks the plaintiff had not even yet relocated ttee state, plaintiffs here are already
advertising in Louisiana and already engaging in the prohib&dhgprtising techniques. Thus,
rather than alleging a hypothetical future impact,nitis allege that the rules will force them to
change their current behavior. For the sag@son, this case bears no resemblanétateell v.
Florida Bar, on which defendants relf{Case No. 3:08-cv-15-J-3&M (M.D. Fla. Mar. 31,
2009). The district court itdarrell held that plaintiffs lacked standing because they had not
explained what ads they wished to run ie flature or how those “hypothetical” ads would
violate the challenged rulekl. In contrast, plaintiffs’ claims hre involve advertisements that
they are currently running and wish to continue running in the future. There is nothing

“hypothetical” about these ads.

® The decision irHarrell, which is currently on appeal indlEleventh Circuit, is in any case
inconsistent with Fifth Circuit precedent, includiAgistate Ins. Co. v. Abbotd95 F.3d 151. IilIstate
defendants argued that, even if plaintiffs hadhditag to challenge advertising rules as applied to a
specific advertisement, the court should not declare the provisions facially indakd.168. The Fifth
Circuit disagreed, noting that it was not merely thalleimged law’s effect on a gi&cular advertisement,
but its blanket prohibition of an entire category of advertisiagjwas unconstitutionald. Under the rule
urged by defendants, however, a federal court couldedare a rule facially unconstitutional as long as
there was a potential for a futuess-applied challenge to the rule.
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a. References to Past Results

Plaintiffs “frequently run advertisements witbferences to past successes and results,
including past verdicts on behalf clients.” Statement of Undisited Facts { 29; Bart Decl | 7;
Gee Decl. 1 5. These advertisements are unambilguyanahibited by the rule against references
to past results. Indeed, defendaappear to concede that thesacpices are prohibited, citing to
a portion of the Bar’s advertising handbook thategias an example of a prohibited ad: “John
Smith . . . helped me recover $100,000.00 for my auto accident.” Handbook at 8. In another
example, the handbook specifies that it would violagerule to state “[O]ur firm has had many
past successes in handling cases similar to youseme instances recovering over $400,000 for
some of our clients.” Handbook at 46. These prodibstatements are indistinguishable from
numerous statements in plaintiffs’ ads, including the statement in Gee’s ads that he “has
recovered many millions of dollars for his clients.” Gee Decl. { 6.

b. Actors, Scenes, and Spokespeople

Plaintiffs also use advertrgy that includes portyal of clients by non-clients and generic
scenes that would be prohildtdy the amended rules, includiggneric accident and hospital
scenes. Bart Decl. 1 8; Gee Decl. | 7. Thelserisements are unambiguously restricted by the
face of the challenged rules. Moreover, tdvertising handbook specifically states that a
photograph of a wrecked car would violate the rleis not “a photo of aractual or authentic
car accident.” Handbook at 40. Alsastected is plaintiffs’ use o§pokespeople. Bart Decl. T 9;
Gee Decl. T 4, 8. Gee’s use of Robert Vaughhisnadvertisements, for example, would run

afoul of the rules. Gee Decl. { 4.



C. Promises of Results and Sloganthat Imply the Ability to
Achieve Results.

Plaintiffs have also shown how their adi@ements would violate the rules against
promises of results and slogans that imply amility to obtain resu#t. Although plaintiffs’
advertisements do not explicitly promise that thaty prevail in any given case, such an explicit
promise is not required to violate the ruleseBar’s advertising handbk, for example, states
that an advertisement impermissibly implies an gbib achieve results if it “[s]tates or implies
directly a positive result or pattern of positive results” or “[mJakes a comparison with another
lawyer, law firm or lawyers in general.” Hdibook at 9. The handbook eapis that the rule
would prohibit such slogans as “Better Than the Rest,” “The Premier Lawyers,” and “After
you've tried the rest, come to the bestdl. The handbook also provides that it would
impermissibly promise results for a lawyer sise the designation “The Golden Retriever,”
presumably because it “promises” that the laswill “retrieve” something on behalf of the
client, or “If you choose to hire this firm, ofee will be based upon a pentage othe total
recovery we obtain for you,” because thereyrha no “total recovery” in any given cage. at
42. None of these statements promise or ymal positive outcome in a particular case.
Nevertheless, they are all prbied by the rules because thsyggest that the lawyer will

provide a certain level of performanas compared with other lawyérs.

’ Florida has applied its identical rule agaimsbmises of results to prohibit similar ads,
including: “Don’t let an incident like this one ruyour life,” “Don’t allow the American dream to turn
into a nightmare,” and “Attorneys Righting Wrongs&lorida Bar, Relevant Decisions by the Standing
Committee on Advertising, Second Harrell Decl. Exh. Harrell v. Fla. Bar, No. 08-cv-015 (M.D. Fla.
Sept. 15, 2008) (No. 29, Attach. 1) (“Relevant Bams”) (Beck Decl. Exh. 26), at 21, 28, 36. Other
states have also read “Super Lawyerbeoprohibited under similar ruleSeeN.J. Ethics Op. 39 (“When
a potential client reads such advertising and conshdgrg a ‘super’ attorneyor the ‘best’ attorney, the
superlative designation induces the client to feel thatdlsults that can be achieved by this attorney are
likely to surpass those that can be agbikby a mere ‘ordinary’ attorney.”).
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The statements that the handbook specifielsetgrohibited are indistinguishable from
plaintiffs’ slogans, including Bag mottos “One Call, That's All"and “One Click, That's It,”
and Gee’s slogan “Tell them you mean businebsdeed, defendants’ fiesal to admit that
plaintiffs’ slogans run afoul of the rule is puzzling given that the only evidence the LSBA
Committee reviewed in consideritige rule is a survey in whiddil% of respondents stated that
plaintiffs’ slogans and other similar slogans ‘imise[d] that the lawyer will achieve a positive
result.” SeeSCI ResearchResearch FindinggPls.” Mot. for Summ. JExh. 37), at 14, 17. This
finding suggests that the LSBA @mittee, in addition to the general public, believes plaintiffs’
slogans violate the rules.

Bart has spent tens of thousands of dolthegeloping an advertising campaign centered
around his slogan and only after years of dgualent managed to obtain a high level of brand
recognition that has been successtubringing clients to the firmid. § 3. Prohibiting the slogan
would not only cost the firm thoasds of dollars, but it would als@use the firm to lose public
recognition and, thus, client businesd. § 5. It would take years and millions of dollars of
investment before Bart could reach the sadesel of recognition under a new advertising
campaignld. Similarly, Gee’s slogan has obtainatbstantial public remgynition and has been
successful at bringing clients to the firm. GeecD 1 4. Plaintiffs havelso identified other
portions of their advertising that would run afoul of both ruBest's ads include the statement
“I'll work hard to get you all the money you deserve” and “Super Lawyer.” Gee’s include “get
the benefits you deserve” and “yoeed an experienced maritirmgorney who can get the job
done.” Bart Decl. { 10Gee Decl. | 5. These slogans aredistinguishable from other slogans

that the state’s survey suggestaudorun afoul of the rule againpromises of results, including
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“Before you accept a quick check, check with,’hM®on’t get muscled around,” “Want big
results? Call us,” and “Where a fair settlement is no accideeséarch Findingat 14.

Tellingly, defendants never claim that plaintiffs’ aits notviolate the challenged rules.
Instead, they suggest that, before allowing pi&énto bring their First Amendment challenge,
the Court should require thetm obtain an advisory opinidnom the Bar, relying oifrelmeister
v. Office of Attorney Ethi¢s8856 F.2d 529 (3d Cir. 1988). In holding that an attorney could not
bring a pre-enforcement challengethe state’s advertising ruleSelmeisterheld that the case
was “distinguishable from Supreme Courections striking down attorney advertising
regulations” because all the deoiss before that time had been appealed through the state court
systems to the Supreme Coudt.at 537 n.10. Since then, however, the Supreme Court, the Fifth
Circuit, and other courts have decided numerantscipatory challenges to commercial speech
restrictions and He that refraining from engaging iprohibited speech ignough to create
standing.See supranote 4. In any case,ig not clear what would baccomplished by requiring
plaintiffs to obtain an advisory opinion givahat the rules specifically provide that such
advisory decisions are not binding on anybo8geRule 7.7(h); Handbook at 48 (“Advisory
opinions issued by the Committéerough LSBA Ethics Counsel omatters related to lawyer
advertising and solicitation are purely informatlvisory in nature andhall not be binding on
anyone, including the Office of Disciplinary Counsef.”).

Plaintiffs need not prove for a certaintyaththeir ads will beheld to violate the
challenged rules. As already explained, it is that enforcement itself, but the chilling effect

resulting from theisk of enforcement that gives rise standing in a First Amendment case like

8 Defendants also rely on a district court caBell v. Legal Advertising Comm998 F. Supp.
1231, 1236-37 (D.N.M. 1998), for the proposition thdtayer is required to exhaust state remedies
before bringing a First Amendment clieBtell, however, runs headlong into Supreme Court precedent
holding that a state may not condition access to féedetats under 28 U.S.G@. 1983 on exhaustion of a
state administrative procegzatsy v. Board of Regents of State of H&7 U.S. 496 (1982).
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this one. The “credible threat of enforcement” standard, as set foEavesand other cases,
establishes a “low thrésld,” requiring the plaintiff only tol®ow that the “probability that the
challenged provisions . . . will be enforced’nmre than “chimerical” or “imaginary.ld.; see
also Rangra566 F.3d at 519 (“The standard—encapsdlatethe phrase ‘credible threat of
prosecution’—is quite forgiving.”). As long aselte is “some reason [fof¢aring prosecution,”
this requirement is satisfieBaves 601 F.2d at 819. Plaintiffs easily satisfy the standard*here.
Finally, to the extent thatng uncertainty remains about ether plaintiffs’ ads violate
the rules, that uncertainty does not benefitedeéants. If defendantare unable to reach a
conclusion as to whether plaintiffs’ ads comply wiitle rules, there is no reason to believe that
lawyers like plaintiffs will be ale to reach a conclusion eithdirthe rules are not clear enough
to provide guidance tglaintiffs on whether their ads comgp plaintiffs have standing to
challenge the rule on grounds of vagueness. &h ¢hse, the lack of prior enforcement or a
specific threat against thegmtiff would be irrelevantCAMP Legal Defense Fund, Inc. v. City
of Atlantg 451 F.3d 1257 (11th Cir. 2006) (“[l]t ithe existence, not the imposition, of

standardless requirementatltauses [the] injury.”).

° See also MainStreet Org. of Realtors v. Calumet, @G85 F.3d 742, 744 (7th Cir.2007)
(“[Sltanding in the Article Ill sense does not require a certainty or even a very high probability that the
plaintiff is complaining about a real injury, suffered or threatenedt); for Individual Freedom v.
Carmouche 449 F.3d 655, 661 (5th Cir. 2006) (holding that the “nonspeculative risk that the [defendant]
would construe [plaintiffs’] ads” to violate a allenged law “constitutes sufficient injury to confer
standing to challenge the constitutionaldf/the [challenged law] on its faceallandale Prof'l Fire
Fighters Local 2238 v. City of Hallandal622 F.2d 756, 762, 764 n.1 (11th Cir. 1991) (“definitely and
seriously want[s] to pursue a specific course of action which they knewat [ishst arguably forbidden
by the pertinent law.”);Jacobs 50 F.3d 901, 903 n.8 (holding that plaintiffs had standing to challenge
lawyer advertising rules where they alleged thaythvanted to produce and use advertisements “which
are, or may be violative of the new rules”).
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2. Plaintiffs’ Allegations Satisfy the Remaining Requirements for
Standing.

In addition to showing an actual injury, a piif seeking to estdish standing must also
show that the injury was caused by the defendndtis redressable by the court. In many cases,
including this one, these last two elements of the test are closely related, because, if the
defendant is the cause of thaiptiff's injury, it is likely thata remedy granted against that
defendant will redress the injury. Here, for the sae@asons that plaintiffs have shown that they
are injured by the rules, theyvealso shown that the injury is traceable to the defendants’
implementation and enforcement of those ruled therefore that the injury is redressaldee
Allstate Ins. Cq.495 F.3d at 159-60 (holding in a comuwiat speech case that “causation and
redressability [were] easily satisfied” because the challenged law would impose penalties on the
plaintiff and a declaration of unconstitutionaltypuld allow the penalties to be avoided).

Defendants argue that causatand redressability ateo speculative, relying ohujan,

504 U.S. 555.Lujan involved a challenge by an environmental group to a regulation
promulgated under the Endangered Species léict. Although the Act required agencies to
consult with the Secretary of the Interior beféaking any action thahight affect endangered
species, the challenged regulation exexdpctions taken in foreign nationd. at 557-58. To
establish injury, a Defenders of Wildlife memliseibmitted an affidavit stating that she had gone
to Egypt six years earlier and @bpged the traditional habitat tfie endangered Nile crocodile.
Id. at 563. Though she had not seen the crocodidf,itshe alleged that she “intend[ed] to”
return to Egypt and “hope[d] tobserve the crocodile directlyldf. Based on this affidavit, the
group argued that the failure of an agency imgdlwith construction of the Aswan High Dam to
consult with the Secretary of the Interior abowt thocodile “increas[ed] ¢hrate of extinction of

endangered and threatened spetis thus risked depriving thmember of the opportunity to
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see the crocodile the next time she visitet.at 562-63. The Court rejected this basis for
standing, holding that the memlge“some day” intentions toeturn could not support a finding
of an “actual or imminent” injuryld. at 564.

The injury at issue ilhujan was the reduction in probabilithat a Defenders of Wildlife
member would see an endangereacodile in Egypt. Suclan injury is far more uncertain and
attenuated than plaintiffs’ claim that the chafjed rules prohibit them from continuing to run
their current advertisements, which are the D&si their livelihoods. Mreover, the injury in
Lujan (failure to see a crocodile)aumld happen, if at all, only in the uncertain future, while
plaintiffs’ injury (chilling effect on their speeglis occurring now. Finally, as the Court noted in
Lujan, the likelihood that one statutorily mandatexhference with the Depanent of Interior
would have any effect on the likelihood of sepia crocodile was remote. Plaintiffs’ injury,
however, would be remedied at the momentatheertising rules were declared unconstitutional
because they would no longer be subject to theictshs and could thus continue to run their
current adsLujan itself recognized that when a plaintif directly subjectto the challenged
government action, as plaintiffseasubject to the advertising rale“there is adinarily little
guestion that the action or inamt has caused him injury, andatha judgment preventing or
requiring the action will rdress it.” 504 U.S. at 561-62.

Defendants also argue that plaintiffs’ injuiyy not redressable because they have not
shown that their advertisements comply withest unchallenged advesing rules. Defendants
rely for this proposition oiK.H. Outdoor, L.L.C. v. Clay County, Floridd82 F.3d 1299 (11th
Cir. 2007). There, the Court held that an ashadpchallenge to a billboard regulation did not
involve a redressable injury because, evenrgetiside the challenged regulation, the specific

billboard at issue was too large to theplayed under the law. The plaintiff KiH. Outdoor
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however, challenged the regulation only as it waigliad to a specific billboard and not, as in
this case, in its entingt Evidence that, regardles$the court’s ruling, té billboard could not be
displayed therefore established that the inpwas not redressable. In other contexts, however,
the Supreme Court has made clear that an inpay be redressed by a favorable decision even
if hypothetical factors beyond the court’'sntml may ultimately frustrate reliefed. Election
Comm’n v. Akins524 U.S. 11, 25 (1998) (“If a reviewing court agrees that the agency
misinterpreted the law, it will set aside thgency’s action and remand the case-even though the
agency (like a new jury after a mistrial) might late the exercise of its lawful discretion, reach
the same result for a different reason™).

3. Plaintiffs’ Claims Are Ripe.

The question of ripeness asks “whether the claim is sufficiently mature, and the issue
sufficiently defined and concrete, to pérmffective decisionmaking by the courKbnikov v.
Orange County, Fla410 F.3d 1317, 1322 (11th Cir. 2005). The doctrine has both constitutional
and prudential dimensions. Constitutionallyipeness implements Article 1lI's case-or-
controversy requirement by demandihgt a plaintiff show that an injury either has occurred or
is imminent enough to create a gemaudispute between the parti€ge, e.g., Duke Power Co. v.
Carolina Envtl. Study Group, Inc438 U.S. 59, 81 (1978). In thisspect, ripeness overlaps with
standing’s requirement of arctual injury. The prudential cqgronents of the ripeness test set

forth an approach to determining whether quali intervention is gpropriate or should be

10 See also Utah v. Evans36 U.S. 452 (2002) (injury redressible where favorable decision
“would amount to a significant increase in the likelihdlodt the plaintiff would obtain relief that directly
addresses the injury sufferedyooden v. Bd. of Regents of Univ. Sys. of &7 F.3d 1262 (11th Cir.
2001); Desert Citizens Against Pollution v. Biss@®81 F.3d 1172, 1179 (9th Cir. 2000) (holding that
even if a court decision led to the same injury via a different exch#&nbe exchange in question was
unlawful it must be set aside: “What the parties derahat is up to themnd is not before us.”)Jacobs
v. Fla. Bar 50 F.3d 901 (11th Cir. 1995) (holding that,es plaintiffs challenged lawyer advertising
rules “in their entirety,” the court “would not benefit from . . . production of a nonmisleading
dramatization or testimonial”).
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postponed until events create a greater neededew. Two inquiries are relevant to this
guestion: “1) whether the issues are fit for judiclatision and 2) the hardship to the parties of
withholding court considerationKonikoy, 410 F.3d at 1322. In thisase, both factors strongly
support the Court’s jurisdiction.

a. Fitness

The “fitness” inquiry focuses on whether tipdaintiff's claims present legal issues
appropriate for judicial resdiwn without more factual devabment or whether the courts’
ability to review the amn would be enhanced by awaiting altdbnge to a spécc application.

Nat'l| Park Hospitality Ass'n v. Dep't of Interio38 U.S. 803, 812 (2003®Gardner v. Toilet
Goods Ass'n387 U.S. 167, 171 (1967). Cases are partiguldkely to be considered fit for
review in a facial challenge @ regulation, where the issug® purely legal and do not depend

on a particular applicatioof the rule. In such cases, the Supreme Court has consistently deemed
challenges presumptively fit for revie®ee Abbott Labs. v. Gardn&87 U.S. 136, 149 (1967);

see also Nat'l Mining Ass’n v. FowleB24 F.3d 752, 756-57 (D.C. Cir. 2003) (“[W]e ask first
whether the issue raised in tbetition for review presents a purely legal question, in which case

it is presumptively reviewable.”).

Plaintiffs’ challenge here is “purely legdbecause it raises only the question whether the
state can demonstrate thihe challenged tes are constitutional underethiest set forth by the
Supreme Court i€entral Hudson Gas & Electric Corp. v. Public Service Commisgién U.S.

557 (1980).Central Hudsorrequires the state to put forward the evidence on which it relied
when it enacted the challenged rules and does naireeanalysis of the effect of the rules on
any particular advertisement. It is thus paraciyl well suited for fa@l review. As the Fifth

Circuit noted inAllstate the Supreme Court has frequendigdressed facial challenges to
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restrictions on commercial speech under @amtral Hudsortest. 495 F.3d at 168 & n.63ee
also supranote 4.

Moreover, the parties have now completedtem discovery and have fully briefed and
argued the constitutionality of the challengel&suon cross-motions for summary judgment. In
the process, the state submitted the evidence on which it purported to rely in creating the rules
and made its argument that this evidence fficgent to support the fas’ constitutionality.
Requiring the process to be raped would burden both the rpas and the courts without
serving any purpose&see Payne Enters. v. United Stat®37 F.2d 486, 492 (D.C. Cir. 1988)
(holding that a case was ripdien “nothing would be gained by postponing its resolution”).

b. Hardship

The “hardship” inquiry seeks to identify circumstances that override the interests in
postponing review. The analysis examines aoly whether the platiff has shown injury
imminent enough to create a camecontroversy, but also wther postponing review would
itself create hardshipOhio Forestry Ass’'n v. Sierra Clulb23 U.S. 726, 733 (1998). The
Supreme Court has noted that a “major” circumstance where hardship will render a facial
challenge ripe is when “a substantive rule . . a @sactical matter requires the plaintiff to adjust
his conduct immediately.Eujan, 497 U.S. at 891. That is precisehe situation here. Plaintiffs
depend on advertising for their livelihoods, and ragahs restricting theiability to advertise
therefore have a “direcnd immediate” effect on #ir “day-to-day businessAbbot{ 387 U.S.
at 152. To comply with the rules, plaintiffsillwhave to discard their current advertising and
design new advertisements at gregpense. Bart Decl. {1 3-1Gge Decl. 11 3-9. Moreover, as
plaintiffs explain in their declations, complying with the challenged rules forces them to make
relatively bland, uninteresting adwsements that convey less information and make it more

difficult for them to recruit clientdd.
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The Supreme Court has also held that irggm a plaintiff “to proceed without knowing
whether [a regulatory scheme] valid would impose a palpabknd considerable hardship.”
Thomas v. Union Carbide Agr. Prods. C473 U.S. 568, 581 (1985). IfithCourt were to deny
jurisdiction here, plaintiffs woudl suffer “the continuing uncertainand expense” of complying
with the regulatory scheme even though they contend that the rules are unconstitigtional.
Moreover, because it is very expensive to dgveldvertising, especially television advertising,
plaintiffs will be forced to cut any content thewen arguably implicates the rules to avoid the
risk that the ads will be denieBart Decl. I 6. If this Court were to refuse to decide the First
Amendment issue here, plaintiffs could nekeow whether a particular advertisement were
permissible until they had already made this significant investment and paid the Bar’s filing fee.
They will thus continue to be forced intolfseensorship, limiting their advertisements in an
effort to maximize their chances for Bar approval.The end result of thiprocess would be to
force plaintiffs into litigating their First Amendment rights at their own expense, on a case-by-
case basis, spending enormous amounts of ynane time on each new advertisement that they
wish to air. Requiring plaintiffs to submit this process would nainly serve no purpose, it
would in itself add additional burdens their First Amendment expressioGf. Zwickler v.
Koota 389 U.S. 241, 252 (1967) (“[T]o force the plaintiff who has commenced a federal action
to suffer the delay of state court proceedings midgelf effect the impermissible chilling of the
very constitutional right he seeks to protect.”).

Finally, facial challenges to agency rule® grarticularly likelyto involve hardship
justifying review when refusal to hear the faaihlllenge would frustrate a plaintiff's ability to
bring a later as-applied challenge.such circumstances, “delayed review would cause hardship

to the plaintiffs” because they do not havenfde opportunity later to bring [their] legal
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challenge at a time when harm is more imminent and more cer@n”Faestry, 523 U.S. at

733, 734. Here, because plaintiffs can never kmdwen a complaint against their advertising

will be filed, there will notbe any warning before the disciplinary process has actually begun.
Once the process does begin, however, the Bar can argue that the federal courts should abstain in
favor of the ongoing state proce3%us, any holding that pldiffs may not bring a challenge

until discipline has been threatened means thet will lack standing to bring suit in federal

court until it is already too late. As a result, ptdia will be effectively left without access to the

federal district courts.

B. Public Citizen Has Standing to Defad the First Amendment Rights of Its
Members.

Defendants also argue that Public Citizen lastkeiding to challenge the rules. Plaintiffs,
however, allege sufficient facts to establish PuBlizen’s standing. Plairfts allege that Public
Citizen is a nonprofit pdlz interest organization with merats in Louisiana that includes as
part of its mission the protection of consumigthts and freedom of speech. Berwager Decl.
(Exh. 3), 1 2; Wolfman Decl. (Exh. 4), 11 2-3. Puldlitizen is particularly interested in the
availability of truthful legaladvertising because speech in that context not only encourages
beneficial competition in the marketplace for legal services, but can also educate consumers
about their rights, inform them when theyymnaave a claim, and enhance their access to the
legal system. Wolfman Decl. | Fhe state’s restrictions on laefy advertising injure Public
Citizen’s Louisiana members, who are conswsmar legal services, bgreventing them from
receiving information that thelgave an interest in receivintd. § 4. Given the state’s broad
restriction on common advertisingchniques, it is not only like] but inevitable, that Public

Citizen’s members will be deprived of advertising as a result of the rules.
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The Supreme Court’s recognition of First Angdment protection for commercial speech
was based primarily on the value such speech btmgensumers, and the Court has thus held
that consumers, and the groups that repretearh, have standing toontest restrictions on
commercial speech. IVirginia State Board of Pharmacy. Virginia Citizens Consumer
Council, Inc, the first Supreme Court case to recoguimeright to commercial free speech, the
plaintiffs were not pharmacists who had been el@iine right to adverts but consumer groups
representing their membersght to receive commeial drug advertisements. 425 U.S. 748, 754
n.10 (1976). The Court held the consumeougps had standing to oppose the advertising
restrictions, writing that, “[i]f there is a right tal@ertise, there is a recgmal right to receive the
advertising, and it may be ssted by these [plaintiffs].td. at 757. In recognition of this
principle, numerous courts have recognized Pubiizen’s standing to ligate on behalf of its
members, including in cases challangglawyer advertising regulatiofs.

Il. The Challenged Advertising Rules Are Unconstitutional.

On summary judgment, defendants have ltneden of proving that a restriction on
commercial speech is constitutionBlrum v. Landreth566 F.3d 442, 446 (5th Cir. 2009). To
meet this burden, they must show—with actual evidence—that the harms the state seeks to
address are real and that the @mogestraints will alleviate those harms to a substantial degree.
Edenfield 507 U.S. at 770-71. Here, the only jusafion for the rules argued by defendants is

the prevention of advertising they claimtie “inherently” or “potentially” misleadinf’

1 See schwartz v. We|d890 F. Supp. 565 (S.D. Miss. 199Bdlding that Public Citizen had
standing to contest restrictions on lawyer advertising rules on behalf of its Mississippi members);
Alexander v. CahiJINo. 07-117, 2007 WL 1202402 (N.D.N.Y., Af23, 2007) (holding that Public
Citizen had standing to challengeviger advertising rules in New York on behalf of its members there).

12 Notably, defendants do not argue that they have a legitimate interest in promoting the dignity
of the legal profession or the court system, ebenigh the Louisiana Supreme Court claimed this as the
interest motivating adoption of the rules.
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Although defendants claim to have “ample evidence” that the rules advance this claimed
interest, they never say what that evidemce Defendants rely exclusively on the LSBA
Committee’sReport and Recommendatiomghich asserts that the piblted advertising devices
are “inherently misleading.” What is conspicstyuabsent from the committee’s report is any
evidence that even a sindévyer in Louisiana has used tphmhibited techniques in a way that
is misleading, or that anyonsumers have ever been misled by these devices. The
unsubstantiated opinions of committee membemse no more evidentiary value than the
unsubstantiated opinion of the stdeenfield 507 U.S. at 770 (holdingdhthe state’s burden is
“not satisfied by mere spelation or conjecture”); ee Byrum 566 F.3d 442 (rejecting state’s
reliance on legislative reporind survey that included no ewdce in support of the state’s
burden). Reliance on the reporteispecially dubious given thatwas produced during litigation
and for the purpose of defending t@nstitutionality of the stateisled. Such a report holds no
more evidentiary value than the state’s bifef.

Indeed, as the Louisiana Supe@ourt has acknowledged, its tingerest in this case is
not to prohibit speech that iactually false or misleading, but to prohibit speech that is
“potentially misleading.” Press Releasepuisiana Supreme Court (June 4, 2009) (Mot. for
Summ. J. Exh. 36). This basis for speech restrictions has repeatedly been asserted by states and
repeatedly rejected by the Supreme Cdbee, e.g., Ibanez v. Fla. Depf Bus. & Prof’l Reg.

512 U.S. 136 (1994) (holding that courts “canritwive rote invocation of the words ‘potentially

misleading’ to supplant the [state’s] burden”). RMJ, for example, the Court struck down a

13 Defendants make no mention of the sureeywhich the LSBA Committee purported to rely,
presumably because large majorities of respondémagght that the restricted techniques were not
misleading. As plaintiffs explain in their memorandum in support of their motion for summary judgment,
and as further explained in the attached expert reaxhs. 5-7), the survegrovides no evidence in
support of the rules. Among many other flaws, the survey was not directed at the target audience for
attorney advertising and thus surveyed the wrong audience.
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restriction preventing a lawyerdim truthfully advertising thathe was a member of the United
States Supreme Court Bar. 455 U.S. 191 (198Rhough the Court noted that the statement
“could be misleading to the general public unfeanwith the requirements of admission to the
Bar of this Court,” it found “othing in the record to indicatthat the inclusion of this
information was misleading.ld. at 205-06. Similarly, the Supreme CourtReel v. Attorney
Registration and Disciplinary Commissitreld that the state violated the First Amendment by
disciplining a lawyer for stating on his letterhehdt the National Board of Trial Advocacy had
certified him as a civil trialspecialist. 496 U.S. 91 (1990). &hCourt rejected the state’s
“paternalistic assumption” that “the average consumer” would be confused or unable to
understand the value of the certificatitoh.at 105-06 & 106 n.13.

A. References to Past Results

In support of its prohibition on statements past results, defendants offer only
conclusory statements that such statemangs“inherently misleading.” Defendants offer no
evidence—or even a common-sense reason—why consumers would be misled by this
widespread advertising device. Rlgifs have pointed to numerous instances in which lawyers in
Louisiana, including defendants’ counsel and mersiof the disciplinarpoard, have advertised
past successes in their own cases in cistantes that are not even arguably misleadbeg
Bates v. State Bar of ArjA433 U.S. 350, 372 (1977) (rejectingthtate’s argument that lawyer
advertising is “inherently misleading” becaus@cis services are so inilualized with regard
to content and quality as to prevent informed comparison on the basis of an advertisement”).

Nor does the state offer any evidence in suppbits claim that‘it would be nearly
impossible to offer/provide enough facts and detéil adequately disclaim a past result of
success.” As plaintiffs e pointed out, other ates allow references to past successes when

accompanied by a disclaimer such as “past results do not indicate future success.” Defendants do
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not explain what other “facts and details” would neelle added to this disclaimer to achieve its
goals.See Central Hudsor#47 U.S. at 562 (“Even when advertising commatas only an
incomplete version of the relevant factse thirst Amendment presumes that some accurate
information is better than no information at all.”).

Lacking any serious attempt to tailor the rtdethe alleged harm, defendants argue that
the fit between its interest and the regulations “need not be perfect,” Baengl of Trustees v.
Fox, 492 U.S. 469 (1989). The staleeshave to show, however, that the rules’ “scope is in
proportion to the interest servedid that the rules are “narrowtigilored to achieve the desired
objective.” Id. at 480 (internal quotation marks omitte®joreover, the state must make this
showing with actual evidencél. Here, the state’s only effort &how that the rule is narrowly
tailored is to argue that lawyers can still communicdkesr kinds of factual information about
their services, such as “the number of years thaye practiced law.” It is not, however, a
justification for restrictions on gech that the restricted speaker will have other things to say.
The question is not whether the speaker is permitted to say other things, but whether the
government has achieved its goals in a narrow manner. The state has made no attempt to do so.

B. Actors, Scenes, and Spokespeople

Defendants concede that these advertigexhniques are “frequently used in many
advertising campaigns,” but point to no evidenad #ny consumer has ever been misled. Nor is
there any reason to believe that consumers dvbal misled by advertising devices they see on
television every daySee Peeld96 U.S. at 105 (warning that satshould not treat consumers of
legal services as “no more discriminatingntthe audience for children’s televisionDynagin
v. City of Oxford, Miss.718 F.2d 738 (5th Cir. 1983) (“Our palics to leave ito the public to

cope for themselves with Madison Avenue panache and hard sells.”).
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Rather than arguing any legitimate interestha rules, defendastargue only that the
rules impose a disclaimer rather than an outright prohibition on speech. However, the fact that
the rules merely burden speech rather than pitotght entirely does not excuse the state from
presenting evidence that the rules serve a fegig state purpose and are no more substantial
than necessary to serve that interest. “Evetigbaestrictions on commercial speech must be
supported by a showing of some identifiable harason v. Fla. Bar208 F.3d 952, 958 (11th
Cir. 2000). As plaintiffs have @kained, the burden here is staial. Time is valuable in
television advertising, and theg@rement of verbal disclaimessill make it very difficult or
impossible to run advertisements that are fifteeoonds or shorter. BaDecl. {1 9. Moreover,
the size and number of required disclaimerskend impossible to make effective print or
broadcast advertisements.

Defendants have presented no evidence #rat legitimate purpose justifies this
overwhelming burden on speech. At most, theriagin is a prophylactic rule designed to
protect against hypothetical cases of abustholigh broad prophylactic ridenay be easier to
administer than narrowly tailored ones, theestaay not broadly suppme truthful advertising
“merely to spare itself the troublof distinguishing such advertising from false or deceptive
advertising.” Zauderer 471 U.S. at 646. If the state enctars a misleading use of actors and
scenes, the state may prohibit it under its ralgainst false and mislead advertising but may
not ban all such ads on the ground that it might one day encountérabiemisleading.

Again without any evidence, defendants argihat “portrayals of judges can lead
consumers into believing that an advertising attorney has the power to influence court
proceedings in ways that are wholly unrealistithere is no reason to believe, however, that

consumers seeing a portrayal of a judge wouldlodecthat the advertising lawyer can or would
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exert an improper influence. The state hashmotight forward even argjle example of an ad
that is misleading in this wayor has it provided evidence thany consumer has ever been
confused by a depiction of a judge. Defendamisectly point out that rules governing judges
prohibit judges from appearing in advertisements thistfact only demonstrates that the rule is
vastly overbroad. Because the stabeady prohibits the appearance attual judges, the rule
could only apply to portrayal diictional judges. In such cases—such as the depiction of a
generic trial scene—there is no risk of combas Nor can there be any reason for prohibiting
depictions of juries. Given that juries arandamly selected in each case, no consumer could
believe that depiction of everr@al jury would suggest an influenty a lawyer in future cases.

C. Promises of Results and Slogans that Imply the Ability to Achieve Success.

As to the rule against promises of result§eddants argue only that “there is no way to
know definitively what the outcome of any givease will be.” Plaintiffs, however, have never
disputed the state’s authority to prohibit a lawfifem promising victory in a particular case.
Indeed, such a statement would be false and sulojgbhibition on thabasis alone. The state
has no interest in prohibiting general statementguafity that could be construed as promises of
results, such as plaintiffs’ @ans “One call, tha all,” and “Tell them you mean business.”
Defendants claim they are “unaware of any instawhere this Rule has been applied” in such
circumstances, but, as explained above, tBBA Committee’s own survey and handbook on
advertising suggest that tekwngans would be covered.

CONCLUSION

The Court should deny defendants’ motiomigmiss and motion for summary judgment.
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