
UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

IN RE: APPLE iPHONE 3G AND 3GS
“MMS” MARKETING AND SALES
PRACTICES LITIGATION

THIS DOCUMENT RELATES TO:

CASE NO. 09-2613 (D. MINN.)

IRVING,

Plaintiff,

v.

APPLE INC., et al.,

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

CIVIL ACTION

MDL NO: 2116

SECTION “J”

JUDGE BARBIER

MAGISTRATE JUDGE
WILKINSON

NOTICE OF MOTION AND MOTION OF AT&T MOBILITY LLC
TO DISMISS FIRST AMENDED AND SUPPLEMENTAL COMPLAINT

PLEASE TAKE NOTICE that on October 14, 2010, at 9:30 a.m., or as soon thereafter as

the matter may be heard, in the United States District Court, Eastern District of Louisiana,

located in New Orleans, Louisiana, before the Honorable Carl J. Barbier, defendant AT&T

Mobility LLC (“ATTM”) will move to dismiss plaintiff’s First Amended and Supplemental

Complaint pursuant to Federal Rule of Civil Procedure 9(b) for failure to plead with specificity

and Rule 12(b)(6) for failure to state a claim upon which relief can be granted.
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Among the grounds for ATTM’s motion is that the Federal Communications Act

(‘FCA”) expressly preempts plaintiff’s claims, which are all brought under state law. Plaintiff’s

claims are a challenge to the sufficiency of ATTM’s wireless network and the fairness of

ATTM’s rates for wireless service. The FCA reserves issues of network capacity and wireless

rates for federal regulation and control, and bars state law claims in these areas.

This motion is based upon the accompanying memorandum, the Declaration of Caroline

Mahone-Gonzalez, dated August 10, 2010, the declarations filed by ATTM in support of its

contemporaneously filed Motion to Compel Arbitration Pursuant to the Federal Arbitration Act,

the pleadings on file in this action, the prior Orders of this Court in this action, and upon such

other matters presented to the Court at the time of the hearing.

ATTM respectfully requests that the Court enter the attached [Proposed] Order granting

ATTM’s motion to dismiss.

Dated: August 10, 2010 /s/ Kathleen Taylor Sooy
Kathleen Taylor Sooy
Tracy A. Roman
CROWELL & MORING LLP
1001 Pennsylvania Avenue, N.W.
Washington, D.C. 20004
Telephone: (202) 624-2651
Facsimile: (202) 628-5116
Email: ksooy@crowell.com

troman@crowell.com

Gary J. Russo
JONES, WALKER, WAECHTER, POITEVENT,
CARRER, DENEGRE LLP
600 Jefferson Street, Suite 1600
Lafayette, Louisiana 70501
Telephone: (337) 262-9000
Facsimile: (337) 262-9001
Email: grusso@joneswalker.com

Attorneys for Defendant AT&T Mobility LLC


