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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

IN RE: APPLE iPHONE 3G AND 3GS CIVIL ACTION
‘MMS” MARKETING AND SALES

PRACTICES LITIGATION MDL NO: 2116
THIS DOCUMENT RELATES TO ALL SECTION “J”

CASES JUDGE BARBIER

MAGISTRATE JUDGE
WILKINSON

N N N N N N N N N N N

BRIEF OF ATTM ON DISCOVERY

Pursuant to Pretrial Order #3 (D.E. 17), AT&T MidgiLLC (“ATTM”) submits its brief
on the scope and schedule of discovery in thisggding. ATTM proposes that discovery
should begin only after the resolution of threshwolotions aimed at disposing of claims against
ATTM in this proceeding, including motions to corhpebitration and motions to dismiss
pursuant to Rules 8, 9(b) and 12(b)(6) of the Faldeules of Civil Procedure. If this proceeding
continues beyond those threshold motions, discosteould be sequenced into two phases,
beginning with class discovery, and then followgderits discovery if necessary after

resolution of a motion for class certification.
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BACKGROUND

This multidistrict proceeding is comprised of A&ative class actions brought by 30
plaintiffs against Apple Inc. (“Apple”) and ATTM ia dozen jurisdictions across the courtry.
Most of these actions are brought on behalf oftudatate-wide classes. Five actions are
brought on behalf of a putative nationwide class.

The underlying complaints allege that Apple andT/ATmisrepresented the availability
of a single feature of the iPhone 3G and 3GS knasviultimedia Messaging Services
(“MMS”). The iPhone is a mobile phone, an iPod rmaydayer, and an Internet communications
device with e-mail, web browsing, text messagimgrshing, and maps. MMS enhances the
basic text feature of Standard Messaging Servi&4$”) by enabling users to send pictures
and videos in addition to standard text. MMS is ohimany features offered on Apple’s iPhone
and supported by ATTM’s wireless network.

In June 2007, Apple launched the original iPhdmewn as the iPhone 2G. In July
2008, Apple launched the second generation iPh@nelB June 2009, Apple launched the third
generation iPhone 3GS. As part of the launch, Appinounced that MMS functionality would
be supported by ATTM at the end of the summer. sAbsequent advertisements and
representations by Apple and ATTM regarding MMSc#ipsally disclosed that MMS would not

be available until the end of the summer of 2008 September 4, 2009, ATTM announced that

1 As of the date of this filing, one additional puxatclass action Pineda v. Apple Inc., et al.
Case No. 1:10-cv-00128 (E.D.N.Y) — is awaiting sfan to this Court. On February 19, 2010,
the Judicial Panel on Multidistrict Litigation (tHBanel”) issued Conditional Transfer Order 3
(Exh. A) as tdPineda

2 Tran v. Apple Inc., et glCase No. 5:09-cv-4048 (N.D. CalSterker v. Apple Inc., et alCase
No. 5:09-cv-4242 (N.D. Cal.Molina v. Apple Inc., et glCase No. 3:09-cv-02032 (S.D. Cal.);
Williams v. Apple Inc., et alCase No. 2:09-cv-6914 (C.D. Cal.); dmdng v. Apple Inc., et al.
Case No. 0:09-cv-02613 (D. Minn).
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MMS support would be enabled in the United StateSeptember 25, 2009, and it has been
available since that date.

Under the terms of ATTM’s wireless service agreetnehich all customers who obtain
iPhone 3G or iPhone 3GS devices for use with AT ExVise are required to accept, ATTM and
its customers agree to resolve their disputes Ibyration on an individual basis.

Plaintiffs bring a variety of claims, includingafrd claims under various state consumer
protection statutes, as well as claims for negligeisrepresentation, conspiracy to defraud,
breach of contract, breach of express and impliadamty, unjust enrichment and restitution.
Plaintiffs’ claims arise under state law and therefpresent various legal issues, including
complex choice of law issues.

Pursuant to Pretrial Order #3, plaintiffs haveluvay 17, 2010 to amend their
complaints, defendants have until July 19, 201filéanotions in response to plaintiffs’
complaints, and plaintiffs have until August 1912G0o oppose those motiohsATTM intends
to file motions to compel arbitration as to anyiipliéf who entered into a wireless service
agreement with ATTM. ATTM also intends to moverguant to Rules 8, 9(b) and 12(b)(6), to
dismiss plaintiffs’ claims as legally deficient famumber of reasons.

ARGUMENT

This Court Has Broad Discretion To Manage Discogry.

It is well settled that this Court has broad desiom to manage the discovery proceedings,
including the power to stay discovery in the ingtseof economy and efficiencysee Landis v.

N. Am. Cq.299 U.S. 248, 254 (1936) (noting that “the poteestay proceedings is incidental to

3 Pretrial Order #3 provides that a date for defaemsiaeply briefs and any oral argument
hearings will be set at a later dateeePretrial Order #3 at 4.
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the power inherent in every court to control thepdisition of the causes on its docket with
economy of time and effort for itself, for counsahd for litigants”);see also Petrus v. Bowen
833 F.2d 581, 583 (5th Cir. 1987) (“A trial cougshbroad discretion and inherent power to stay
discovery until preliminary questions that may disp of the case are determined.”). In a
multidistrict proceeding, the transferee courtriigpewered to utilize case management tools,
including phasing discovery, to streamline the paatings.In re Vioxx Prods. Liab. Litig.No.
MDL 1657, 2005 WL 756742, at *7 (E. D. La. Feb. 2805) (“[T]he MDL-1657 transferee
court can employ any number of pretrial techniqugsch as establishing separate discovery
and/or motion tracks - to efficiently manage [thggation.”); In re Janus Mut. Funds
Investment Litig.310 F. Supp. 2d 1359, 1361 (J.P.M.L. 2004) (sameag “Agent Orange”
Prod. Liab. Litig, 304 F. Supp. 2d 404, 416 (E.D.N.Y. 2004) (“Trensferee court has broad
powers in matters relating to management of thaidistrict case before it.”).

I. Discovery Should Not Begin Until The Court Restves Threshold Motions.

A. The Court Should Stay Discovery While It Resolve ATTM’s Motions To
Compel Arbitration.

The Court should stay discovery while it resol?dd'M’s anticipated motions to compel
arbitration. The Federal Arbitration Act (“FAA™p U.S.C. 88 1-16, embodies a strong federal
policy favoring the enforcement of arbitration agrents.See, e.g., EEOC v. Waffle House,
Inc., 534 U.S. 279, 289 (2002). Arbitration agreemeaetye to reduce the costs of dispute
resolution by substituting speedy and informal pchaes for the expensive and time-consuming
machinery of litigation.See Preston v. Ferret28 S. Ct. 978, 986 (2008) (“A prime objective
of an agreement to arbitrate is to achieve strewdlproceedings and expeditious results.”)

(internal quotation marks omitted).
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Requiring a defendant who has moved to competratian to litigate the underlying
merits of a dispute (including participation ina@bsery) while that defendant’s motion to
compel arbitration is pending is contrary to thpskcies. As the Supreme Court has held, “in
passing upon a[n] application for a stay while paeties arbitrate, a federal court may consider
onlyissues relating to the making and performanceeftireement to arbitratePrima Paint
Corp. v. Flood & Conklin Mfg. Cp388 U.S. 395, 404 (1967) (emphasis added). rTies
follows from “the unmistakably clear congressiopatpose that the arbitration procedure, when
selected by the parties to a contract, be speediyainsubject to delay and obstruction in the
courts.” Id. In other words, permitting “discovery on the n&rbefore “the issue of [the]
arbitrability [of the dispute] is resolved puts tteat before the horse CIGNA HealthCare of St.
Louis, Inc. v. Kaiser294 F.3d 849, 855 (7th Cir. 2002).

Accordingly, courts stay discovery on the mergaghing the resolution of a motion to
compel arbitration in recognition of the fact thigquiring the parties to submit to full discovery
under the Federal Rules of Civil Procedure may oesgarily subject them ‘to the very
complexities, inconveniences and expenses of fiigdhat they determined to avoid™ by
entering into an arbitration agreemeRtepper v. SLI, In¢.45 F. App’x 136, 139 (3d Cir. 2002)
(vacating district court’s order requiring the pestto complete discovery before ruling on a
motion to compel arbitration) (quotirguarez-Valdez v. Shearson Lehman/American Exp,, Inc
858 F.2d 648, 649 (11th Cir. 1988) (Tjoflat, J.ncarring)).

Under this reasoning, a federal district courergly granted a motion to stay discovery
pending a decision on a motion to compel arbitratist. Paul Fire & Marine Ins. Co. v.
Apartment Inv. & Mgmt. CpNo. 09-CV-02353-WDM-KMT, 2010 WL 148264, at *2 (Colo.

Jan. 12, 2010). As the court noted, “neither ftbert’s] nor the parties’ time is well-served by
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being involved in possible discovery motions antkotncidents of discovery when, as here, a
dispositive motion involving a jurisdictional defanis pending.”ld. at *1. Numerous courts
have reached this same conclusion.

Nor is any discovery necessary to resolve ATTMions to compel arbitration. As
this Court acknowledged at the January 15, 201@imionference, those motions will present
guestions of law:

What I'm saying, one way or another, you're signipgfor some agreement. It's

in the agreement. Whatever itis, itis. |jushd understand what kind of

discovery you're going to need on that. It seemnsé they could tee that up as a

legal issue.

January 15, 2010 Tr. (Exh. B) at 28ee also idat 21 (noting that unconscionability is a legal,
not factual, issue); 25 (noting that arbitratiomikegal issue); Richard A. Lorwilliston on

Contracts § 18:11 (4th ed. 2000, Westlaw through 2009)iopthat “the question of

unconscionability is one of law”).

* See, e.g., Stone v. Vail Resorts Dev, 8o. 09-CV-02081-WYD-KLM, 2010 WL 148278, at
*4 (D. Colo. Jan. 7, 2010) (staying all discovepnding resolution of a motion to compel
arbitration);Cunningham v. Van Ru Credit Corplo. 06-10452, 2006 WL 2056576, at *2 (E.D.
Mich. July 21, 2006) (staying merits discovery pagdesolution of motion to compel
arbitration);Ross v. Bank of ApiNo. 05 Civ. 7116(WHPR006 WL 36909, at *1 (S.D.N.Y. Jan.
6, 2006) (sameMerrill Lynch, Pierce, Fenner & Smith, Inc. v. CepB57 F. Supp. 2d 1277,
1281 (D. Colo. 2004) (issuing stay of “all discoyand pretrial scheduling” pending resolution
of motion to compel arbitration)ntertec Contracting A/S v. Turner Steiner Int’lAS No. 98

Civ. 9116(CSH), 2001 WL 812224, at *7 (S.D.N.Y.\duB, 2001) (“As is the general practice
of district courts, a stay of discovery was imposethis case while the motion to compel
arbitration was pending before the CourtCple v. Halliburton Cq.No. CIV-00-0862-T, 2000
WL 1531614, at *2 (W.D. Okla. Sept. 6, 2000) (refigsto permit discovery during pendency of
motion to compel arbitrationf;ent. Reserve Life Ins. Co. v. Mareldo. CIV. A. 00-3344, 2000
WL 1474106, at *3 (E.D. Pa. 2000) (noting that ¢esanctioned discovery “is inappropriate”
when discovery is to be “conducted pursuant tcag@icable procedures set forth during
arbitration”); Balfour, Guthrie & Co. v. Commercial Metals C607 P.2d 856, 858 (Wash.
1980) (“Discovery on the subject matter of thepdite to be arbitrated generally has been
denied.” (quoting 7 Mooregt al, Moore’s Federal Practice § 81.05(7) (2d ed. 1979)
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For all of these reasons, the Court should stajisdovery pending resolution of
ATTM’s motions to compel arbitration.

B. Discovery Should Not Proceed Until The Court Redves Motions To Dismiss.

The Court should not allow discovery to commenat it resolves defendants’ motions
to dismiss and the pleadings are settledPdtrus,the Fifth Circuit affirmed the district court’s
order staying discovery pending resolution of aioroto dismiss, stating “[a] trial court has
broad discretion and inherent power to stay disgouatil preliminary questions that may
dispose of the case are determinedétrus 833 F.2d at 583ee also Allison v. Asking5 F.
App’x 319, 319 (5th Cir. 2002) (magistrate judgd dot abuse discretion in refusing to compel
defendants to respond to discovery while defendarmsions to dismiss were pending);
Enplanar, Inc. v. MarshNo. 93-7633, 1994 WL 261088, at *2 (5th Cir. J@2nd994) (district
court did not abuse discretion in declining to gmiscovery before ruling on motion to dismiss
where plaintiff “never identified any specific dseery needed to respond to the motion to
dismiss” and made “only vague and conclusory asserthat it is entitled to discovery”).

Here, there are a number of reasons to defeowdsy pending resolution of ATTM’s
Rule 8, 9(b) and 12(b)(6) motions. First, plaiistiiave indicated an intention to file additional
complaints and to amend the currently pending camfd. Defendants intend to move to file
threshold motions directed at those complaintdutng motions to dismiss. If the Court grants
motions to dismiss, discovery would be unnecesaadymoot. It conserves the resources of the
Court and the parties to defer discovery that n@yener be necessaripresser v. MEBA Med.
& Benefits PlanNo. 08-2662, 2008 WL 2705584, at *2 (E.D. LayJud, 2008) (“In balancing
the harm produced by [ ] a temporary stay [of digey] at the outset of this case (which is nil)

against theossibilitythat the motion to dismiss will be granted andrehtieliminate the need
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for such discovery, this Court has determined @ht@imporary stay is appropriate Parish of
Jefferson v. S. Recovery Mgmt., Jido. CIV.A. 96-0230, 1996 WL 144400, at *2 (E.Da.L
Mar. 27, 1996) (noting that even minimal discoveogts are unwarranted where granting
motion to dismiss would render such discovery ‘gdtiher moot”).

Second, the motions to dismiss will focus on letgdlciencies in plaintiffs’ claims, and
therefore discovery is not appropriate or requirédrrer v. Chevron Corp484 F.3d 776, 782
(5th Cir. 2007) (“[A] 12(b)(6) inquiry focuses ohe allegations in the pleadings, not whether a
plaintiff actually has sufficient evidence to suedeon the merits.”Petrus 833 F.2d at 583
(noting that plaintiff could not have learned angththrough discovery that could have affected
the resolution of defendants’ motion to dismis€e also Chudasam&23 F.3d at 1367
(“[Motions to dismiss] always present| | a puredgal question; there are no issues of fact
because the allegations contained in the pleadirgpresumed to be true.”).

Moreover, the crux of plaintiffs’ claims is thauet defendants misrepresented the
availability of MMS and that plaintiffs relied ohdse misrepresentations in purchasing their
iPhones. The facts on what misrepresentationstgfaisupposedly heard or saw, and what
actions plaintiffs took in reliance on those misesgntations, are in plaintiffs’ possession. As
the Supreme Court made cleaBell Atlantic Corp. v. Twombj\650 U.S. 544, 555-56, 559
(2007), andAshcroft v. Igbal129 S. Ct. 1937, 1953-54 (2009), Rule 8 requarpkaintiff to have
sufficient facts to state a plausible cldweforefiling a complaint. Plaintiffs should not be
permitted to use discovery as a fishing expeditiotne hopes of obtaining facts to support
legally deficient claims.Twombly 550 U.S. at 570 (“[A] district court must retdhre power to
insist upon some specificity in pleadings befotevaing a potentially massive factual

controversy to proceed [through discovery].)”
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lll.  Class And Merits Discovery Should Be Phased

If this proceeding continues after the Court adsies the threshold motions, the Court
should sequence discovery in two phases, begimitigclass discovery, and then proceeding
with merits discovery if necessary after resolving motion for class certification.

It is well established that “to best serve theseoidfairness and efficiency, courts may
allow class wide discovery on the certificatiorussnd postpone class wide discovery on the
merits.” Washington v. Brown & Williamson Tobacco Co869 F.2d 1566, 1571 (11th Cir.
1992) (citingStewart v. Winter669 F.2d 328, 331 (5th Cir. 1982)). Stewarf the Fifth Circuit
observed that it was “imperative that the disttmtrt be permitted to limit pre-certification
discovery to evidence that, in its sound judgmewtild be ‘necessary or helpful’ to the
certification decision.” 669 F.2d at 331 (interg@htion omitted).

In recognition of this principle, courts (includimumerous court in this district) routinely
defer merits discovery until after resolution cdss certification motionsSee, e.g., icat 332
(finding district court did not abuse its discretim denying plaintiffs’ motion to compel where
“very little” of the documents plaintiffs soughtuld have been “necessary or helpful” to
determining the threshold Rule 23(a) and (b) isssegalsoHarris v. Option One Mortgage
Corp.,, 261 F.R.D. 98 (D.S.C. 200Hreger v. Gen. Steel CorgNo. 07-575, 2008 WL 490582
(E.D. La. 2008) (bifurcating class and merits disry); In re FEMA Trailer Formaldehyde
Prods. Liab. Litig, MDL No. 07-01873 (E.D. La. Aug. 1, 2008) (Exh. Game)Larson v.
Burlington N. & Santa Fe Ry. C&®10 F.R.D. 663, 665 (D. Minn. 2002) (samdgyer v.
Lamarque Ford, In¢.No. 00-1325, 2000 WL 1140497 (E.D. La. 2000) (egfayne v. Don
Bohn Ford, Inc.No. 96-1671, 1997 WL 469963 (E.D. La. 1997) (sprAen. Nurses’ Ass'n v.

lllinois, No. 84 C 4451, 1986 WL 10382 (N.D. lll. Sept. 1986).
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Here, there are serious questions regarding wheptaetiffs’ claims may proceed under
Rule 23, including whether plaintiffs’ claims raiselividualized issues of fact and law that
render class certification inappropriate. Theahiiocus of discovery should be on whether
plaintiffs’ claims meet Rule 23’s requirements.r Egzample, defendants’ class discovery should
be narrowly focused on where and when each nanagatiffl purchased an iPhone, what
advertisements and representations regarding MM eamed plaintiff saw and relied upon in
making the purchase, as well as whether each nataediff uses MMS and the extent of such
usage. On the other hand, with claims based egedly uniform misrepresentations by Apple
and ATTM, plaintiffs’ class discovery should be roavly focused on those representations.
This is a case where the scope of class discosargar and easily defined.

Finally, the proper scope of merits discovery adrbe determined until the Court makes
its decision on class certification, including whiclaims, issues and defenses are certified for
class treatment, as required under Rule 23(c)(1)@dceeding with full-blown merits
discovery on claims that are later determined tadieappropriate for class certification would

be a waste of resources for the Court and thegsarti

10
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CONCLUSION

For the reasons set forth above, this Court shetalgl discovery until after it resolves
ATTM’s motions to compel arbitration, and shouldetaliscovery until after it resolves the
motions to dismiss. If this proceeding continuastghose threshold motions, discovery should

be phased with discovery solely on class issuakafter the Court addresses class certification.

/S/ Kathleen Taylor Sooy

Kathleen Taylor Sooy

Tracy A. Roman

CROWELL & MORING LLP

1001 Pennsylvania Avenue, N.W.

Washington, D.C. 20004

Telephone: (202) 624-2651

Facsimile: (202) 628-5116

Email: ksooy@crowell.com
troman@crowell.com

Gary P. Russo

JONES, WALKER, WAECHTER, POITEVENT,
CARRER, DENEGRE LLP

600 Jefferson Street, Suite 1600

Lafayette, Louisiana 70501

Telephone: (337) 262-9000

Facsimile: (337) 262-9001

Email: grusso@joneswalker.com

Attorneys for Defendant AT&T Mobility LLC

11



Case 2:09-md-02116-CJB-JCW Document 34 Filed 02/23/10 Page 12 of 12

CERTIFICATE OF SERVICE

| hereby certify that on the 23rd day of Febru@@1.0, | electronically filed the
foregoing with the Clerk of Court by using the CNI/E system which will send a notice of
electronic filing.

/S/ Kathleen Taylor Sooy
Kathleen Taylor Sooy
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