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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

INTERNATIONAL MARINE, LLC, ET AL. CIVIL ACTION
VERSUS NO. 10-0044
FDT, LLC F/K/A DELTA TOWING, SECTION "L" (2)
L.L.C.,ET AL.

ORDER AND REASONS

Before the Court are three motions: (Ipation of International Marine, LLC and
International Offshore Services, LLC (colledly, "International”) for summary judgment,
(Rec. Doc. 384); (2) a motion of Stephen Valftgdeave to file an amended counterclaim in
interpleader, (Rec. Doc. 395); and (3) a mobdbMr. Valdes for mown for partial summary
judgment, (Rec. Doc. 397). The Court has reviethedparties’ memoranda and the applicable
law, and now issues this Order and Reasons.

l. BACKGROUND
A. Factual Background

International Marine is a company thabyides vessels used to assist offshore
construction, exploration, and productionigtes. Until 2009, the company was owned by
Valdes along with Stephen Williams, Kelly Steele, and WMW, LLC. (collectively, the "former
members"). Williams held about 70%, Steeilst over 5%, WMW abdi20%, and Valdes 5%.

In early 2009, the former members sold a cohtrlinterest of International Marine to Ferry
Holding Corporation ("FHC").%eeRec. Doc. 241-2 at 59). Undire terms of the sale, the

former members transferred the entire holdioigg/MW, Steele, and Valdes to FHC. Williams,
the former majority owner of ternational Marine, tained 20% of the company. The sale was
effectuated through multiple documents, including a Purchase Agreement and an Assumption

Agreement.
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In September 2006, prior to Valdes' sale ofdwsership interest imternational Marine,
the company's subsidiary entered into a Vessel Sales Agreement ("VSA") with Delta Towing,
now known as FDT, LLC, ("Delta") for the puraée of two vessels for $4 million. The present
case arises out of the breach of that agezgnSpecifically, Delta Towing alleged that
International Marine chartered the two véssa multiple occasions in violation of a
noncompetition clause in the VSA. Delta Towing ligrt asserted that each separate breach of
the VSA entitled it to $250,000 in liguidatddmages from International Marine.

B. Procedural Background

In 2009, Delta brought an action against Inteomet in Texas stateourt for breach of
the VSA. The forum selection clause in the VSAuieed that the parties resolve their dispute in
this Court, thus the Texas suit was dismissed! International then brought the present action
seeking a declaratory judgmenattit had not breached the V@&#d that the liquidated damages
clause in the VSA was unenforceable.

United States District Judge A.J. McNamara initially was assigned the case, and in 2011
ruled that the liquidated damages clause wésresable. He did not resolve the issues of
damages. Following Judge McNamara’s retiremiiiet case was assigned to this Section of the
Court. In 2012, this Court denied a motion feconsideration of Judge McNamara’s order and
found that the liquidated damages clause wasl vahe Fifth Circuit affirmed, holding that the
liquidated damages clause was eoéable. (Rec. Doc. 182 at 10).

On November 1, 2013, the Court ruled that thieiliix of Mr. Valdes for International’s
pre-closing liabilities was limitéto 5%. (Rec. Doc. 281). TheoQrt explained that the language
of the Purchase Agreement and the Assumptiae&gent indicate that the parties intended the

5% apportionment of liabilitat the time of sale.
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After a December 2013 bench trial for the purposes of determining liability and damages,
this Court issued a Findings of Fact &&lusions of Law (“FFCL”) on June 30, 2014, finding
International liable for 33 breaches of contract. The Court ruled that, under the enforceable
liquidated damages clause, International must pay Delta $8.25 million plus judicial interest.
Thereafter, International filed a motion to alberamend the FFCL, which the Court denied. On
October 14, 2014, the Court issued a partial puelgt under Rule 54(b) in favor of Delta.

Although the Court has ruled on Mr. Valdes’ shar&atfility, it has not yefully resolved the
issue of Mr. Valdes’ liability, includig how, or to whom, he must pay.
I. PRESENT MOTIONS

Presently before the Court are three i (1) International’s motion for summary
judgment, (Rec. Doc. 384); (2) Mr. Valdes’s motfonleave to file an aended counterclaim in
interpleader, (Rec. Doc. 395); and (3) Mr. Valdesotion for partial summary judgment, (Rec.
Doc. 397). Essentially, the three parties in thigdtion ask for three diffent approaches to the
issue of Mr. Valdes’ indemnity: (1) Internatioradks that Mr. Valdes pdnternational 5% of
the $8.25 million judgment, plus attorneys’ fees; (2) Delta asks that Mr. Valdes pay directly to
Delta the 5% of the $8.25 million judgment; an)i 8. Valdes asks that the Court determine
how much Mr. Valdes owes (i.e. 5% of wiaabount) and that the amount be placed in the
registry of the Court. These motions will be addressed in turn.

A. International’s motion for summary judgment

International moves for samary judgment against Mr. Valdes. (Rec. Doc. 384).
International argues that therenis genuine issue of material fart the remaining issues in this
suit: (1) that Mr. Valdes owes International 5% of the $8.25 million Delta Towing judgment,

in addition to its share of attorneys’ fees ansts@awarded to Delta; (2)ahMr. Valdes owes to
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International 5% of the costs of defending agadedta claims; and (3) that International is
entitled to summary judgmeoh Mr. Valdes'’s counterclaim for attorneys’ fees and that
International should be awarded attorneys’ fees as the “prevailing party” under the Purchase
Agreement between Mr. Valdes and Internatidnal.

Mr. Valdes responds in opposition. (Rec.cdD406). First, he argues that although he
owes 5% of International’s oblgion, it is not yet clear how rah he owes. Specifically, Mr.
Valdes argues that the Court must first address his argument fat panimary judgment on
the issue of the enforceability of the liquidatedhdges clause. If Mr. Valdes is successful on his
partial motion for summary judgment, he argthes he would be liable for 5% of Deltastual
damagesnot 5% of the $8.25 million judgment. Secohtt, Valdes argues that even if the
Court were to order Mr. Valdes to pay now, then@y must be put into the registry of the Court
because two parties are making a direct claitheanoney: International, in these proceedings,
and Delta, in state court. Lastly, for the purpasfesis motion, Mr. Valdes states that he does
not contest International’s “pvailing party” argument for # purposes of this motion; Mr.
Valdes also states that he reserves the rigtet-tmge his request for atteeys’ fees later in the
litigation.

Delta responds. (Rec. Doc. 416). Deltgues that the Cauneed not grant
International’s motion for summary judgment becauseValdes can be forced to pay Delta the
5% percent directly.Delta explains that its recently filed ivof fieri facias,which the clerk of

court has issued, entitles it to the rights and-@stis of Internationalccordingly, Delta argues

1 On Mr. Valdes’ counterclaim for attorneys’ fees, Ingtional argues that the parties waived “prevailing party”
provision, which is part of the arbitration claubg litigating here in this Court for over a year.

2 Delta posits that the instant dispute remains insthisbecause International wdutot consent to Mr. Valdes
paying Delta the 5% directly.



that even if the Court were to grant Intéraaal’s motion for summary judgment, Delta would
be entitled to the judgment from Mr. Valdes.

B. Mr. Valdes’s motion for leave tofile an amended counterclaim in
interpleader

Mr. Valdes moves for leave to file an amedd®unterclaim in interpleader against both
International and Delta. (Rec. Doc. 395). Mr. Valdsserts that Rule 22 affords him the right to
interpleader because he is exposed to double kiphadiability on accounbf the litigation here
and the lawsuit that Delta has filed against Mrd¢a (among other defendants) in state court.
Mr. Valdes asks that this Court allow his interpleader so that, first, the Court can determine how
much Mr. Valdes owes (i.e. 5% of what amguand, second, the Court can order that such
amount be placed in the registry of the Cdaortinternational and Delta to make a claim upon
the 5%. Mr. Valdes emphasiztigt judicial economy shadipermit interpleader here.

International responds in opposition. (Rec. DH8). International argues that the Court
should not allow the claim in ingleader. Interrtfonal emphasizes that Myaldes has been in
this case for a year, yet waited until attez Court entered its $8.25 million judgment before
making a claim for interpleader. International agthat Mr. Valdes has no excuse for such a
lengthy delay in seeking to ame his counterclaim to permit infgdeader. International also
notes that it brought Mr. Valdes into this litigin under Rule 14(c), thus the action proceeded as
if Delta had sued Mr. Valdesrdctly, and the Court already heddrial and entered a judgment
on Delta’s claims. International argues that it would suffer severe prejudice by permitting this
amendment. International als@aes that this Court’s 54(b) judgnt (in favor of Delta against

International) prohibits the claims Delta kea against Mr. Valdes in state Court.



Delta responds in opposition to Mr. Valdes’ motion for leave. (Rec. Doc. 413). Delta
stresses that Mr. Valdes’ requested relief @ssgnasks for an unnecessary stay of the state
court proceedings. Moreover, Deltaserts that Mr. Valdes’ claim interpleader is unnecessary
in light of Delta’s recently obtained writ of fieiacias. According to Delta, now that the writ has
issued, any judgment that tff®urt might award Mr. Valdes frointernational must be paid
directly to Delta. Notably, Deltasserts that once Mr. Valdes p&aita the 5% owed in these
proceedings, Mr. Valdes will have a credit foyauch payment, in the event Mr. Valdes is
found further liable in state court. Thus, DeltaestatMr. Valdes is not at risk of paying multiple
judgments. Delta also notes that its claimsagidVir. Valdes in state court are substantively
different than those here, ey are based on Mr. Valdeslisiary obligation to Delta.

Mr. Valdes replies, by leave of Court. He@masizes that he did ndelay in seeking to
file his counterclaim in interpleader: he had no need to file such a motion until after International
filed for summary judgment and Delta filed its stedeirt suit. He also argues that the fact that
International and Delta oppose his motionddferent reasons highlights the need for
interpleader.

C. Mr. Valdes’s motion for partial summary judgment

Mr. Valdes moves for partial summgndgment on the scope of his indemnity
obligation. (Rec. Doc. 397). Mr. Valdes acknowlesig®at his liability is limited to 5% of
International’s pre-closing liability to Delta, #ss Court has already acknowledged. However,
Mr. Valdes argues that he has not yet had aah@margue as to the enforceability of the
liquidated damages cladsend that the Court should find, asnatter of law, that the liquidated

damages clause is unenforceable. Specifically Mdides asserts that the liquidated damages

3 Mr. Valdes argues that because International did noemaphim early enough in theissto allow him the chance
to argue as to the enforceability of the liquidated damages clause, the Court must now afford him that opportunity.
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clause is unenforceable becausesgentially allows for a choice of actual or stipulated damages,
and various courts have hdltat such a choice renders a liguidated damages clause
unenforceable. Mr. Valdes acknowledges that thasd does not explicitly allow for such a
choice; rather, Mr. Valdes argues that the natfitee clause is such that Delta was able to
selectively choose to pursue either actual pusdted damages. Accordingly, Mr. Valdes argues
that the Court should find the liqguidated damagass# unenforceable and rule that his liability

is limited to 5% of Delta’s actual dagpas, which have yet to be proven.

International responds in opposition. (Rec. Doc. 409). International argues that Mr.
Valdes never pled the affirmative defense ofnfaeceability in his answer, nor did he do so at
trial. Moreover, International gues that Mr. Valdes, as an indemnitor, had notice of the suit
sufficiently early such that he bound by the Court’s judgmemndered against the indemnitee,
International.

Delta also responds in opposition to Mr.lds’ motion for partial summary judgment.
(Rec. Doc. 415). First, Delta argues that the dhthe case doctrine precludes re-examining the
enforceability of the liquidated damages clause. Second, Delta argues that issue preclusion bars
Mr. Valdes’ attempt to re-litigatthe issue of enforceability of the clause. Finally, Delta argues
that even if the Court were to reach the maxithir. Valdes’ argument, the Court should again
find the clause enforceable. Delta assertstibet, the clause provided for only one remedy:
liquidated damages. Delta emphasizes that thigtCand the Fifth Circuit, explained that the
non-compete requirements under the VSA made Bealtdual damages virtually impossible to

guantify. Therefore, it is not an “Gpnal” liquidated damages clause.



Mr. Valdes replies, by leave of Court. ldegues that he has not waived any argument,
that the law-of-the-case doctrine is inapplicdiee, and that issyeeclusion is similarly
inapplicable.

[I. DISCUSSION

A. Statement of Law

Summary judgment is appropaif the moving party can sk "there is no genuine
dispute as to any material fact and the moisettitled to judgment as a matter of lawebFR.
Civ.P.56(a). Under Federal Rule of Civil Proced@®6(c), the moving party bears the initial
burden of "informing the distriatourt of the basis for its nion, and identifying those portions
of [the record] which it believes demonstrate dbsence of a genuine issue of material fact.”
Celotex Corp. v. Catrety77 U.S. 317, 322 (1986). When the moving party has met its Rule
56(c) burden, the non-moving padannot survive a motion for summary judgment by resting
on the mere allegations of its pleading§ee Prejean v. Foste227 F.3d 504, 508 (5th Cir.
2000). "The mere existence of a scintilla of evide in support of the plaintiff's position will be
insufficient; there must be evidence on whicé jilry could reasonably find for the plaintiff."
Anderson v. Liberty Lobby, Inely7 U.S. 242, 253 (1986). Fonermore, "[t]he non-movant
cannot avoid summary judgment . . . byreie making ‘conclusry allegations' or
‘'unsubstantiated assertion€dlbillo v. Cavender Oldsmobile, In@88 F.3d 721, 725 (5th Cir.
2002) (quotingd.ittle v. Liquid Air Corp.,37 F.3d 1069, 1075 (5th Cir. 1994)). In deciding a
summary judgment motion, the court reviews thets drawing all reasonabinferences in the

light most favorable to the non-movald. at 255.



B. Analysis

The parties do not dispute that Mr. Valdes o®&#sin liability for the breach of contract.
(See, e.g.Rec. Doc. 406 at 3) (“Although Mr. Valdes esv5% of Internadinal’s obligations . .
). Rather, the instant dispute comes down toissaes, effectively: (1o what number the 5%
must be applied; and (2) to whiparty the 5% must be paid.

1. Amount of Mr. Valdes’ liability

Turning to the amount of higbility, the Court must first address whether Mr. Valdes
can now challenge the enforce&bibf the liquidated damages clause. Mr. Valdes makes several
new arguments as to why the liquidated dammadguse is unenforceable. However, Judge
McNamara (on March 11, 2011), this Court (gbruary 13, 2012), and the Fifth Circuit (on
January 8, 2013), have all examined the issue dddHeeclause to be enforceable. Even so, Mr.
Valdes argues that he cannot be bound by the piiimg because he was not yet a party to this
litigation: Internationbimpleaded Mr. Valdes on June 26, 2013. (Rec. Doc. 211). International
counters that although it did notptead Mr. Valdes until aftahe Fifth Circuit’s ruling, Mr.
Valdes had notice of the lawsuit no later tidtober 5, 2010 when he was deposed in this
litigation.

a. Res Judicata: Issue Preclusion

The question is whether Mr. Valdes is boundenres judicata by éhprior ruling on the
issue. It is undisputed thitr. Valdes was a nonparty aethime that the question of
enforceability was litigated in ih Court and in the Fifth Circuit. Generally, one is not bound by
a judgment in a litigation in which he is not a patdpiversal Am. Barge Corp. v. J-Chem, Inc.
946 F.2d 1131, 1136 (5th Cir. 199%ge also Taylor v. SturgeB53 U.S. 880, 884 (2013).

However, there are exceptions to this genetal two of which are atsue here: pre-existing
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substantive legal relationghand virtual representatioBeeTaylor, 553 U.S. at 893. Even
though Mr. Valdes was not a partytte suit, the Court’s prior termination is binding if there
exists a “pre-existing substtve legal relationship” beteen Mr. Valdes and a bound party.
Taylor, 553 U.S. at 894. The Supreme Court has stasd|[g]ualifying rdationships include,

but are not limited to, preceding and succeedingers of property, bailee and bailor, and
assignee and assignold. Furthermore, the Court’s prior determination is also binding if the
interests of Mr. Valdes were titually represented” by a partiollard v. Cockrell 578 F.2d
1002, 1008-09 (5th Cir. 1978&ee also Taylgr553 U.S. at 891 n.3, 896-901 (rejecting the D.C.
Circuit’'s overly broad interpreti@an of the virtual reresentation doctrindéut approving of the
Fifth Circuit's approach ifrollard). As explained by the Fifth Circuit:

A person may be bound by a judgment even though not a party if one of the

parties to the suit is so closely alignetihahis interests as to be his ‘virtual

representative.’ . . .. Virtual represdida demands the existence of an express

or implied legal relationship in which gges to the first sitare accountable to

non-parties who file a subsequent suitirgsdentical issues. In reviewing cases

decided under the doctrine, we halescribed the types of relationships

contemplated: “estate beneficiaries bound by administrators, presidents and sole

stockholders by their companies, parempooations by their subsidiaries, and a

trust beneficiary by the trustedd.

Both exceptions are applicable here, thaging Mr. Valdes from asserting issue
preclusion. First, the “pre-existyj substantive legal relationshigXception appliesrior to the
time that enforceability was litigated, Mr. Valdeslationship to International was strong: he
was an owning member until 2009, at which time he became an indemnitor. These facts establish
a pre-existing substantive legalatonship. This pre-existing dgl relationship, in fact, is
stronger and closer than sometodse approved by the Supreme Court, such as bailee/bailor and

assignee/assignoraylor, 553 U.S. at 894. The relationshipéés more akin to that of

preceding and succeeding owners of property, whialssa valid basis to apply res judicata to
10



a non-partyld. The fact that th&upreme Court ifaylor did not specifically mention include
the indemnitor/indemnitee relationship does neamthat it does not suffice for a finding of a
pre-existing substantive legal relationship.

The virtual representation doctrine algpbkes here: the express legal relationship
between International and Mr. Mas, a co-owner of International Marine at the time of the
VSA, is sufficient for a findag that Mr. Valdes is bound byigr litigation on the issue of
enforceability. It is significant @t Mr. Valdes was an owning mesgrof International Marine at
the time of the VSA and most of the breached that the 2009 Purchase Agreement and
Assumption Agreement bound Mr. Valdes to assGfieof InternationaMarine’s pre-closing
liabilities. (Rec. Doc. 281). The binding legalat®nship between International and Mr. Valdes
contemplated accountability between Internati@ma Mr. Valdes, should Mr. Valdes seek to
raise an identical legal issue in subsequiéigation, as he attempts to do ndwallard, 578 F.2d
at 1009. Moreover, the legal relatibis between International and Mraldes is such that their
interests were completely aligned with resgedhe enforceability of the liquidated damages
clause. A number of facts hgparticularly demonstrate this alignment: (1) Mr. Valdes was an
owning member of International Mae at the time of the VSA2) Mr. Valdes was an owning
member of International Maringhen the breaches occurred; k). Valdes expressly agreed to
assume a portion of these presihg liabilities; (4) both parteehave the same interest in
vigorously contesting, generallyability to Delta, and, specifitlg, the applicability of the
liquidated damages clause of the VSA; (5) there is no evidence that Mr. Valdes’ interests were
unprotected at the time that erdeability was litigated. Indek no party has made any argument
as to how these interests wera aligned. The circumstances here are akin to the other

contemplated relationships Rollard. 578 F.2d at 1009. The Court thus finds that Mr. Valdes’
11



identical interests in contesting the enforceabdityhe liquidated damages clause were virtually
represented, thus he is barreohfirre-litigating the issue.

Although Mr. Valdes argues thtitat he was not “vouched ihas an indemnitor, thus
cannot be bound by res judicata, this argument ipauasive. Mr. Valdessserts that the Fifth
Circuit requiresvouching before ever applying res judicedan indemnitor such as Mr. Valdes
who was previously a non-party. $npport of this position, he citéiversal American Barge
Corp. v. J-Chem, Inc946 F.2d 1131 (5th Cir. 1991)niversal however, does not require
vouching before applying res judicata toiademnitor. Indeed, the Fifth Circuit lniversal
noted that that “[v]ouching is reserved prihafor cases in which the vouchee cannot be
impleaded because the vouchee is not subject to personal jurisdildicat.1139. Here, Mr.
Valdes was able to be impleaded, and eventuadly impleaded. It is imnberial, then, that Mr.
Valdes was not vouched in to thegation because that proceducahcept is inapplicable to his
situation. The applicable exceptiamsres judicata, as explainedTaylor, govern.

b. Enforceability of the Liquidated Damages Clause

Mr. Valdes makes several new argumentashy the liquidated damages clause is
unenforceable. Even if the Court were to retliehmerits of these arguments, the Court would
nonetheless conclude that the clause is eafdile. Mr. Valdes’ position is that although the
clause does not explicitly allow for an immp@ssible choice between actual or liquidated

damages, the nature of the clause is suahDRIta was effectively able to choose between

*“Vouching is a common-law device whereby a defendatifies the “vouchee,” a nonparty alleged indemnitor,

(a) of the pendency of the suit against him; (b) thathilitz is found, the defendant will look to the vouchee for
indemnity; (c) that the notice constitutes a formal tender of the right to defend the action; and (d) that if the vouchee
refuses to defend, it will be boundany subsequent litigation between thenthie factual determinations necessary

to the original judgment.Universal 946 F.2d at 1138 (internal citations omitted).
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pursuing either alternativeThat is, according to Mr. Valdes, because Delta was able to choose
which to prove, it effectively had an optiomdathis choice violatethe tenets of a valid
liquidated damages clause.

Mr. Valdes cites a variety of state cdae& and secondary sources for the proposition
that, regardless of whether the clause seagean impressible penalty, a liquidated damages
clause must be for a “sum certai®ée, e.g.Grossinger Motorcorp, Inov. Am. Nat'l Bank &
Trust Co, 607 N.E. 2d 1337, 1345-48 (lll. App. Ct. 1998)though there is no Fifth Circuit
case on point, the doctrine seems to stem logifaliy Section 356 of the Restatement (Second)
of Contract which requires thatproper liquidated damages clause “fix[]” a set amount of the
anticipated damage. Several of the courtsidig Mr. Valdes invalidated optional liquidated
damages clauses which had set a minimum valaatufipated damages and permit the plaintiff
to prove actual damages at a higher vaee, e.g.Stock Shop, Inc. v. Bozell & Jacobs, Inc.,
481 N.Y.S.2d 269, 271 (Sup. Ct. 1984) (invalidatngguidated damages clause that set
“reasonable minimum value” of $1,500 per bregehdid not attempt to reasonably anticipate
damages).

The problem with this argument, howeverthat the liquidated damages clause at issue
here does not explicitly allow for an option torgue actual or anticipated damages. Here, the
liquidated damages provides as a violation gheater of(i) the sum of Two Hundred Fifty
Thousand and no/100 Dollars ($250,00006) incident or occurrena® (ii) if applicable the
gross amount of revenue earnedimiation of such covenant aradjreement with respect of the
incident or occurrence in questi. . . . It is understood thte resultant damages of any such

breach of the covenants and agreements coethin paragraph 11F would be difficult to

® International did not previously make this “choice” argument.
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ascertain with certainty but thahe amount stipulated hereisa good faith reasonable estimate
of the damages Seller would suffé8ee International Marine, LLC v. Delta Towing LLID4
F.3d 350, 353 (5th Cir. 2013) (emphasis addé&tjs clause indicates no option. Rather,
resolution of damages simply involves a mathematical formula: a breach automatically triggers
liquidated damages of $250,000 per breaclessthe gross revenue earnied the violation is
greater than $250,000. The Fifth Ciitcand this Court have repeatg@xplained that the plain
language of the clause is acate: the $250,000 sum exists becaasteial damages are difficult
to ascertain here. Particularly where the stasets a good faith estimate of the anticipated
damages, the automatic nature of the liquiddeatdages clause here is distinguishable from
clauses such as that invalidatedsiock Shop481 N.Y.S.2d at 271, which set a floor for
damages that was not tied to the anticipated dasyand allowed the plaintiff to elect whether
to prove actual damages.

Mr. Valdes counters, pointing to the language of Delta’s stat court complaint to
show that Delta impermissibly was able to chod$ere, Delta alleged that for one of the thirty-
three breaches, Delta believed the damages were in the amount of $591,000, thus it should be
awarded $591,000, not $250,000 for that violat®ee(Rec. Doc. 391-1 at n. 36). In its
amended state court complaint, however, ®eti longer seeks $591,000 for that breach, but
rather now seeks $250,000 &rerybreach. Mr. Valdes points to tHact as an indicator that the
clause effectively allows Delta to choose wiegtit endeavors to prowanticipated or actual
damages. Even so, this argument is not comwin@ecause of the difficulty in proving actual
damages here, it is reasonable that Detialgy in good faith, abandon its attempt to prove
actual damages, which might require costly &itign. Such a strategic litigation decision does

not alone render the clause unenforceable.
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c. Mr. Valdes’ liability for fees and costs

Mr. Valdes is thus liable for 5% tifie $8.25 million judgment, which amounts to
$412,500, plus judicial interestrf that 5%) at the rate 6{5% from February 20, 2009.
Additionally, Mr. Valdes’ apportionment of lidlty includes fees and costs. Notably, the
Purchase Agreement provides that Mr. Valdé'sesverally” and “not jointly” liable for “all
Losses arising out of or relating aoy liability or obligation” ofinternational Marine. (Rec. Doc.
241-2 at 45seeRec. Doc. 281 at 7). “Losses,” as defil in the Purchase Agreement, include
costs and expenses. (Rec. Doc. 241-2 ati8)s, Mr. Valdes must also pay 5% of
International’s obligation tpay fees (including attorney&es) and costs to Deft&inally, the
Court will not award additional attorneys’ felessed on the “prevailing party” provision in the
Purchase Agreement because Mr. Valdes does not contest the matter at this time, (Rec. Doc. 406
at 7), and International views tiesue as waived, (Rec. Doc. 384).

2. Possessor of Mr. Valdes’ indemnity obligation

Having established how much Mr. Valdesesythe Court must now determine which
party he must pay. To answer this questioa,@lourt must assess whether it should grant Mr.
Valdes leave to file an amended counterclaim for interpleader. Under Federal Rule of Civil
Procedure 22, interpleader is proper when a party may be exposed to “double or multiply
liability.” Mr. Valdes asserts that an interpleagenecessary to protect him from double liability
on the same obligation on account of (1) Inteoradl’'s claim against him in this litigation and
(2) Delta’s claim against him in state court..Mialdes requests interpleader as a mechanism by

which he may put his apportionment of damagestimaregistry of the Court. To determine the

® The Magistrate Judge recently ruled on the issue of fees and costs that International owes to Delta. (Rec.
Doc. 429).
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necessity of interpleader hethe Court must examine the means by which Mr. Valdes was
impleaded into this litigtion under Rule 14(c).
a. Rule 14(c) Tender

When the Admiralty Rules merged with thederal Rules of Civil Procedure in 1966, the
drafters created Federal Rule of Civil Procedid(c) as a mechanism to maintain traditional
admiralty rules of impleadefee6 CHARLES ALAN WRIGHT & ARTHURR. MILLER ET AL.,
FEDERAL PRACTICE & PROCEDURES 1465 (3d ed. 2004). Accordingijne Fifth Circuit requires
that under Rule 14(c), the thirdspaplaintiff “(1) [] asserts an action sounding in admiralty or
maritime, (2) that arises out of the same taatisn, occurrence, or ses of transactions or
occurrences as the plaintiff's omgl claim, (3) over which thdistrict court has jurisdiction.”
Ambraco, Inc. v. Bossclip B. V670 F.3d 233, 243 (5th Cir.2009) (internal quotations omitted);
see also McDonough MarineSie v. Royal Ins. Co2001 WL 576190, *4 (E.D.La. May 25,
2001) (“[T]he third-party action [under Rule 14{anust be cognizable in admiralty”). Rule
14(c) provides:

(1) Scope of Interpleader. If a plaintiff asserts an admiralty or maritime claim

under Rule 9(h), the defendamta person who asse#ésight under Supplemental

Rule C(6)(a)(l) may, as a third-party pi&ff, bring in a third-party defendant

who may be wholly or partly liable—eith&r the plaintiff or to the third-party

plaintiff—for remedy over, contributiorgr otherwise on account of the same

transaction, occurrence, or serggransactions or occurrences.

(2) Defending Against a Demand for Judgment for the Plaintiff. The third-party

plaintiff may demand judgmeim the plaintiff's favor against the third-party

defendant. In that event, the thirdyadefendant must defend under Rule 12

against the plaintiff's claim as well agtthird-party plaintiff's claim; and the

action proceeds as if the plaintiff haceduboth the third-party defendant and the

third-party plaintiff.
FeED. R.Civ. P. 14(c). Rule 14(c) “permits a defenti#o implead a third-party defendant

for two purposes: (1) to seebntribution or indemni@ation from the third-party
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defendant, and (2) to tender the dhparty defendant tthe plaintiff.” Ambracq 570 F.3d
at 242. When the third-party plaintiff invokéhe 14(c) tender optn, the plain language
of Rule 14(c)(2) requires that the tendethdd third-party defendand the plaintiff is
automatic. In pertinent part, Rule 14(c)(2) provides that if the third-party plaintiff
“‘demand[s] judgment in the plaintifffavor, then the third-party defendantstdefend
against both the plaintiff's claim and agst the third-party plaintiff's claim.gb. R.Civ.
P. 14(c)(2) (emphasis added). Under suctuonstances, “the aot proceeds as if the
plaintiff had sued both the third-partyfdedant and the thdrparty plaintiff.” Id.

This case involves a maritime breach of cactt, in which both International and Delta
invoked Rule 9(h) on their respective claine¢Rec. Docs. 1, 14, 336). On July 26, 2013,
International, acting as a thipghrty plaintiff with respect tthe counterclaim of Delta, filed a
third-party complaint against Mr. Valdes. Iniksrd-party complaintinternational invoked
14(c) to tender Mr. Valdes Delta, alleging that Mr. Valdes “may be liable to either Delta
Towing or [International] on accounf the same transaction ocaurrence — namely, the alleged
breaches of the Vessel Sales Agreement and Racempany Guarantee.” (Rec. Doc. 211). In its
third-party complaint, International “demased] judgment in Delta Towing’s favor against
Williams, Steele, Valdes, and WMV to the extBatta Towing is entitled to judgment . .See
FED. R.Civ. P. 14(c)(2). The language in Internatibs#hird-party complaint, along with the
text of Rule 14(c), indicate th&ternational, acting in its capacas a third-party plaintiff,
properly invoked 14(c) to tender MWaldes as a third-party defgant to Delta, the plaintiff on
its counterclaim on the maritime breach of contract.

Notably, although thecopeof Mr. Valdes’ liability isgoverned by Delaware law, (Rec.

Doc. 281), thesubstancef his liability is governed by mdime law. Mr. Valdes’ liability is
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based in the same transaction or occurrenceaastlinternational — #breach of the VSA. The
third-party complaint itself seeks damages against Mr. Valdes “on account of the same
transaction or occurrence — namely, thegatebreaches of the Vessel Sales Agreement and
Parent Company Guarantee.” (Rec. Doc. 211)thdssCourt has explained, the VSA breaches
are governed by maritime law. (Rec. Dat3, 336). Because the parties properly invoked
maritime jurisdiction under Rule 9(h), the tender is also governed by maritime law.
Because Mr. Valdes was properly tendered tibaDthere is no need for an interpleader
here. Mr. Valdes’ concern of dowliability is largely premised on his worry that this Court
would order judgment againsthion the 5% in favor dhternational However, in light of the
valid 14(c) tender, in whbh International “demand[ed] judgmiein Delta Towing’s favor against
... Valdes . .. “ interpleadexr unnecessary for the Court to rtitk@t Mr. Valdes must pay Delta
directly for his 5% liability. Moeover, Delta has assured both Mr. Valdes and this Court that
should Delta be successful in its state courtchair solidary liability against Mr. Valdes, Delta
will afford Mr. Valdes a credit for the 5% that Mvaldes will have paid to Delta. The Court will
give credence to this assurance of Deltawaificbrder herein thaMr. Valdes pay the 5%
directly to Delta. To protect agat double liability, in the evetitat Delta is successful against
Mr. Valdes in state court, Deltaahgive Mr. Valdes a credit fahe 5% that he will have paid
by that point. Thus, interpleader is unnecessary. All issues in this litigation are now resolved.

V. CONCLUSION

Accordingly,IT IS ORDERED that International’s motion for summary judgment is
GRANTED IN PART , insomuch as there is no genuine dispaftmaterial fact that Mr. Valdes
owes 5% of the $8.25 million judgment, plus judidrdgkrest, fees, and costs, and the motion is

OTHERWISE DENIED,;
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IT IS FURTHER ORDERED that Mr. Valdes pay his 5%ppointment of liability
directly to Delta;

IT IS FURTHER ORDERED that DeltaSHALL give Mr. Valdes a credit for this
payment in the event Delta is successfdiagt Mr. Valdes in the state court suit;

IT IS FURTHER ORDERED that Mr. Valdes’ motion for leave to file an amended
counterclaim in interpleader BENIED;

IT IS FURTHER ORDERED that Mr. Valdes’ motion for partial summary judgment is
DENIED.

New Orleans, Louisiana, thi8th day of December, 2014.

e &

UNITED STATES DISTRICT JUDGE®
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