Hornbeck Offshore Services, L.L.C. v. Salazar et al

IN THE UNITED STAT ES DISTRICT COURT
FOR THE EASTERN DISTRICT OF LOUISIANA

HORNBECK OFFSHORE SERVICES,
LLC, et al.,

Plaintiffs,
V.

KENNETH LEE “KEN ” SALAZAR, in
his official capacity as Secretary, United
States Department of the Interior;
UNITED STATES DEPARTMENT OF
THE INTERIOR; MICHAEL R.
BROMWICH, in his official capacity as
Director, Bureau of Ocean Energy
Management, Regulation, and
Enforcement; and BUREAU OF OCEAN
ENERGY MANAGEMENT,
REGULATION, AND ENFORCEMENT,

Defendants.

CIVIL ACTION No. 10-1663(F)(2)
SECTION F
JUDGE FELDMAN

MAGISTRATE 2
MAGISTRATE WILKINSON

DEFENDANTS’ STATUS REPORT PURSUANT TO JUNE 22, 2010, ORDER

Defendants, Kenneth Lee Salazar, the UnitedeStDepartment of the Interior, Michael

R. Bromwich! and the Bureau of Ocean Energy Mgemment, Regulation, and Enforcement,

(collectively “Defendants”), hereby file this StgatReport in compliance with this Court’s Order

of June 22, 2010. Dkt. #68.

! Michael R. Bromwich is automatically substitdttr Bob Abbey as Director of the Bureau of
Ocean Energy Management, Regulation, and feefaent pursuant to Fed. R. Civ. P. 25(d).
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A. BACKGROUND

On May 28, 2010, the Secretary of the Intefi@ecretary”) issuea Directive entitled
“Suspension of Outer Continental Shelf (O@8)lling of New Deepwater Wells” (hereinafter
“May 28 Directive”). The May 28 Directivanstructed the Bureau of Ocean Energy
Management, Regulation, and EnforcemenBQEM”) to issue a temporary six-month
suspension of certain pending, current, and apgat offshore drilling operations of deepwater
wells. SeeDkt. #7-2 at 66. BOEM implementddde May 28 Directive by sending temporary
suspension letters to each affected operator by issuing a Notice to Lessees, NTL No. 2010-
NO4, effective May 30, 2010 (“N.") (Dkt. #7-2 at 68).

Plaintiff Hornbeck Offshore Seices, L.L.C. and other Platiffs challenged the May 28
Directive and moved for a preliminary injunatiowhich this Court granted on June 22, 2010.
The Court found that Plaintiffs were likely toce@ed on the merits of their claims becausey
alia, Defendants, on the record then before the Chiad failed to (1) explain the relationship
between their factual findings and the scope efdhallenged suspension order; (2) analyze the
safety threat posed by the rigs affected by the suspension order; (3) explain the six-month
duration of the challenged s@sysions; and (4) cogently explaivhy they had exercised their
discretion in the given manneDkt. #67 at 17, 19-21.

The Court ordered that Defendants “are hgrammediately prohibited from enforcing
the [May 28 Directive and NTL], as applied to d@tllling on the OCS in wizr at depths greater
than 500 feet.” Dkt. #68 at 3The Court further ordered thatéfitndants shall file with this
Court and serve on plaintiffs within 21 days frtime date of entry of this Preliminary Injunction
a report in writing setting forth in detail timeanner and form in whitdefendants have complied

with the terms of this Preliminary Injunction.Dkt. #68 at 3. By subsequent order dated June



24, 2010 (Dkt. #82), the Court amended its JaRerder by extending the Secretary’s time in
which to report compliance from 21 to 30 days.

This Status Report complies with this Court’s request for a report setting forth the manner
and form in which Defendants have complied wiite terms of its Prelimary Injunction Order.

B. DEFENDANTS HAVE COMPLIED WI TH THIS COURT'S JUNE 22, 2010,
PRELIMINARY INJUNCTION ORDER.

Defendants took immediate steps to implenikist Court’s Preliminary Injunction Order
and to ensure that the May BBrective would not be enforceaigainst any operator pending a
final determination on the meritff Plaintiffs’ claims. Speci@ally, the Secretary, on June 23,
2010, issued a memorandum to all employees efQkpartment of the tarior (“Interior”)
informing them “that they are not to take anyi@ttto enforce the [thay 28 Directive], or to
enforce [the] NTL . . . , until additional orders are received from [the Secretary].” See
Immediate Prohibition from Enforcing the Méoaum on Drilling New Deepwater Wells, Dkt.
#77-1.

On that same day, BOEM sent letters to the operators who had received temporary
suspension letters pursuant te fidlay 28 Directive. The new lets alerted the operators of the
Court’s preliminary injunction and explainedath“[bJased on the Court’'s Order granting
preliminary injunction, neithethe NTL nor the order directy suspension of operations has
legal effect on your operations at this time.” ERkt. #77-2. The letters also enclosed copies
of the Preliminary Injunction Order. In this manneach of the operatovsho had been affected
by the May 28 Directive were duly and immedigteotified that the May 28 Directive had been
enjoined and that it would not be enforced against them.

The two actions described above fully compiith the Preliminary Injunction Order.

Furthermore, as we advised the Court wouduo, the Secretary haaken additional action



which is relevant here insofar as it rendersMag 28 Directive without legal effect and rescinds
its implementing NTL and suspension letters. B&e #77 at 3 (advising that Interior would
issue a new suspension decision that reflectsinfasmation and more fully explains the need
for a pause in deepwater drilling operation®n July 12, 2010, the Secretary, pursuant to his
ongoing duty under the OCSLA to assure safeaandronmentally sound OCS activities, issued
a new decision directing the suspension oftaterdrilling operations and the cessation of
approval of pending or future applications for such drilling until November 30, 2010, subject to
modification if the Secretary determines thihe existing threats tdife, property, and the
environment have been sufficienthddressed (“July 12 Dective”). SeeU.S. Motion to
Dismiss, Dkt #125-4 (Cruickshank Decl. § 3 & Ex.’A)The July 12 Directive expressly
replaces and supersedes the N8&8yDirective and rescinds theTN. Ex. A at 22. Similarly,
new suspension letters were issued that rdsaind supersede the teanary suspension letters
that implemented the May 28 Directive. See,d§t. #125-4 (Cruickshank Decl. 1 4 & Ex. B).
Interior has thus withdrawn the challenged agextjon that was preliminarily enjoined by this
Court. Accordingly, with all te prior actions having been rasted and superseded, there is no
remaining challenged conduct sultjexthe preliminary injunction.

As explained in Defendants’ Motion to Digs, in issuing the July 12 Directive the
Secretary analyzed information gathered both before and after the May 28 Directive and
determined that a temporary suspension “is reguto mitigate a clear threat that additional

deepwater drilling poses of serioursgparable, or immediate harm lite, to property, or to the

2 Defendants have moved separatelglisoiss the above-captioned lawsuit on grounds

that the challenge to the M&g Directive is now moot. Sdgkt. # 125. The memorandum
submitted in support of Defendants’ motion terdiss provides more detailed information on the
July 12 Directive and the legal ramifications asatsd with its issuancelhe July 12 Directive,
which appears on the Docket as Exhibit A te Declaration of Walteld. Cruickshank (Dkt.
#125-4), is cited herein as “Ex. A.”



marine, coastal or human environmeht’Ex. A at 2. In making this determination, the
Secretary provided a thorough explanation ofreessoning. The Secreyés July 12 Directive
explains the unique risks associated with thepended drilling operations and explains the need
for additional safety proceduresquipment, and inspection protdg to address those risks prior
to the resumption of deepwater drilling. Ex.afA7-12. Of equal imptance to these drilling
safety issues, the Secretary’s July 12 Directixplains the need for a temporary suspension to
address critical spill-containmeand response deficienciesx.EA at 12-16. Specifically, the
Secretary recognizetthat the OCS drilling indstry currently has limited¢apability tostop an
uncontrolled blowout of an oil weith deepwater. Ex. A at 12-13. The Secretary also recognized
that there are insufficient available respomesources should another deepwater spill occur
while the containment and clean-up efforts ratio the Macondo well continue. Ex. A at 14-
16. Thus, the July 12 Directive dhoughly explains the basis fure Secretary’s new decision
after considering all of the relemafactors, and by doing so addgses the concerns stated by this
Court in its decision preliminarilgnjoining the May 28 Directive.

In sum, the Secretary fully complied withis Court’s Preliminary Injunction Order by
promptly instructing agency etoyees not to enforce the M&B Directive and the associated
NTL, and by notifying affected opdras that the order of suspan would have no legal effect
on their operations. The Secretary later issuddlya12 Directive that expressly superseded the
May 28 Directive and rescinded the NTL. Becatlsy have been superseded and rescinded,
the May 28 Directive, the NTLand the corresponding suspensietters have no continuing

legal effect and thus havm enforceable provisions.

8 Plaintiffs have acknowledged that Defendantgehihe “right to egage in appropriate
fact finding, data analysid risk assessment followed perkdgy additional agency action.”
Dkt. #77 at 3.



Dated: July 22, 2010
IGNACIA S. MORENO
Assistant Attorney General
Environment and Natuk&esources Division

/s/ Guillermo A. Montero
GUILLERMO A. MONTERO (T.A)
BRIAN COLLINS

KRISTOFOR SWANSON

U.S. Department of Justice
Environment and Natur&esources Division
Natural Resources Section

PO Box 663

Washington, DC 20016

Tel: (202)305-0443

Fax: (202)305-0267

PETER MANSFIELD

Assistant United States Attorney
Eastern District of Louisiana
Hale Boggs Federal Building
500 Poydras Street, Suite B-210
New Orleans, Louisiana 70130
Tel: (504)680-3000

ATTORNEYS FOR FEDERAL DEFENDANTS

CERTIFICATE OF SERVICE

| hereby certify that on July 22, 2010, | cadisecopy of the foregoing to be served

through the Court’'s CM/ECBystem to all parties.

K/ Guillermo A. Montero
GuillermoA. Montero
Attorney for Defendants




