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UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF LOUISIANA

UNITED STATES OF AMERICA, ex rel. CIVIL ACTION
MEREDITH MONOHAN DEANE,

VERSUS NO. 10-2085
DYNASPLINT SYSTEMS, INC. and SECTION “N” (3)

GEORGE HEPBURN

ORDER AND REASONS

Presently before the Court is the Governnsdvibtion for Partial Summary Judgment (Rec.
Doc. 80) and Defendants' Cross-Motion fortRaiSummary Judgment (Rec. Doc.82). For the
reasons stated herein,

IT 1ISORDERED that the Government's Motion (Rec. Doc. 80) and Defendants' Motion
(Rec. Doc. 82) are herel@RANTED IN PART andDENIED IN PART in that the Court finds
that certification does, in fact, implicateetldurable medical equipment ("DME") prohibition
contained in 42 U.S.C. § 1395x(n); however, theyrgdion that a facility is "primarily engaged"
in providing the statutorily required level of care is rebuttable.
|. Background

Defendants, Dynasplint Systems, Inc. ("Dynasplint”) and its president, George Hepburn
("Hepburn"), supply DME, specifically the prodwetlled the Dynasplint System (“the Splint"), to
persons participating in Medicare. (Rec. D80-3). Meredith Deane, a former employee at

Dynasplint, filed thigqui tamaction in July of 2010 allegingyter alia, claims that Dynasplint had
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a policy of submitting claims for payment for IBps provided to beneficiaries covered under
Medicare Part A and then billing Part B for paymefRec. Doc. 1). Thelaims allege violations

of the False Claims Act and g$ate law equivalentsld(). The United States Government joined
the suit and filed a complaint intervention alleging violations of the False Claims Act as well.

(Rec. Doc. 20).

A person is liable under the False Claims Act who:

(1) knowingly presents, or causes to be presented, to an
officer or employee of the United States Government ... a false or
fraudulent claim for payment or approval ...; [or]

(2) knowingly makes, uses, or causes to be made or used, a
false record or statement to get a false or fraudulent claim paid or
approved by the Government ...

is liable to the United Stat€&xovernment for a civil penalty
of not less than $5,000 and not more than $10,000, plus 3 times the
amount of damages which the Government sustains because of the
act of that person....

United States ex rel. Thompson v. Columbia/HCA Healthcare Cii2p.F.3d 899, 901 (5th Cir.

1997) (citing 31 U.S.C. § 3729(a)). "[C]laims fondees rendered in violation of a statute do not
necessarily constitute false or fraudulent claims under the FIAAWhere legitimate grounds for
disagreement over the scope of regulatory provision exists, a person cannot be held to have
knowingly presented a false clairdnited States v. Southland Management C&@p6 F.3d 669,

684 (5th Cir. 2003) (citingynited States ex rel. Lamers v. City of Green,B&g F.3d. 1013, 1018

(7th Cir. 1999) (declaring "imprecise statementslifferences in interpretation growing out of a

disputed legal question are similarly not false under the FCA.")).



The Government and Dynasplint each filed motions for partial summary judgment on the
issue of whether Medicare-certified SNFs are giatieally ineligible for Part B DME coverage

under the applicable law. (Rec. Doc 80-3 at p. 1; Rec. Doc. 82-1 at p. 7).

II.Law & Analysis
A. Legal Principles
1. Summary Judgment

Pursuant to Rule 56(a) of the Federal RoleSivil Procedure, summary judgment shall be
granted "if the movant shows that there is no gendisfgute as to any material fact and the movant
is entitled to a judgment as a matter of law." Fed. R. Civ. P. 56(a). The materiality of facts is
determined by the substantive law's identification of which facts are critical and which facts are
irrelevant. Anderson v. Liberty Lobby, Inel77 U.S. 242, 248, 106 S. Ct. 2505, 2510, 91 L. Ed.2d
202 (1986). A factis material if it "might &ift the outcome of the suit under the governing law."

Id.

If the dispositive issue is one on which the nonmoving party will bear the burden of proof
at trial, the moving party may satisfy its summgggment burden by merely pointing out that the
evidence in the record contains insufficient pramicerning an essential element of the nonmoving
party's claim.SeeFed. R. Civ. P. 56(c)Celotex Corp. v. Catretd77 U.S. 317, 325, 106 S. Ct.
2548, 2554, 91 L. Ed. 2d 265 (1986ge also Lavespere v. Liberty Mut. Ins.,©&0 F.2d 167, 178
(5th Cir. 1990). Once the moving party carries its burden pursuant to Rule 56(a), the nonmoving
party must "go beyond the pleadiregsd by [his] own affidavits, or by the ‘depositions, answers to
interrogatories, and admissions on file,' designageifipfacts showing that there is a genuine issue

for trial.™ Celotex477 U.S. at 324, 106 S. Ct. 2558e also Matsushita Elec. Indus. Co., Ltd. v.
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Zenith Radio Corp475 U.S. 574, 587, 106 S. B48, 1356, 89 L. Ed.2d 538 (1986 uguster

v. Vermillion Parish School Bd249 F.3d 400, 402 (5th Cir. 2001).

When considering a motion for summary judgmtre,Court views the evidence in the light
most favorable to the nonmoving par@illis v. Louisiana294 F.3d 755, 758 (5th Cir. 2002), and
draws all reasonable inferences in favor of that patitynt v. Rapides Healthcare System, L.L.C.,
277 F.3d 757, 764 (2001). Factual controversies dre tesolved in favor of the nonmoving party,
"but only when there is an actuantroversy, that is, when both parties have submitted evidence
of contradictory facts."Little v. Liquid Air Corp.,37 F.3d 1069, 1075 (5th Cir.1994) (citations
omitted). TheCourt will not, "in the absence of any proof, assume that the nonmoving party could
or would prove the necessary fact§&ee id(emphasis in original) (citingujan v. Nat'l Wildlife

Fed'n,497 U.S. 871, 888, 110 S. Ct. 3177, 3188, 111 L. Ed.2d 695 (1990)).

Although the Court is to corder the full record in ruling on a motion for summary
judgment, Rule 56 does not obligate it to shdoor evidence to support a party's opposition to
summary judgmentSed-ed. R. Civ. P. 56(c)(3) ("court neednsider only the cited materials");
Malacara v. Garber353 F.3d 393, 405 (5th Cir. 2003) ("When evidence exists in the summary
judgment record but the nonmovant fails even ferréo it in the response to the motion for
summary judgment, that evidence is not properfgieethe district court.”). Thus, the nonmoving
party should "identify specific evidence in tleeord, and articulate” precisely how that evidence
supports his claimsForsyth v. Barr19 F.3d 1527, 1537 {XCir.), cert. denied513 U.S. 871, 115

S. Ct. 195 (1994).

B. Application of the Legal Principles



1. Pending Cross-Motions for Summary Judgment

The Medicare program is split into distinctrggaand is administed by the Centers for
Medicare & Medicaid Services ("CMS"). Medicdrart A covers eligible beneficiaries requiring
inpatient medical care at a per diem rate, whidalsulated to cover all patient-related costs, paid
to the providing facility. 42 U.S.C. § 1395d. Medlie Part B, which covers medical and other
health services, provides payment for the remt@lurchase of DME only if the equipment is used
in the patient's "nome" or in "an institution used as [the] home." 42 U.S.C. § 1395x(n). Medicaid,
on the other hand, covers custodial care. (Rec. 82-1 at p. 3 (citing 42 C.F.R. § 411.15(Qg)).
Therefore, Medicare Part A pays the institutiontfee expense of DME supplied to a beneficiary
when such a service is provided for use in a hospital or skilled nursing facility ("SNF") as defined
in the applicable statutes, and Medicare PartyB fze supplier directly when a product is provided
to a beneficiary for use in the "home" or instibutithat the beneficiary uses as the home. Pursuant
to Section 1395x(n), "home" includes "an institutim@d as his home other than an institution that
meets the requirements of subsection (e)(1) osdtsion or section 1395i-3(a)(1) of this titl&ee
42 C.F.R. §410.38 ("[a]n institution that is used &®me may not be a hospital, or a CAH [critical
access hospital] or a SNF defined in sectib®81(e)(1), 1861(mm)(1)%819(a)(1) [i.e. § 1395i-
3(a)(1)] of the Act, respectively.”). Section 13%%a) defines a SNF as an institution (or distinct

part of an institution) which—

(1) is primarily engaged in providing residents—

(A) skilled nursing care and related services for residents who
require medical or nursing care, or



(B) rehabilitation services for the rehabilitation of injured,
disabled, or sick persons, and is not primarily for the care and
treatment of mental diseases

(2) has in effect a transfer r@gment (meeting the requirements of
section 1395x(l) of this title) with one or more hospitals having
agreements in effect under section 1395cc of this title; and

(3) meets the requirements for a skilled nursing facility described in
subsections (b), (c), and (d) of this section.

§ 1395i-3(a)(1)-(3). To receive payment, supglief DME, including Dynasplint, must submit
claims based on the place of service where theficearg will be using the device. Accordingly,
Part B pays the supplier directly, and payment is only proper for DME supplied for use in the home,
or institution used as the home, other than an institution as defined in (e)(1) of this section or §

1395i-3(a)(1).

The sole issue raised in the Government's motion is whether a provider of DME is
categorically prohibited from submitting claifts DME supplied to Medicare beneficiaries that
reside inMedicare-certifiedSNFs. In its motion, the Government contends that Congress has
expressly prohibited Part B coverage of DME @se in SNFs. (Rec. Doc. 80-3 at p. 8). In
particular, the Government avers that Congressesspr delegated to the Secretary of Health and
Human Services ("HHS"), and HHS subsequently delegated to CMS, the authority to determine and
certify a facility as a SNF. Therefore, the Goweent argues, Congress has clearly and expressly
declared that certification as &NF by HHS or CMS is singularBufficient to trigger the Part B
DME payment proscription found in Section 1395x((Rec. Doc. 80-3 at p. 9 (citing 42 U.S.C. §
1395aa(a))). Accordingly, the Government suggésésclaims at issue in this case, submitted by
Dynasplint to Part B for DME furnished to beneficiaries Ntedicare-certified SNFs, are

categorically false. The Government also asgkdt, even if the statutes governing DME and Part



B payment were ambiguous, HHS and CMS's interpretaticthose statutes, i.e. that certification
as a Medicare-participating SNF is sufficient to trigger a proscription of DME payment, is entitled

to Chevron deference. I¢l. at p. 10).

In their response in opposition, Defendants coumitérthe assertion that certification is not
the bright-line standard for the Part B prohinitfor DME provided for usin SNFs. Defendants
offer that the statutory exclios found in 8§ 1395x(n) only contengtés the definition contained in
§ 1395i-3(a)(1): "an institution that is primargygaged in providing...(A) skilled nursing care...or
(B) rehabilitation services...," while the standafor certification found in Section 1395i-3(b)-(d)
expresslyexclude 1395i-3(a)(1) from consideration agrihe certification process. (Rec. Doc. 98
at p.10). Thus, Defendants propose, whether or not an institution is "primarily engaged" in
providing skilled nursing or rehabilitative care is wregainable from its certification statusd.(
atp. 11). In other words, Defendants arguettteGovernment's interpretation and reliance solely
on certification fails and summary judgment mustibeied. In addition, Defendants contend, the
Court must engage in a case-by-case analysis to determine if the Medicare-certified SNF was
actually "primarily engaged" in providing skilled nursing or rehabilitative care for the Court to find
that the claim was false or fraudulent for purpasfdgability and treble damages under the False

Claims Act. (d. at p. 1, 16).

Consistent with its opposition, Dynasplint arguress cross-motion that the claims are not

false simply because a facilityMedicare-certifiedas a SNF. Defendargsggest that certification,

! The Government cites excerpts from Medicarer@aProcessing Manual, Medicare websites, Medicare
Benefits Policy Manual, State Operatidianual, and others to support its interpretation of the statutes at issue.

2 Chevron, USA, Inc. v. Natural Res. Def. Council, Inc., 487 U.S. 837 (1984).
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alone, is insufficient to raise the statutory proscription found in § 1395x(n). Specifically,
Defendants contend that 8 1395i-3(a)(1) requires the institution to be "primarily engaged in
providing skilled nursing care," and, therefore, smphovision means that the facility must provide
skilled nursing or rehabilitative care to, at least, a ntgjof its patients. (Rec. Doc. 82-1 at p. 16).
Defendants further assert that the definition &NF is not based on the types of services that a
facility is capable of providing, but the seres the facility "actually provides.Id;). Additionally,
Defendants claim that the regutatipertaining to Part B coveragEDME that prohibits hospitals,
critical access hospitals ("CAH"), and SNFs from serving as a beneficiary's "home" distinguishes
between substantive definitions and definitionst thertain to certification. In support of this
contention, Defendants point to the definition 6€&H," which states, "[t]he term ‘critical access
hospital' means a facilitgertified by the Secretary as a critical access hospital under section
1820(e)." (d. at p. 16 (internal citations omitted) (emphasis added)). In particular, Defendants
contend that, had Congress intended certificabdoe the final word on whether DME payments
were prohibited, it would have likewise basedphascription on certification and not the type of

care that the facility was "primarily engaged" in providing. (Rec. Doc. 82-1 at p. 23).

2. Certification | s Sufficient

In sum, the Government claims that Congeegeessly delegated the authority to certify an
institution as a SNF to the Secretary, and, thereferdfication by the Secretary and/or its delegate
is sufficient to bar payment under Part B for EMrovided to beneficiaries living in a certified
SNF. Defendants aver that the Governmentffication-based theory, as the sole grounds for
asserting the DME prohibition, contradicts thatste as written and, thefore, must fail.
Accordingly, to decide this issue, this Courtghdetermine the following: (1) what authority did
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Congress delegate with regard to the certificatf SNFs, (2) what facilities are included in the
statute's prohibition against payment for DME fshed in certain types of institutions, and (3)

whether certification alone as a SNF is suffitimandate application of 1395x(n)'s prohibition.

The Government is correct that Section 139&pexXplicitly delegates to HSS the authority
to make an agreement with any State for purposat#iafng that State's health or other appropriate
agency to determine whether an institutioa rspital or skilled nursing facility. Moreover, HHS
has delegated the authority to determine Medicare participation of state-certified facilities to CMS.
(Rec. Doc. 80-3 at p. 4). Put silmpn practice, the state agenogrtifies a provider, and CMS may
or may not approve of the provider as a Medicare participating emtityat(p. 5). Therefore, a
critical question for this Court is: what authyy exactly, has Congress delegated to HHS with

regard to certification of Medicare-participating providers.

Section 1395i-3(g) provides some guidancén that provision, Congress declared,
"[pJursuant to an agreement under 8§ 1395aa iaf tile, each Stat shall be responsible for
certifying, in accordance with surveys conducted umpdeagraph (2), the compliance of skilled
nursing facilities... with the requirements of subsect{d)s(c), and (d) of this section [i.e. 1395i-
3(b)-(d)]." 42 U.S.C. 8§ 13951-3(g)(1)(A). Nothimmgthat subsection or paragraph (2) requires the
State, HHS, or CMS to certify a provider basedstatus as "primarily engaged in providing to
residents (A) skilled nursing care... or (B) rehabilitative services..." as required under Section 1395i-
3(a)(1). Consequently, without more, the sitbes not grant the authority, nor does it require
HHS, to certify, for purposes of Medicare partatipn, a provider based on the level of care the

provider or institution is "primarily engaged" in furnishing to its patients.



For additional support, the Government avers that CMS has promulgated Federal
Regulations to demonstrate that its intetgtion is correct, citing Sections 488.10(a)(1), 488.300,
483.1(a)(1), and 483.5(a) of Title 42 of the Codé&efleral RegulationsHowever, the Court is
particularly persuaded by the language of 42R.8 483.5(a), which states: "Facility Defined. For
Purposes of this subpart, facility means a siilising facility (SNF) that meets the requirements
of sections 1819(a), (b), (c), and (d) of the.Ac¢t Specifically, § 483.5(ajirectly implicates the
definition of a SNF contained in 8 1395i-3(a), and more importantly 8 1395i-3(a)(1), in the
certification process. Thereforeading together all of the pertint C.F.R. provisions, statutes, and,
so far as they have the power toquade, HHS and CMS's interpretatiosesefn. 1) of the statutes,
the Court finds that certification necessarily applidether a facility was "primarily engaged” in

providing to residents the types of care detailed in subsections (1) and (2) of the § 1395i-3(a).

Contrary to Defendants' assertions, thosi€ does not read 8§ 1395i-3(g) as imposing a limit,
by not including 8 1395i-3(a), that would bar consideration of whether the facility is "primarily
engaged" in providing skilled nursing or rehabilitatage in the certification process. Neither does
the Court find that 42 C.F.R. § 483:6nflicts with the statute agritten. In addition, the Court is
not persuaded by Defenddresggument undest. Elizabeth's Med. Ctr. of Boston, IRcThompson
396 F.3d 1228 (D.C. Cir. 2005) contad in their Cross-Motion for Summary Judgment (Rec. Doc.
82-1 at p. 16) in support of its quantitative argument concerning the interpretation of "primarily
engaged.” To the contrary, a closer readifighat case indicates that the opinion directly
contradicts Defendants' arguments in its oppositidhédGovernment's motion. In that case, the
court declared, "a facility must be primardngaged in providing skilled nursing or rehabilitative

care toqualify as a SNF...."ld. at 1234 (emphasis added). Accordingly, the Court finds that the
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DME prohibition, which clearly and explicitly excludes coverage for beneficiaries residing in
institutions meeting the definitions ointer alia, 81395i-3(a)(1), is implicated through the
certification process.Therefore, the Court finds that cert#ition is sufficient to trigger the DME

proscription contained in § 1395x(njfowever, this is not the end of the inquiry.

3. The Presumption

Defendants properly point out that certification merely requires that a facility be in
"substantial compliance” to participate in Medecas a SNF. (Rec. Doc. 98 at p. 11 (Defendants
incorrectly cite 42 C.F.R. 8§ 488.330(b)(1) as "42 U.S.C. § 488.330(b)(1)"). Moreover,
§ 488.330(b)(2), the provision regarding noncompliant facilities, does not remutioenatic
termination of a facility's Medicare or Medicgdovider agreement if that facility does not meet
the certification standards. Thus, a facility ynan fact, be noncompliant with any of the
certification standards, including the requiremd#rdt the facility be "pmarily engaged” in
providing skilled nursing or rehabilitative care, and still participate in Medicare or Medicaid as a
certified SNF. Furthermore, a facility may be 'tparily engaged” as required by the statute and
regulations at the time it is certified, and fall vela level of care constituting "primarily engaged"
thereafter. Certification of a facility as compligannot be, and is not, permanent. Thus, the Court
finds that certification does not stand as an irrebuttable conclusion that a facility is "primarily
engaged" in providing skilled nursing or rehabilitattage. In further support of its conclusion, the
Court agrees with Defendants' contention bzt Congress wanted to prohibit payment for DME
submitted for patients residing in Medicare-certif@®NFs and not those facilities that are actually
"primarily engaged" in providing the requisitare Congress would have simply based the

prohibition purely on certification. However, Ggress did not. Congress specifically chose to
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prohibit DME payments based on the facilities tlwate "primarily engaged" in providing certain
types of care. As a result, Daftants must be able to preseomiradictory evidence to show that
a particular facility is no longer "primarily engatjen providing the requisite level of care for this

Court to impose False Claims Act liability.

Finally, the Court recognizes Defendants' suggestion that a facility must provide skilled
nursing or rehabilitative care to, at least, fiftyrgent (50%) of its patients to implicate the DME
prohibition. At this time, the Court is not convindédt it must decide the precise definition and/or
percentage of care required to be "primarily enddgespecially without application to the facts of

this case, to make a complete ruling as to the two motions before the Court.
I11. Conclusion

For the reasons stated above | S ORDERED that the Government's Motion for Partial
Summary Judgment (Rec. Doc. 80) and Defendants' Motion for Partial Summary Judgment (Rec.

Doc. 82) are botlcRANTED IN PART andDENIED IN PART as stated herein.

New Orleans, Louisiana, this2day of February 2015.

KURT D. ENGELHARD
UNITED STATESDISTRYCT JUDGE
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