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UNITED STATES DISTRI CT COURT
EASTERN DISTRICT OF LOUISIANA

CENTER FOR RESTORAME CIVILACTION
BREAST SURGERY, L.IC., ET AL.

VERSUS NO. 10-4346
HUMANA HEALTH BENEFIT SECTION"L" (2)

PLAN OF LOUISIANA, INC., ET AL.

ORDER & REASONS

Before the Courts Defendants’ Humana Health Benefit Plan of Louisiana, Inc., Humana
Inc., and Humana Health Plan, Is¢collectively"Humand) Motion for Partial Summary
Judgment as to Plaintiffs’ ERISA 502t¢}laims (Rec. Doc. 170Havingconsidered the
applicable law and the partiesemoranda, the Court now issues this Order & Reasons.

l. BACKGROUND

This case arises out of an alleged underpayment for medical selie€3enter for
Restorative Breast Surgery, LLOJentel) perfornms postmastectomy breast reconstruction
medical servicesandSt. CharlesSurgical Hospital ("St. Charlespyovides hospital services in
connection with those procedures. Both the Center and St. Charles prbesesgrvices to
patientswho were participants in Humas&mployee Retirement Inc@nsecurity Act
("ERISA") plan The ERISA plarpermit patients to obtain services from out-of-network
providers, such as the Center and St. Charles, and in turn Humana calculates and pays
reimbursements to the providers of those servitesalculatingreimbursemestsuch as the

one at issueslumana allegetheyconsider theéeasonable and customary rate.

! Section 502 of ERISA is sétrth in 29 U.S.C. § 1332 and section 503 of ERISA is set forth in 29 U.S.C.
§ 1333. Courts, and the parties in this case, use these references interthargesioch, the Court will refer to
both throughout this Order & Reasons.
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The Center and St. Charles filed this action in the Civil DisBairt for the Parish of
Orleans seekingenefits on behalffdheir patientsand seeking reimbursements, on their own
behalf,for serviceghey had provided tpatients covered by Humafeollectively “the
Plaintiffs”). On November 17, 2010, Humana removed to this Court on the basisetiznter
and St. Charleglaims were preempted by ERIS@&Rec. Doc. 1). On December 12, 201 t
Center and St. Charles sougdimand (Rec. Doc. 9Qvhich the Court denied on March 22, 2011
(Rec.Doc. 22). Humana then filed a Motion to Dismiss on April 15, 2@adwhile it was
pending, the Center and St. Charles filed a Motion for Leave to Amend their Com(Ramt
Doc. 33). On July 20, 2011, the Cogranted the Center and St. ChdrMstion for Leave to
Amend their Complaint and denied Humana's Motion &niiss the original complaint. (Rec.
Doc. 45).

In their amended complaint, the Center and St. Charles assert claims aganasiaH
underERISA and state law(Rec. Doc. 46)With respect to their ERISA claims, the Center and
St. Charleseek recovery as assignees of their patients, st Humana breached its
fiduciary duty of loyalty and care, failed to provide full and fair review, and t@dlthe claims
procedures. The Center and St. Charése@d state lawlaims ofdetrimental reliancdraud,
negligent misrepresentation, breach of contractusast enrichment, for which th@enter and
St. Charleseek recovery on their own behalthey also claim Humana violated the Louisiana
Unfair Trade Practices A¢'LUTPA") and the Louisiana Insurance Code. In response to the
amended complainjumana fileda Motion to Dsmissthe abovdisted claims (Rec. Doc. 49).
After that motion had been fully briefed bye partes (Rec. Docs. 49, 53, 56, 60), the Court
stayed the proceedings October 12, 2011 on the joint motion of the parties (Rec. DocOé1).

September 9, 2013, the Coliited the stayon the motion of the Center and St. Charles. (Rec.
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Doc. 63). At the request of the parties, the Court continued the Motion to Dismiss the Amended
Complaint.

On March 27, 2014, the Court grantddmana’s Motion to Dismiss part and denied it
in part. (Rec. Doc. 65)Specifically,it concluded that the Center and St. Charles had sufficiently
allegal their ERISAclaims and their state law clairfar detrimental reliance, fraud, negligent
misrepresentation, and breach of contract claims, but not their unjust enrichbhERf, and
Louisiana Insurance Code claim$he Court denied Humana'’s Motion for Reconsideration.
(Rec. Doc. 80). On July 7, 281Plaintiffs filed a Motiorfor Leave to File an Amended Eit
1 to the Amended Complaint in orderadd patients to their ComplainfRec. Doc. 81).The
Court granted Plaintiffs’ leave on July 10, 2014.

To date, Plaintiffs bring this suit on behalf of themselves and as assignees ofid08.pa
Fifty-four of those patients were members of employee group health plans goverrieRiSby E
The parties indicated to the Court that disposition of the ERISA claims wouldhitiier
disposition of the non-ERISA claims, so the Court bifurcated the proceedings andi dngere
parties to proceed with the ERISA claims while staying theERISA claims. (Rec. Doc. 117).
While the Court initially ordered the parties to submit their brie¢ggrding the ERISA claims on
February 23, 2015, Humana relayed to the Court that it wished to file a number of dispositive
motions that would resolve many of the ERISA claims. The Court thus contlegtédbruary
23, 2015, briefing deadline into the daadlfor the parties to submit dispositive mosor{Rec.

Doc. 158). Humaneorsequently filed six (6) motions for summary judgment related to the

ERISA claims® The Court ruled ofive (5) of these motions for summary judgment on July 15,

2 Humana fileda Motion for Summary Judgment ofatiffs’ Medicare Advantage Claims (Rec. Doc.
155), but the Cat granted Plaintiffs’ voluntardismissal of those claims with prejudice (Rec. Doc. 240).
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2015. The Cout now addresses Humanaixth, and final, motion for summary judgment on the
ERISA claims

Il. PRESENT MOTION

In its July 15, 2015 Order & Reasons (Rec. Doc. 251), the Court delayed ruling on
Humana'’s final motion for summary judgment (Rec. Doc. 170)caderedPlaintiffs to
provide: 1) clarification regarding which of the 54 ERISA patients on behalf of witaintiffs
were asserting section 502(c) claims; and (2) supporting documentationHaf¢hose
patients’ clear notices of documentation requeBtaintiffs timelyfiled therequested materials
in their Response to Order to Show Cause. (Rec. Doc. Baghana filed a Response
Plaintiffs’ Response (Rec. Doc. 271), and Plaintiffs consequently filed a Reply tartdisn
Response (Rec. Doc. 27XHlavingreviewed these filingshe Court will now dispose of
Humana’sMotion for Partial Summary Judgment as to Plaintiffs’ ERISA 502(c) ClaiiRec.
Doc. 170).

A. Humana’s Motion for Partial Summary Judgment as to Plaintiffs’ ERISA

502(c) Claims (Rec. Doc. 17@nd the Court’s Order to Show Cause (Rec. Doc.
251)

In its Motion for Partial Summary JudgmeHtimana asserted that Plaintifésled to
allege a cognizable violation of Section 502(c). Humana also argued that Bl&agtl to
allege any violationvithin the oneyear statute of limitation$. The Couriagreed with Humana
that these claims were not cognizable based on the documents presented btifie, Plat the
Court declined to grant summary judgment. The Court instead issued a Rule to Show Cause
allowing Plaintiffs anopportunity to cur@ny insufficienciedy providing supporting

documentation of their claims. (Rec. Doc. 251). Thus, the primary briefing mataritie

% These are the only two issues in Humana’s motion remaining befo@®the as the Court rudeon all
other asserted matters in its July 15, 2015 Order & ReaSweRRec. Doc. 215 at 284.
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merits of the motion at issue were delivered after this Court’s Order to Show Wasisssued
July 15, 2015. (Rec. Doc. 251).

1. Plaintiffs’ Response to Order to Show Cause

Plaintiffs clarified whichof the fifty-four ERISA patients werassertingsection 502(c)
claimsin their Response to Order to Show CauBkintiffs averthat Humana failed torpduce
plan documents, in violation &RISA section 502(c), for thirtgevenERISA patients.(Rec.

Doc. 202). Plaintiffs also provided supporting documentation in the form of appeal letters,
assignment forms, and other formal memoranda for each of those patients’ do®guests.
These documents, Plaintiffs contend, satisfy the requirements of 29 U.S.C. § 1132(odand re
summary judgment inappropriate. (Rec. Doc. 202 at 3).

Regarding prescription |&ntiffs arguethatnineteerof these claims are not prescribed
because they were filed within 365 days ofphéent’'srequesfor documents. (Rec. Doc. 256
at 2-6). For those claims filed more than 365 dafysreach patient’s reque$tlaintiffs claim
that theCourt’s 701-daystay of the matter equitably tolled the prescriptive periékc. Doc.

256 at 6-10).Plaintiffs support their argument with the reasoning of the Court’s July 15, 2015,
Order & Reasons, Rec. Doc. 251, where tharCloeld that the Plaintiffs’ 8132(a)()(B)
claims were equitably tolled during the period of the stay. (Rec. Doat256

2. Humana’'s Response to Plaintiffs’ Response to Order to Show Cause

Humana replies and argues that many of the Plaintiffs’ claims are prescfidec Doc.
271 at 2-5). Humana contends that while the Court’s stay may have equitably toh&tdlai
8 1132(a)(1)(B) claims, the stay did not equitably toll the § 1132(c) claims. In s plos
assertion, Humana characterizes182(c) as a “penalty provision,” andasftisher v. Metro.

Life Ins. Co, 894 F.2d 1073, 1077 (5th Cir. 1990), for the propositi@tpenalty provisions,



such as 8132(c), must be strictly construed. (Rec. Doc. 271 at 3). With this in mind, Humana
notes that sixteen of the seventeen cldwnsvhich Plaintiffs request equitable tolling began
with a requestdr documents during the litigation stay. Humana argues that Plaintiffs ignored
the stay by requesting these documents, and contends that it is not “equitable”ize penal
Humana for fding to respond to requests delivered in violation of the sfggc. Doc271 at 2—
4). Humana also argues that pati@htSmall’s claim is prescribed on the grounds that even if
this Court equitably tolls Small’s claim, the claim will not be within the 365 day preseriptio
period. (Rec. Doc. 271 at 8)-
Humanafurther objects on the grountsat Plaintiffsprovided incorect and/or
incomplete assignments for seven of the patients. (Rec. Doc. 271 at 5-7). Humareanhotes t
Plaintiffs requested some documents pursuant to their authority as repressmftihe
Center” when patients assigned rights to “the Hospitalf"\ace versa. (Rec. Doc. 271 at 5-7).
Humana also notes that one of the patient’s assignments is missing a sigagei(Rec. Doc.
271 at 6).
Humana further argues that Humana wasobligated to respond to twelve of the

document requests, because Plaintiffs sent their document requests to Mr. Kidg, @uisisel
for Humana, rather than to the plan administtatbumana citeg§ 1132(cland argues that the
statutedoes not expressly provide a cause of action for the failure of outside counsel to respond
to a request. To recover under § 1132(c), a plaintiff must establish

(1) that he is a plan participant or beneficiary; (2) that he has made

a written request to a plan administrator for information that falls

within the purview of ERISA’s disclosure requirements; and (3)

that the plan administrator failed to provide the requested

documents within thirty days of the written request.

Wargotz v. NetJets, IndNo. 09-4789, 2010 WL 1931247, at *3 (D.N.J. May 13, 2010).
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Notably, inthe twelvedocument requests addressed to Mr. Kivigintiffs’ counsel
began by stating, “Pursuant to our recent conversation, this will confirm that y@acedapt
service of the aboveeferenced appeal on behalf of Human@He first of theseélocument
requests &s sent on February 3, 2012. (R. Doc. 271 at 3). Mr. King objected to the receipt of
these document requests on February 27, 2015, over three years after the arriiakofdtier.
(R. Doc. 273 at 4).

3. Plaintiffs’ Reply to Humana’'s Response

Plaintiffs argue in their Reply to Humana’s Respotis# regardless of the stay, Humana
was obligated to produce the documents in question, and that Humana should not be allowed to
evade that obligation by relying on the Court’s hold on litigati®ec. Doc 263 at 3).

Plaintiffs also provide documentation correcting most ofrtbemplete filingsdentified by
Humanaand argue that those documents which remain incomplete generate a materiél issue o
fact (Rec. Doc. 273 at 3Plaintiffs additionally ague that Mr. King is legal representative and
counsel of record for the administrators of the claims at issue, and that imatafity obligated
himself to accept service on behalf of his clients. (R. Doc. 273 at 4). Plaintiffdhavénis

satidies the formal requirements of 8§ 1132(c).

Il LAW AND ANALYSIS

The Court finds that Humana asserts four arguments contesting the vialiligraiffs
ERISA section 502(c) claims in its Response to Plaintiffs’ Response to Or8bkotw Causgql)
seventeen of the claims fall under a-year statute of limitations period and are therefore
prescribed; (2pne of the claims is prescribed even if this Court equitably tolls the section 502(c)
claims; (3)seven of the claims are not supported by sufficient documentation;)amekle of

the claims are founded on document requests which were sent to Humana’s counsiiarather



the plan administrator, and thus cannot provide the basis for a 502(c) ¢laenCourt will
address each argument in turn.

A. The Summary Judgment Standard

Summary judgment is proper “if the pleadings, depositions, answers to interregjat
and admissions on file, together with the affidavits, if any, show that there esmogissue as
to any material fact and that the moving party is entitled to a judgment as a matter of la
Celotex Corp. VCatrett 477 U.S. 317, 322 (1986) (citing Fed. R. Civ. P. 56(c)). “Rule 56(c)
mandates the entry of summary judgment, after aatedime for discovery and upon motion,
against a party who fails to make a showing sufficient to establish ttere of an element
essential to that party's case, and on which the party will bear the burden of priabf aid.
When considering a motion for summaudgment, the district court “will review the facts
drawing all inferences most favorableth@ party opposing the motionReid v. Stat&arm
Mut. Auto. Ins. C9.784 F.2d 577, 578 (5th Cir. 1986)he court must find[&a] factualdispute
[to be] ‘genuine’ if the evidence is such that a reasonable jury could return et ¥erdhe
nonmoving party [and a] fact [to be] ‘'material’ if it might affect the outcontleeo$uit undethe
governing substantive law.Beck v. Somerset Techisic., 882 F.2d 993, 996 (5th Cir. 1989)
(citing Anderson v. Liberty Lobby, In&77 U.S. 242, 248 (1986)).

B. The Applicable Law of ERISA

Pursuant to 29 U.S.C. § 1024(b)(4), an ERISA plan administrator, “shall, upon written
request of any participant or beneficiary, furnish a copy of the latest dxlatenary plan
description...or other instruments under which the plan is established or operatethh Sect
1022(a) instructs that “[a] summary plan description of any employee benafghaAd be

furnished to participants and beneficiaries as provided in section 1024(b) ofeliisAny



administrator who fails or refuses to comply with such a request may, withtoulis

discretion, be held personally liable to the requesting party up to $100 fadaaealter the date
of refusal. 29 U.S.C. 1132(9ee Fisher v. Metropolitan Life Ins. €895 F.2d 1073, 1077 (5th
Cir. 1990). The Fifth Circuit has instructed that “as a penalty provision section 1132{d)emus
strictly construed.”Fisher, 895 F.2d at 1077.

C. The Equitable Tolling of Plaintiffs’ Section 502(c) Claims

In its Order & Reasons dated July 15, 2015, this Court equitably tolled eight claims
involving five different ERISA patients. (Rec. Doc. 251 at 13—-Tfjese claims were brought
under BRISA section 502(a)(1)(B). (Rec. Doc. 271 at 3). The Court is now asked to equitably
toll seventeen more claims, this time pursuaRISA section 502(c). The Court can exercise
its equitable powers whenever exceptional circumstances atis®jgth he Court recognizes
that it should “sparingly” extend such relidfwin v. Dept of Veteran Affairs498 U.S. 89, 95
(1990). “Generally, a litigant seeking equitable tolling bears the burden of esiallisvo
elements: (1) that he has been pursuing his rights diligently, and (2) thaestwatedinary
circumstance stood in his wayPace v. DiGuglielmp544 U.S. 408, 418 (2005).

Having granted the Plaintiffs’ request for equitable tolling for their sed&D2(a) claims,
the Court finds no meangful way to distinguish the current claims at issue. Humana is correct
to assert that section 502(c) is a penalty claim, and that penalty claims lsacutittly
construed.Fisher, 895 F.2d at 1077. However, the Plaintifisirden as articulated by the
Supreme Court iPaceremains unchanged. Pace, 544 U.S. at 18. Plaintiffs have pursued their
rights diligently, and the Court finds the same “extraordinary circumesghice., the litigation
stayrequested bgounsel for both parties, are present. The Plaintiffs suspended all litigation

while they pursued a settlement with Humana, and as this suspension was intended to benef



both patrties, it would be unjust if the 502(c) claims were barred simply becausdritifpla
were unable to file an amended complaint and join the suit.

Humana’'sefforts to distinguish the 502(c) claims from the 502(a) claims are unavailing.
Humana asserts that because Plaintiffs filed document requests duritaylieey effectively
waived their rights tequitable tolling regarding these requests. (Rec. Pot.at 3—4). This
logic is unpersuasive. Simply put, a litigation stay is not a license to ignode¢henent
requests of patients. The litigation stay requested by the partiegavded for the purpose of
resolving all claims, both those present and those yet to be asserted. ®ldmtifiment
requestsif answered, would have expedited the process of identifigngemaining patients
with viable claims against Humana, and the identification of patients with viable clasns wa
the best interests of a complete settlement. It would be unjust to allow Humandhe use
litigation stay as a mechanism to hide information which ERISA statutorily oblitiegesto
provide to patients.

However, the Court finds its discretion that it is appropriate to limit the samtsi
imposed by ERISA section 502(c). Plaintiffs ask this Court to nullify their owriamaduring
the stay, and to penalize that of Humana. The principles of equity cannot sustdingthis
skewed. Thus, while this Court will equitably toll the seventeen 502(c) claimstahtey
Humana, the Court will not fine Humana for its failure to provide docunmetatsng to any of

these seventeen patients during the litigation. stay
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D. Prescription of R. Small’'s Section 502(c) Claim

In Plaintiffs’ Response to Order to Show Cause, Plairdgtertedhe section 502(c)
claim of R. Small.Plaintiffs calculate R. Small’s claim as begifiled within 364 day®f the
document regest after accounting foihis Court’s equitable tollingeriod of 701 days during
the litigation stay Humana contesRlaintiffs’ calculationof the length of the stay in their
Respamse to Plaintiffs’ Response, averring ttta stay lasted 698ays—from October 12, 2011,
to September 6, 2013 ccounting for this alleged mathematical error, Humana argues that R.
Small’s claim ran for 368 days beforenas filed, and is thus barre@laintiffs do not dispute
Humana’scalculation in their Reply to Humana’s Response.

After reviewing the contested dates at issue, the Court finds that R. Smaitisscla
within the applicable prescriptive period of 365 days. Humana inaccurately déinegration
of the Court’s stay of litigation. Humana is correct to state that the Court’s dtag bfigation
began on October 12, 2011. (Rec. Doc. 61). However, Humana’s position that the Court’s stay
of this litigation endd on September 6, 2013, is flawédHumana cites to the Courfiing date
of its Order granting Plaintiff’s Motion to Lift Stay, not to teetrydate of said Order. An
Orde does not become effectivatil it has been formally enterdéxy the clerk’s officeseeFed.
R. Civ. P. 79(a) (providing for entry of orders by clerk of co alsaFed R. Civ. P. 58(c)
(defining the date of entry as the effective date of judgmeanid)the Order granting Plaintiff's
Motion to Lift Stay washot entered until September 9, 2013. Thus, relying on Humana’

original calculation that R. Small's ctairan for 368 days, adding three additional days to the

*In this Court’s July 15, 2015, the Court stated that it lifted the sts8eptember 6, 2013. (Rec. Doc. 251
at 16). The Court recognizes that this refee to the filing of its Order to Lift Stay may have misled the parties,
and now conclusively holds that the stay was effectively liftedegie®nber 9, 2013.
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length of the stay supports a finding tRatSmall’s claim ran for 365 days. This is withimret
applicable prescriptive period of 365 days.

E. Plaintiffs’ Standing to Request Documents under Each Patient’s Health Plan

Humana objects to seven of Plaintiffs’ claims on the grounds that Plaintiffs didveot ha
standing to request documents uneiech péent’s health plan The alleged lack of standing
stems fronthe patients’ failure tassign their rights to the entity which requested the documents.
See LeTourneau Lifelike Orthotics & Prosthetics, Inc. v. Wal-Mart Stores2P8 F.3d 348,

251 (5th Cir. 2002) (“[A]bsent a valid assignment of benefits from the [member], [the
provider/assignee] would have no derivative standing to sue the Plan under ERIiSA Sec
502.”). Following Humana’s Response to Plaintiff's Response to Order to Show Cause,
Plairtiffs provided additional documentation to the Court supporting their contention that each
patient’s rights were properly assignedRec. Docs. 271-1, 273-2, 233- While these

documents are tardy, the Cowiitl consider Plaintiffs supplementary exhitsin its evaluation

of the seven objected-claims.

Humana correctly notes that Plaintiffs’ Response to Order to Show Cause prowdes s
mismatched documentation. Rbreeof these contestedaims, Plaintiffs requestetbcuments
from Humana pursuant to patient assignments to “the Center.” (R. Doc. 271 aH5w@ver,
the exhibits attache the Response to Order to Show Cause only substapaiteet
assignments toSt. Charles.” (R. Doc. 271 at B Twomore of Plaintiffs claims preent the
reverse problem: Plaintiffs requested documents pursuant to assignmenilioat&s,” but
only provided documentation substantiating patient assignments to “the Center.6c(R.7ID at

6-7).
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The Court finds that the additional documentation provided by Plaintiffs in their Reply to
Humana’'s Response cures the defects in Plaintiffs’ initial document productien@otirt. For
these six claims, as well as those which Humana did not contest in its Respdastitfs P
Response, the Courblds that Plaintiffs’ claims are sufficiently cognizable to satisfy their
summary judgment burden.

Humana contests the sufficiency of one additional claim by Plaintiffs. Hunsaeas
that Plaintiffs’ 502(c) claim for M. Gaudet, a patient of “St. Gésgl fails because Gaudet’s
assignment form is incomplet&pecifically, the form is missintpe page with Gaudet’s
signature.Plaintiffs failed to correct this omission in their Reply to Humana’s respeashe
Court concludes that the page in question is not in Plaintiffs’ control. However, the @dsirt fi
that Plaintiffs present sufficient evidence to create a fact issue regérdin§02(c) claim for
M. Gaudet. While the assignment form is missing its signature page, Gaudet initialed five times
elsewhere on thiorm, and Plaintiffs have provided this document to the Court. (Rec. Doc. 256-
3 at 11). The Court finds this sufficient to create issues of fact regarding hleataity of the
document as well as Gaudet’s inteémtaassign his ERIS benefits to “St. Charles.”

F. Proper Service onPlan Administrator

Humana next argues that twelveRd&intiffs’ ERISA section 502(c) claims fail because
they do not complyith ERISA’srequirement that document requests be submitted to the
patient’s “plan administrator.[Rec. Doc. 271 at 7-10Humana is correct that ERISA
generally requires document requests to be served on a plan administrator forspofrgeston
502(c) penales. SeeFisher v. Metropolitan Life Ins. Co895 F.2d 1073, 1077 (5th Cir. 1990)
(noting that ERISA imposes a requirement on the “plan administrator” to respond to docume

requests)Wargotz v. NetJets, IndNo. 09-4789, 2010 WL 1931247, at *3 (D. N.J. May 13,
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2010) (enumerating the requirements of a section 502(c) claim, one of which ia vedfest
to a plan administrator). However, the Court disagrees with Humana’'s @ss$estisection
502(c) does not provide for penalties in cases suchoas tt bar.

Humana contends that Plaintiffs cannot bitwglves of theiisection 50&) clains
because document requests were served on Humana'’s counsel, Mr. King, instead/alic
plan administrator. Thus, this Court must first determine whether an authoriakd leg
representative for a claim administrator may acceRISAmandatedlocument request on
behalf of his client. Section 1132(c) provides that a court may use its discretion to hold an
administratorliable for statutory penalties of up to $100 per day. 29 U.S.C. § 1132(c)(1).
Unlike § 1132(a)(1)(b), which does not limit the scope of defendants, § 1132(c) specifies that
only an “administrator” can be held liable. The term “administrator” is ddfas “the person
specifically so designated by the terms of the instrument under which the pferased.” 29
U.S.C. §1002(16)(A)(i).

Despite the fact that this Court must strictly construe a penalty provisionssehten
502c), see Fisher v. Metropolitan Life Ins. C895 F.2d 1073 (5th Cir. 1990), the Court finds
ample basis to conclude that Plaintiffs’ document requests were sufficieigger liability. It
is a wdl -settled princife of agency law that a principal bound by the actions of his or her
agent. See, e.glrwin v. Dept. of Veterans Affairg98 U.S. 89, 92 (1990) (“Under our system
of representative litigation, ‘each party is deemed bound by the acts of hes-yent.”)
(quotingLink v. Wabash RCo, 370 U.S. 626, 634 (1962)) re Moore 739 F.3d 724, 732 (5th
Cir. 2014) (“An agent's acts and mental states are imputed to his principal whemtrectgen
behalf of the principal); Lubbock Feed Lots, Inc. v. lowa Beef Processors, &30 F.2d 250,

272 (5th Cir. 1980y The liability of a principal to third parties with whom his agent deals is
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predicated on the notion that the authorized acts of the agent are the acts of thal princi
himself.”). In this caseHumana’s agent, Mr. King, alledly communicated that either Humana
was refusing to accept direct service of document requests, or that hedcesponsibility for
conveying document requests to Humana. The clear purp& A section 502(c) is to
penalize claim administrat® who refuse to timely respond to document requests by patients or
their assignees. It would be a gross miscarriage of justice to allow claimistdabons such as
Humana to avoid compliance with section 502(b) simply by instructing their atsotmegquire
patients to send document requests directly to counsel.

Turning to the claims at bar, the Court finds that it is a question of fact wheth&irgr
indicated that he would accept service of document requests for his client, and thaysumm
judgment is inappropriateBeck v. Somerset Techsc., 882 F.2d 993, 996 (5th Cir. 1989).
Plaintiffs counsel, Ms. Griffith, delivered twelve separate document requests to Mr. Kiing, eac
of which asserted that “Pursuant to [Ms. Griffith and Mr. King’s] contensathis will confirm
that you will accept service of the aboneferenced appeal on behalf of Humana Insurance
Company.” (Rec. Doc. 265-1 at 8). If counsel for Humadaatedhat he would accept
service of document requests, it defies reasondansel for Humana to now argue that the
service of documents on Humana was improper. The Court thussiiffdtsent evidence exists
to support a finding that counsel for Humana has waived section 502’s formal requioément
service on a plan administoa. The Court finds additional support for its holding under the
principles of agency law. Humana is bound by the actions of its attorney and agenpdvir. K
Sedrwin, 498 U.S. at 92. If Mr. King indicated that he would accept personal service of
document requests on behalf of Humana, Humana was effectively served for purposésfof ERI

section 502(c).
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Notably, counsel for Humana asserts that Mr. Kdagt a letter to Plaintiffs advigj
them that he was not an appropriate representative of Humana’'s document .rg@Rexstboc.
271). Humana neglects to mention in its brief, however, that this letter wabkreenyearsafter
Plaintiffs filed their first document request with Mr. I§in (Rec. Doc. 271-1 at 4). The Court
finds it disingenuous, at beédy Humanao assert that a response by cougsarsafterthe
Plaintiffs’ first request for documents could possibly be considered timely.

V. CONCLUSION

For the foregoing reasons, Humana’'s Motion for Partial Summary Judgment as t
Plaintiffs’ 502(c) Claims (Rec. Doc. 170)&RANTED IN PART AND DENIED IN PART .
The motion iSGRANTED as to theERISA section 502(c) claims of L. O’'Brieh It is DENIED
as to the action 502(c) claims of R.P. Bryan, K. Stafford, and J. She&Hhis. further
DENIED as to the section 502(c) claims of thety-seven patients faowhom Plaintiffs

provided supporting documentationtireir Response to Order to Show Cause. (Rec. Doc. 256).

New Orleanslouisiana this 5th day @ctober 2015.

o &l

UNITED STATESDISTRICTJUDGE

® The Court incorporates by reference its reasoning in its July 15, 2015%,8Rémsons forte grant of
summary judgment as to L. O'Brien. Rec. Doc. 251 at 35.

® The Court incorporates by reference its reasoning in its July 15, 20dér;, &Reasons for the denial of
summary judgment as ®.P. Bryan, K. Stafford, and J. Sheehan. Rec. Doca23%.
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