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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

KEISHA HUNT, INDIVIDUALLY AND ON CIVIL ACTION

BEHALF OF HER MINOR CHILD, M. H.

VERSUS NO: 11-0457

MCNEIL CONSUMER HEALTHCARE, ET AL. SECTION: “H” (4)
ORDER

Before the Court is Defendants, McNeil Consuidealthcare Division of MCNEIL-PPC, Inc.
(“McNeil”) and Johnson & Johnson’s, (“J&J”) (collectively, “DefendantBgfendants’ Second
Motion to Compel Proper Responses to First Set of Requests for Admission (R. Doc. 13Vhis
motion seeks an order requiring Plaintiff, Keskiant, (“Hunt”) to provide proper responses to
Defendants’ First Set of Requests for Admission. The motion is opposed. (R. DdcThé2hotion
was set for oral argument on August 29, 2012, continued until September 5, 2012.

l. Background

This product liability lawsuit was filed by Hunt, who alleged that her minor child, M.H.
developed Stevens-Johnson Syndrome (“SJS”) and/oc Epidermal Necrolysis (“TEN”) after
ingesting the drug Motrin. Hunt's complaint allegiest shortly after taking Motrin, M.H. developed
a severe rash, was taken to the emergency room, admitted into the hospital, and diagnosed with SJS
and/or TEN. (R. Doc. 1, 11 16-17). Hunt was informed that M.H.’s SJS and/or TEN could have been
caused by Motrin on the day M.H. was discharged from the hospital. (R. Doc. 1, 1 19).

Hunt alleges that Defendants defectively desidgviettin, and failed to warn consumers of the

Defendants subsequently filed a response Memorandulg® 150). Hunt then filed a motion for leave
to file a sur-reply to R. Doc. 150 (R. Doc. 152), and tliled 2 motion to expedite consideration of her leave to file
a sur-reply (R. Doc. 153). Defendants subsequently mmovedthdraw R. Doc. 150 (R. Doc. 155), which the Court
granted. (R. Doc. 159). On the same day, the Caotddnied as moot R. Doc. 152 (R. Doc. 158). Defendants
were also given leave to file a Post-Hearing Memoran@unboc. 164). For reasons stated below, the evidence

submitted in connection with R. Doc. 164 will not be considered in the instant Order.
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dangers of the drug, resulting in permanent injuiees.H. (R. Doc. 1, 1 22, 35). Hunt seeks
damages for past and future medical expenpas and suffering, emtal anguish, physical
disfigurement and impairment, costs, and interest. (R. Doc. 1, T 50).

Prior to filing the instant suit, Hunt's name appeared on a filing in the Twentieth Judicial
Circuit, St. Clair County, Illinois, entitle@ilson et al. v. Johnson & Johnson, et al., No. 10-L-668.
(R. Doc. 142-4, p. 2). This filing stated tt{fiileginning on or abouEebruary 5, 2010, the minor
child, [M.H.], ingested Tylenol for fever.ld. at 13. TheéAilson Complaint went on to allege that
“Plaintiff's treating physician advised that Plaffivas suffering from a cutaneous disorder including,
but not limited to, Stevens Johnson Syndrome, Toxic Epidermal Necrolysis, or Erythema Multiforme
secondary to the use of Defendants druigl” The Wilson Complaint went on to allege that M.H.
suffered from SJS/TEN, and the cause of M.H. sriegwere the defective design, inadequate testing,
and failure to warn.ld. On December 2, 2011, Hunt moved to voluntarily dismiss her individual
claims in the\ilson case without prejudice. (R. Doc. 142-6, p. 2).

On December 13, 2011, Defendants propounded Requests for Admission upon Hunt in the
instant suit. These requests stated:

REQUEST FOR ADMISSION NO. 1

Admit that Plaintiffs filed suit as plaintiffs in the matteniison, et al. v. Johnson &

Johnson, et al., Case No. 10-L-668, In the Circuit Court Twentieth Circuit, St. Clair
County, lllinois.

REQUEST FOR ADMISSION NO. 2

Admit that in the matter aMilson, et al. v. Johnson & Johnson, et al., Case No. 10-L-
668, In the Circuit Court Twentieth Circuit,. &lair County, lllinois, Plaintiffs allege
[M.H.] ingested Tylenol for fever.

REQUEST FOR ADMISSION NO. 3

Admit that in the matter aMilson, et al. v. Johnson & Johnson, et al., Case No. 10-L-

668, In the Circuit Court Twentieth Circuit,. &lair County, lllinois, Plaintiffs allege
[M.H.] experiences Stevens-Johnson Syndrome, Toxic Epidermal Necrolysis, or
Erythema Multiforme secondary to her use of Tylenol for fever.
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(R. Doc. 78-3, pp. 2-3). On January 20, 2012, Hunt responded to three requests as follows:

Objection. Plaintiff objects to thisdguest for Admission under the Federal Rules of
Civil Procedure, as the question is not relevant and is moot. Subject to the objection,
Plaintiffs state she has no claims pending in the mattéfledn, et al. v. Johnson &
Johnson, etal., Case No. 10-L- 668. Plaintiffs qualify her answer to this admission and
state on December 8, 2011, the Circuit Court Twentieth Circuit, St. Clair County,
lllinois, issued an Order dismissing claims from the mattevitson, et al. v. Johnson

& Johnson, et al., Case No. 10-L-668. Said Order is attached and incorporated as
Exhibit 1.

(R. Doc. 78-4). On April 16, 2012, Defendants moved to compel responses from Hunt. (R. Doc. 78).
On April 17,2012, Hunt supplemented her original responses. Her Supplemental Response to Request
for Admission Number 1 is as follovés:

Subject to the foregoing objections, Pldirddmits that she is named in that document
as a Plaintiff, but denies that she auiten the filing of suit in the matter ¥¥ilson,

et al. v. Johnson & Johnson, et al., Case No. 10-L-668, therefore, Plaintiff denies the
balance of the Request for Admission No. 1.

(R. Doc. 83-3, p. 2). Hunt's Supplemental RespdnsRequest for Admission Number 2 states:

Subject to the foregoing objections, Plaintiff admits that the complaint in this case
states at paragraph 55 that “[b]eginnamgor about February 5, 2010, the minor child,
MYA HUNT injested Tylenol fo fever”, but further statethat Plaintiff did not
participate in nor did she authorize the filing of the Complaint in the matiéi sin,

et al. v. Johnson & Johnson, et al., Case No. 10- L-668, and, therefore, denies the
balance of Request for Admission no. 2.

(R. Doc. 83-3, p. 3). Hunt's Supplemental RespdansRequest for Admission Number 3 states:

Subject to the foregoing Plaintiff admits ththe complaint in this case states at
paragraph 55 that “[. . .] Subsequently MYA HUNT began to experience rashing and
other symptoms, and presented to the emergency room for medical treatment.
Subsequently, she was transferred to Baton Rouge General Hospital in Baton Rouge,
Louisiana, where Plaintiff's treating physaciadvised that Plaintiff was suffering from

a cutaneous disorder including, but notiled to, Stevens Johnson Syndrome, Toxic
Epidermal Necrolysis, or Erythema Multiforme secondary to the use of Defendants
drug”, but Plaintiff further sttes that Plaintiff did not participate in nor did she
authorize the filing of the Complaint in the matterVi@fison, et al. v. Johnson &

2Although each response references explicitly or intpliceferences “objections,” these “objections” do
not appear to be attached to the responses themselves.
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Johnson, et al., Case No. 10-L-668, and, therefore, denies the balance of Request for
Admission no. 3.

(R. Doc. 83-3, p. 3). The Court ruled on the Motion on July 12, 2012. (R. Doc. 129). In its Order,
the Court stated that, “[ijn her original resporidant failed to specificallyadmit, denypr state in
detail why she could not truthfully admit or deny. Although Hunt initially objected to the requests on
the basis of relevance, these objections are ungatifiR. Doc. 129, p. 9). The Court also found that
Defendants’ requests were reasonably calculatie@itbto the discovery of admissible evideniak.
Therefore, it ordered Hunt to supplement her responses within 7 days of the signing of thédOrder.

Subsequently, on July 19, 2012, Hunt filed her First Amended Responses. These stated the
following:

ANSWER [TO REQUEST FOR ADMISSION NO. 1]:

Plaintiff objects that the foregoing requésttumulative in that she has previously

testified that she did not review or specifically authorize the complaint fiMyd $on,

et al. (Wilson). Moreover, there are inadvertembes of fact in the complaint which

render the implication of the request raalling. Moreover, Plaintiff will show that

becausejnter alia, of the errors of fact the Wilson complaint was dismissed in
December 2011.

Subject to the foregoing objections and quedifion, Plaintiff admits that she was a
named Plaintiff in Wilson prior to December 8, 2011.

ANSWER [TO REQUEST FOR ADMISSION NO. 2]:

Plaintiff objects that the foregoing requésttumulative in that she has previously
testified that she did not review or spezadly authorize the complaint filed in Wilson.
Moreover, there are inadvertent errorsamitin the complaint regarding MH’s alleged
ingestion of Tylenol which are perpetedtin the request rendering the request
misleading. Moreover, Plaintiff will show that becausger alia, of the errors of fact
regarding MH’s ingestion of Tylenol theildbn complaint was dismissed in December
2011.

Subject to the foregoing objections and quedifions, Plaintiff admits that in the
Wilson complaint Plaintiff erroneously aied that MH ingested Tylenol for fever.

ANSWER [TO REQUEST FOR ADMISSION NO. 3]:
Plaintiff objects that the fegoing request is curfative in that she has previously
testified that she did not review or spezdily authorize the complaint filed in Wilson.
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Moreover, there are inadvertent errorsamitin the complaint regarding MH’s alleged
ingestion of Tylenol and the injury to Midlegedly resulting from that ingestion which
are perpetuated in the request rendeffirggréequest misleading. Moreover, Plaintiff
will show that becausénter alia, of the errors of fact regarding MH’s ingestion of
Tylenol the Wilson complaint was dismissed in December 2011.

Subject to the foregoing objections and quedifions, Plaintiff admits that in the

Wilson complaint Plaintiff erroneousslleged that MH experienced Stevens-Johnson

Syndrome, Toxic Epidermal Necrolysis, or Erythema Multiforme secondary to her use

of Tylenol for fever.
(R.Doc. 137-2, p. 5). Hunt then served Second Amended Responses on July 30, 2012, which asserted
an identical response to each of the three questions as follows:

Plaintiff objects that the foregoing requésttumulative in that she has previously

testified that she did not initially reviear specifically authorize the complaint filed

in Wilson, et al. v. Johnson & Johnson, et al. (Wilson). Moreover, there are

inadvertent errors of fact in the compitasiegarding MH’s alleged ingestion of Tylenol

and the injury to MH allegedly resultingpfn that ingestion which are perpetuated in

the request rendering the request misleadiMpreover, Paintiff will show that

becauseinter alia, of these errors of fact regiing MH’s ingestion of Tylenol the

Wilson complaint was dismissed in December 2011.

Subject to and without waiver of theégoing objections and qualifications, ADMIT.
(R. Doc. 137-8, pp. 3-4). Defendant filed the instant motion on August 7, 2012.

As to the instant motion, Defendants seek ame®from this Court compelling unqualified
responses to its three Requests. (R. Doc. 137). The motion is opposed. (R. Doc. 142). Defendants
have filed a post-hearing Memorandum. (R. Doc. 164)nt neither filed its own Post-Hearing

Memorandum, nor responded to Defendants’ Post-Hearing Memorandum.

I1. Standard of Review

Federe Rule of Civil Procedue (“Rule”) 26(b)(1) provides that “[p]arties may obtain
discoven regardiniany non-privilege matte thatis relevanto any party’s claimor defense. Rule
26(b)(1) The Rule specifies thatrfglevant information need not be aidsible at the trial if the

discoven appear reasonabl calculate: to lead to the discovery of admissible evidencld. The
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discoven rules are accorde a broac anc liberal treatmer to achieve their purpose of adequately
informing litigants in civil trials. Herbert v. Lando, 441 U.S 153, 177 (1979).Nevertheless,
discoven does have “ultimate anc necessal boundaries. Oppenheimer Fund, Inc. v. Sanders, 437
U.S 340 351(1978 (quotingHickmanv. Taylor, 32€U.S. 495 507 (1947)) Furthermore, “itis well
establishe that the scope of discove is within the souncdiscretior of the trial court.” Freeman v.
United Sates, 55€ F.3¢ 326 341 (5th Cir. 2009) Coleman v. Am. Red Cross, 23 F.3¢ 1091 109¢ (6th
Cir.1994).

Undel Rule 26(b)(2)(c) discover may be limited if: (1) the discoven soughis unreasonably
cumulative or duplicative or is obtainabl from anothelr more convenien less burdensom or less
expensiv source (2) the party seekin(discover has hac ample opportunity to obtair the discovery
sought or (3) the burdetr or expens of the propose discoven outweight its likely benefit. Id. In
assessir whethe the burder of the discoven outweigh: its benefit a court must consider: (1) the
need of the case (2) the amoun in controversy (3) the parties resourcet(4) the importanc: of the
issue al stake in the litigation; and (5) the importance of the proposed discovery in resolving the
issues.ld. at 26(b)(2)(C)(iii).

Rule 36 state thai “[a] party may serve on any other party a written request to admit, for
purpose of the pendin¢actior only, the truth of any matter: within the scoptof Rule 26(b)(1 relating
to: (A) facts, the applicatic of law to fact, or opinions abou either anc (B) the genuineness of any
describe documents. Id. Unless the court finds a party’s objections justified, it must order that the
party respond to the requests for admissidd. (emphasis added). Moreover, Rule 36 provides:

If a matter is not admitted, the answer must specifically deny it or state in detail why

the answering party cannot truthfully admit or deny it. A denial must fairly respond to

the substance of the matter; and when good faith requires that a party qualify an answer

or deny only a part of a matter, the answer must specify the part admitted and qualify
or deny the rest.



Id. at 36(a)(4). Under Rule 36, the grounds for objecting to a request must be Istzie86(a)(5).

Rule 36 further permits a party to file a motioththe court to determine the sufficiency of an answer
or objection.ld. at 36(a)(6). Unless the Court finds a party’s objections or qualified answers justified,
it must order that the party respond to the requestser by deeming the requests admittd or ordering
that an amended answer be servidl.

1R Analysis

1. Scope of Discussion

As noted above, Defendants have submitted a Post-Hearing Memoranda (R. Doc. 164) into the
record. However, for the reasons below, the evidegmoatains is not appropriate for consideration.

At oral argument, during discussions dfy\Hunt’s claims were withdrawn from thiélson
Complaint, the Court asked Defendants’ calmsether he had been involved inWiéson action.
Defendants’ counsel replied that although his firas involved, “national counsel” had handled the
matter. The Court then asked whether Defendants’ counsel had spoken to “national counsel”
regarding whether the basis for Hunt's withdrawal of her claims froriMisen case an error in
the medical record. Defendants’ counsel indicétbetihe had never spoken to “national counsel”
about whether the reason for Hunt’s dismissal o¥Hieon Complaint was attributable to an error
in the medical records, or some other reasime Court then requested that Defendants’ counsel
submit
an affidavit from “national counsel” regarding any such discussions and understandings.

At the end of oral argument, after discossof the reasons why or why not an admission

should be qualified, the Court indicated that nieforg would be necessary. However, the Court

*The Court also requested Affidavits from Huntlgbis counsel regarding the basis for withdrawal of
Hunt's claims in thé\ilson matter. The Court also subsequently withdrew this request.
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never formally withdrew its requests for furthoeiefing. Subsequent to oral argument Defendants
filed an exparte motion for leave to file thesRblearing Memorandum “[ijn response to the Court’s
invitation to submit post-hearing papers.” (RcDb62). The Court granted this motion. (R. Doc.
163).

Defendants then submitted a post-hearing memorandum in support of their Motion (R. Doc.
164). In Defendant’s Post-Hearing Memorandum, Defendants did not specifically respond to the
Court’s requests as stated at oral argumestedn, Defendants point largely to inconsistencies in
the procedural history of this case andwikson case which, they argue, suggest that Hunt's filings
in theWilson case were not erroneous. (R. Doc. 164, pp. 2-3).

The Court finds that this evidence is nppeopriately considered in the instant motion
because the Court initially requested post-hearing memoranda on the issue of whether certain
specific discussions between counsel inikson occurred. The Court newstated that it would
entertain post-hearing briefing on extraneous issues. For this reason, any evidence submitted in
connection with R. Doc. 164 which does not address the issue of discussions between “national
counsel” regarding the reasons for Hunt’s voluntary dismissal of her claims froiflsba case
will not be considered by the Court in its consideration of the instant motion.

2. Parties’ Arguments

In support of the motion, Defendants argue that the three requests are straightforward.
Essentially, Request for Admissions No. 1 asks Hunt to admit that she filed sui\idbrecase;
Request No. 2 asks Hunt to admit that inWhkson case she alleged her daughter ingested Tylenol
for fever; Request No. 3 asklkunt to admit that in th&/ilson case, she alleged that her daughter
experienced Stevens-Johnson Syndrome, Toxic Epidermal Necrolysis, or Erythema Multiforme

secondary to her use of Tylenol for fevid. at 7-8. These requests do not ask Hunt to characterize
8



the information as correct or incorrett. By extension, the requests should not have taken Hunt
7.5 months to answer.ld.! At oral argument Defendants reiterated these positions, and
characterized Hunt's qualifications as inappropriate “editorial commentary.”

In opposition, Hunt argues that Rule 36(a)(4)gaies a party to qualify a response if good
faith requires it.1d. at 5. Hunt argues that because admissions are generally binding an cannot be
contradicted by other evidence, if the Coutssaside Hunt's qualified answers, Hunt may be
prohibited from offering any explanation to mfydihe substance or effect of the admissions
regarding Hunt's prior filings in thé/flson case.ld. at 6-7. Hunt arguesahhthere are two reasons
why Defendants’ simpleequests do not tell the whole story: first, Hunt's filing of ihdson
Complaint was due to an error in the medical record, and second, Defendants’ request is cumulative
because Hunt has subsequently testified that stieenanitially reviewed nor specifically authorized
the pleadings in thé/ilson case.ld. At oral argument, Hunt reiterated these arguments.

In general, admissions are binding and caeotontradicted by other evidencgeInre
Carney, 258 F.3d 415, 421 (5th Cir. 2001). As noted above, Rule 36(a)(4) states that “when good faith
requires that a party qualify an answer or deny oplgraof a matter, the answer must specify the part
admitted and qualify or deny the restd. Given that Hunt stated atal argument that she was not

specifically “objecting” to the testimony, buted the word “objection” to mean “qualification,”

!Defendants also argue that Hunt's new objection that these requests are “cumulative” is untimely,
meritless, and should be stricken because Hunt failed to assert them within 30 days of service, as required by the
Federal Rulesld. at 5-6. However, as to untimeliness, at arglument on the instant motion Hunt indicated, and
Defendants did not contest, that the Court had addfé¢issaintimeliness issue in Defendants’ first Motion to
Compel. (R. Doc. 78). In its Order on that motion,Gloeirt gave Hunt 7 days to update its original responses
without passing on the issue of whether Hunt's origiagponses were untimely. (R. Doc. 129). Because Hunt
complied with this original Order, its responses were not untimely. Further, Defendants argue that Hunt's
“qualifications” are ultimately an impermissible rephrasing of Hunt's prior “relevance” objections, which were
already overruled by the Court in R. Doc. 129. (R. 087-2, pp. 6-7). This argument is subsumed into the
discussion below. Defendants did not press this poiotamrargument, and to the extent the argument remains
valid, it is denied.
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Hunt's responses to these three Interrogatories should be evaluated under Rule 36(a)(4).

3. Cumulative Request Due to Hunt’s Prior Deposition Testimony

At oral argument, Defendants argued that #wad of Hunt's “objections” - i.e., that the
request for admissions was cumulative, because Hunt has been deposed since the requests were
propounded - is irrelevant for two reasons. Fhisint had not been deposed at the time Defendants
propounded the instant Request for Admissions. Setlendhere fact that a party has been deposed
should not invalidate a prior request for admissions.

In opposition, Hunt reiterated her argumeoncerning the “good faith” basis for qualifying
her answers, and the fact that the requeegumulative because Hunt has now been deposed and
spoke definitively on the issue.

First, Defendants’ requests are not cumulative gerae matter merely because Hunt's
deposition occurred after Defendants filed their requests for admisSeaBell Atlantic Corp. v.
Twombly, 550 U.S. 544, 595 n.13 (“Rule 26 confers broad discretion to control the combination of
interrogatories, requests for admissions, prodactquests, and depii@ns permitted in a given case;
the sequence of which such discovery devicey;, Ibeadeployed; and the limitations imposed upon
them”); see also Flandersv. Claydon, 115 F.R.D. 70, 72 (D. Mass. 1987) (finding that subsequently
filed requests for admissions were cumulative wliee party’s “positions on each of the four requests
wereexplicitly stated in clear and unambiguous terms at [the party’s prior] deposition.”) (emphasis
added). Therefore, the Court proceeds texarluation of the merits of the language.

Here, the language to be evaluated - i.e., that found in Hunt’s “qualification,” and that found
in Hunt's deposition - is inconsistent. The plainguage of Hunt's “qualification” states that “Hunt
did notinitially review” theWilson complaint. (R. Doc. 142, p. 4)However, Hunt’'s deposition
testimony does not indicate a restriction in time:
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. . . Do you understand that this lawsuit is about injuries claimed to have
resulted from Tylenol? . . ..

Yes.

Okay. So you understand this is a lawsuit claiming personal injuries resulted
from Tylenol?

Yes.

And then in paragraph 55, it says that beginning on or about February 5, 2010,
the minor child [M.H.] ingested Tylenol for fever. Is that true?

Absolutely not.

Did you —did you authorize your lawngdo file this complaint on your behalf?
They did it in order — because —

Did you authorize your lawyers to file this complaint on your behalf?
No. But — huh-uh (negative response).

>0 POP» O » OP O

(R. Doc. 142-1, pp. 14-18). As noted above, admissions are generally binding and cannot be
contradicted by other evidencgee Inre Carney, 258 F.3d 415, 421 (5th Cir. 2001). Therefore, the
Court should only consider the language in Hunt's “qualification” to determine whether Hunt's
deposition testimony in fact makes Defendants’ Requests for Admission cumulative.

The next issue is whether Hunt in fact “initially verified” thé son Complaint. Because no
appropriate evidence of the same has been submitted, the question is whether the fact that Hunt's
attorneys filed that claim operates gsase “verification” for Hunt of the contents of the pleading.

The Court has found no authority suggesting thadréy can be assumed to “verify” a Complaint
merely because that complaint was fiteth fact, the inferences point in the opposite direction.

The closest analog is Federal Rule of Civdé&adure (“Rule”) 11, which requires that filings

into court be signed and the truth of their cotderttested to, and imposes sanctions on a signatory

2A conversation then occurred regarding asestion of the attorney-client privilege.

*The deposition transcript excerpts do not dyebiat “this lawsuit” is actually thgilson case. However,
Hunt has argued that “[a] suit was filed in lllinois atsithese Defendants for Tylenol on February 14, 2011. Hunt
did not initially review or authorize the specific pleadingR. Doc. 142, p. 4). Defendants have not challenged the
fact that the deposition does not specify that Hunt refers /ftlsen case.

“Other Federal courts have noted in dicta that “f#]lis who are professionals in the practice of law know
that it is lawyers and not their clients who prepare pleadingavila v. City of Chicago, 2011 WL 2160882, at *1
n.4 (N.D. lll. June 1, 2011).
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found to have submitted pleadings into court id faath. Rule 11(c). The plain language of Rule
11 restricts it to an “attorney or unrepresentetypabut makes no provisidior sanctions of a party
who is in fact represented. Rule 11(a). Nehaddss, courts have expanded the scope of the rule
using the Court’s “inherent powers.Zanders v. Tyco Electronics Corp., 235 F.R.D. 315, 322
(W.D.N.C. 2006) (imposing sanctions on a pantigjo had continued to engage in bad faith
misrepresentations against the instruction of counsel).

Federal courts have found tmansigning parties are “obviously relying upon her attorney
to conduct a reasonable inquiry and determine hérdier claims are well grounded in fact,” and
“it would be unfair to require such a party dertify that a reasonable inquiry was conducted.”
Taylor v. United Sates, 151 F.R.D. 389, 397 (D. Kan. 1993) (internal quotation marks omitted).
Courts have collapsed the liability distinctioetween signatories and non-signatories only where
the Court finds that the non-signialient was “personally aware of otherwise responsible for the
bad faith procedural actionPriesingv. Vandergrift, 126 F.R.D. 527, 529 (S.D.Tex. 1989) (finding
that, notwithstanding the facts of the case, where a party “actually believed” that he had a valid
claim, no sanctions were appropriaté). sum, the Court cannot find ape se matter that Hunt
“verified” the allegations in thgVilson Complaint solely by virtue of the fact her attorneys filed it.

The Court now turns to an evaluation of Hugslification to determine whether it was made
in good faith. First, the Court notes tixfendants have neither produced, nor directed the Court’s
attention to, appropriate evidence suggestingHioat had actual knowledge of the contents of the

pleadings. Moreover, nothing in the plain languagehw qualification is inherently contradictory

°Even to the extent that the Court considered Defastlavidence as submitted in R. Doc. 164, however, it
is thoroughly unclear whether this evidence establishesitin@twas susceptible to anything other than an honest
mistake. Defendants’ evidence attempts to assaratithe same time Hunt continued prosecution of\ithan
Complaint in which she alleged that Tylenol caused M.Hjigries, she not only filed the instant Complaint, but
continued to reference the fact that M.H. was alleigifylenol,” not “Motrin.” However, Defendants have not
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or suggests a failure to respont@ihe original Complaint iWilson was not signed by Hunt, and
Hunt's qualification that she did not “initially review or spéwadly authorize” theWilson
Complaint reflects this fact. By contrast,fBedants’ Requests for Admissions would essentially
compel Hunt to admit thahe signed thé\ilson Complaint. In these circumstances, ordering Hunt
to admit Defendants’ Requests is inappropriate.

Due to the fact that the Court has found hiaDefendants’ request is not cumulative psra
se matter, (2) the language of Hunt's qualification, and not her deposition testimony, should be
weighed against Defendants’ request, and (3) khait had a good faith basis for qualifying her
answers, the Court finds no reason to addresshwhetr not Defendants’ Requests were in fact
cumulative with Hunt’'s actual deposition testimormyefendants’ motion is denied.

4. Mistake in Medical Records

In support of the motion, Defendants do not dipeadly take issue with Hunt’'s qualification
on the basis of an error in the medical recotdewever, in opposition, Hunt argues that she must
gualify her responses to Defendants’ Requestadimissions because the withdrawal of Yhidson
Complaint was based upon such a mistake, and thgutildications were necessary because (1)
Hunt was required under Rule 36 to make a gagtl objection when simple admission would
misrepresent the record, and (2) a simplaiagion would unduly circumscribe Hunt's ability to
explain the reason for the withdrawal at trial.

The Court finds that in these circumstandes qualification was made in good faith. Having
already established that Hunt did not verify the Complaiitiilson, it is entirely possible that the

reason for withdrawal of th&ilson Complaint had to do with an error in the medical record

suggested that Hunt's actions were made as part of ae auSvepresentation to the Court, or indeed that they were
anything other than an honest mistake based on a mistaken medical diagnosis.
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attributable to the attorneys who prosecutedrttater. Ordering Hunt to admit Defendants’ Request,
without qualification, unduly circumsibes inquiry into this iage at trial, andinduly penalies her
for an error her attorneys could have made. Furthermore, the Court notes that despite its inquiry of
local counsel regarding the knowledge dier@al counsel who was involved in tidélson case as to
the reason for the withdrawal thfat pleading, the failure of locabunsel to provide a direct response
to the Court’s inquiry in the body of their supplemental filing is instructive. Defendants’ Motion is
denied.
IV. Conclusion

Accordingly,

IT IS ORDERED that Defendants, McNeil Consumer Healthcare Division of MCcNEIL-PPC,
Inc. (“McNeil”) and Johnson & Johnson, (“J&J") (collectively, “DefendantsD&fendants’ Second
Motion to Compel Proper Responses to Fgt Set of Requests for Admission (R. Doc. 13§
DENIED.

New Orleans, Louisiana, this 18th day of October 2012.

=gl

S—KARENWELLS ROB
UNITED STATES MAGISTRA DGE
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