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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

CENTER FOR RESTORATIVE CIVIL ACTION
BREAST SURGERY, L.L.C., ET AL.,

Plaintiff s
VERSUS NO. 11-806
BLUE CROSS BLUE SHIELD SECTION: “E” ( 5)
OF LOUISIANA, ET AL.,

Defendants

ORDER AND REASONS

Before the Court iDefendants’Motion for Summary Judgment filed Novsaen 2,
20151 For the reasons below, the motion GRANTED IN PART and DENIED
IN PART.

BACKGROUND

The members ofPlaintiff Centerfor Restorative Breast Surgery, L.L.C. (“*CRBS”)
are surgeons who perform postastectomy breast reconstruction medical services
Plaintiff St. Charles Surgical Hospital (“St. Charles)a specialty surgical center where
the physicians affiliated with CRBS perform the gerries3 Plaintiffs are outof-network
health care providerwith respect tall Defendantswho provided services to patients
covered under ERISA plans and other insurance slicssued or administered by
Defendants, numerous Blue GoBlue Shield health insance arriers#

Plaintiffs allege that, prior to performing any gery, Plaintiffs’ staff contacted

each patient’s insurer, notified the insurer of grecedure expected to be performed,

1R. Doc. 458.

2R. Doc. 308 at B83.

31d.at 191.

41d. at 192; R. Doc. 4581 at 9. Each patient and his or her respectivarciaiidentified in Exhibit | to the
Fifth Amended Complaint. R. Doc. 308.
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requesed preauthorization to have thlmocedure done, and requested disclosure of the
amount of benefits for the procedure and any gicaliion to such benefitsPlaintiffs
allege they received preauthorization from Defentdanhrough either Defendants’
employeeor agents?

Plaintiffs filed this suit on April 6, 2010 the Civil District Court for théarishof
OrleansState ofLouisiana’” Defendant Blue Cross Blue Shield of Louisianenoved the
case to this Court on April 12, 20%1Plaintiffs aver thateach patient executed an
assignnent of benefits assigninty Plaintiffs benefits owed to the patient by his or her
healthcare insurer, along withe authority and right to institute legal actionrecover
any amounts du@ Plaintiffs allege they performed the surgery onhkepatient, elying
on the information provided by Defendants’ employ®@e agents? Plaintiffs maintain
theydid not receive the expectgthyment foreach claim identified in Exhibit to the
Fith Amended Complaidt in accordance with the representations made by
Defendants?

Plaintiffs bring this action in two capacities: (&nh behalf of their patients as
assignees of their patients’ ERISA rights, and i(2}heir individual capacities to seek
recovery under Louisiana state laws for claims resglfrom their direct interactions
with Defendantg3 Plaintiffs filed a Fifth Amended Complaint on Jamyab, 2015,

assertinghe followingcounts4:

5R. Doc. 308 at 194-95.

61d. at 1194-107.

"R. Doc. 11.

8R. Doc. 1.

°R. Doc. 308 af|1104-07.

0|d. at 1107.

11The parties have provided the Court wtfCD containindexhibit | to the Fifth Amended Complaint.
2 R. Doc. 308at 1 10#08.

B]d. at 1.

4 R. Doc. 308.



Count I: Failure todeterminebenefits inaccordance with the terms of
ERISA plans;

Count II: Failure tosupplyrequestednformation ERISAequires to be
produced;

Count Ill:  Failure to provide full and fair review undBRISA,

Count 1V:  Breach of fiduciary duties of loyalty, disclosueayd prudence
under ERISA

Count V: Detrimental reliancddreach of oral contract(s under
Louisiana law

Count VI:  Breach ofcontract(s)under Louisiana law

Count VII: NegligentMisrepresentation(9)nder Louisiana lawand

Count VIII: Fraud under Louisiankaw.

On June 242015, theCourt dismissedountsll, Il1, andlV with prejudice®> The Court

also dismisse@ountVIIl after Plaintiffs moved for dismissal with prejudite

On November 2, 2015, Defendants filed a motion fortmdrsummary judgment

raising the followingarguments:

1. Count I Certain of Plaintiffs’ claims for ERISA benefitggainst certain
Defendants fail as a matter of law because the idats are not the
plan administrators and did not control benefitsedminations under
the plans;

2. Count I Certain of PlaintiffSERISA benefits claims fail as a matter of
law because they are based on insurance policigdaors that are not
ERISA plans;

3. Count I Certain of Plaintiffs’ ERISA benefits claims aretimely as a
matter of law pursuant to contractual limitatioresjpds or the ong/ear
limitations period that applies as a matter of fdeommon law; and

15R. Doc. 371. On November 30, 2015, Plaintiffs sotuggtonsideration of the order dismissing Counts Il
I1l, and IV. R. Doc. 469. The Court denied Plaifgifnotion for reconsideration on April 11, 2016. Roc.

508.
16 R. Doc. 450.



4. Counts V, VI Certain of Plaintiffs’ negligent misrepresentatiamd
detrimental relianceclaims are barred by the orgear prescriptive
period applicable to delictual clainis.

Plaintiffs filed a response in opposition on Janu@y 201618 Defendants filed a reply in
support of their motion on January 19, 2046and Plaintiffs filed a surreply on
January 27, 2018°
STANDARD OF LAW

Summary judgment is appropriate lprfif the movant shows that there is no
genuine dispute as to any material fact and theanbis entitled to judgment as a matter
of law.”21*An issue is material if its resolution could afteate outcome of the actior??
When assessing whether a material factual dispxtstse the Court considers “all of the
evidence in the record but refrains from makingdibdity determinations or weighing
the evidence?3 All reasonable inferences are drawn in favor of hle@-movingparty24
There is no genuine issue of material fact if, eveawing the evidence in the light most
favorable to the nomoving party, no reasonable trier of fact coulddfifor the non
moving party, thus entitling the moving party talgment as a matterf law.25

If the dispositive issue is one on which the movpayty will bear the burden of

persuasion at trial, the moving party “must comeward with evidence which would

‘entitle it to a directed verdict if the evidenceemt uncontroverted at tridl2¢ If the

7R. Doc. 458.

1BR. Doc. 478.

19 R. Doc. 485.

20R. Doc. 489.

21Fed. R. Civ. P. 56See also Celotex Corp. v. Catre#t77 U.S. 317, 32223 (1986).

22DIRECTV Inc. v. Robsqm20 F.3d 532, 536 (5th Cir. 2005).

23 Delta & Pine Land Co. v. Nationwide Agribusiness.i€o, 530 F.3d395, 398 (5th Cir. 2008fee also
Reeves v. Sanderson Plumbing Prods.,,I580 U.S. 133, 15651 (2000).

24| ittle v. Liquid Air Corp, 37 F.3d 1069, 1075 (5th Cir. 1994).

25Smith v. Amedisys, In298 F.3d 434, 440 (5th Cir. 2002).

26 Int1 Shortstop, hc. v. Rally’'s, InG.939 F.2d 1257, 12634 (5th Cir. 1991) (quotin@olden Rule Ins. Co.
v. Lease755 F. Supp. 948, 951 (D. Colo. 1991)).
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moving party fails to carry this burden, the motiornust be denied. If the moving party
successfully carries this burden, the burden ofipiciion then shifts to the nemoving
party to direct the Court’s attention to somethimghe pleadingsr other evidence in the
record setting forth specific facts sufficient tstablish that a genuine issue of material
fact does indeed exist.

If the dispositive issue is one on which the rmaoving party will bear the burden
of persuasion at trial, the aning party may satisfy its bden of production by either
(1) submitting affirmative evidence that negates areasial element ofhe nonmovant’s
claim, or (2)affrmatively demonstrating that there is no evidenin the record to
establish an essenti@lement of the noimovant’s claim28“[U]nsubstantiated assertions
are not competent summary judgment evidence. Thg/p@posing summary judgment
is required to identify specific evidence in theoed and to articulate the precise manner
in which that @idence supports his or her claim. Rule 56 does ingpose upon the
district court a duty to sift through the recordsearch of evidence to support a party’s
opposition to summary judgmeng?

ANALYSIS
COUNT |: WHETHER CERTAIN OF PLAINTIFFS' CLAIMS FOR ERISA BENEFITS
AGAINST CERTAIN DEFENDANTS FAIL AS A MATTER OF LAW BECAUSE THE
DEFENDANTS ARE NOT THE PLAN ADMINISTRATORS AMD DID NOT CONTROL
BENEFITSDETERMINATIONS UNDERTHE PLANS

Defendants argue that some Defendants are napqr defendants fdPlaintiffs’

claims for benefitsunder 29 U.S.C. §132(a)(1)(B)in Count | of the Hth Amended

27Celotex 477 U.S. at 32224.

28]d. at 33+32 (Brennan, J., dissenting).

29 Ragas v. Tenn. Gas Pipeline €436 F.3d 455, 458 (5th Cir. 1998) (citit@glotex 477 U.S. at 324;
Forsyth v. Barr 19 F.3d 1527, 1537 (5th Cir. 1994) and quot8igptak v. Tenneco Resins, |n@53 F.2d
909, 91516 &n.7 (5th Cir. 1992)).



Complaintbecauseunder their respective plantheywere not the plan administrator
and lackedliscretion and control ovexdministration and ogration of theplanss

The Fifth Circuit heldin LifeCare Management Services LLC v. Insurance
Management Administrate Inc.thatan entityexercising‘actual control” over a plan’s
benefits claims process can be liable under 29@ &1132(a)(1)(B) even if that entity is
not the plan administratof{ T ]Jhe proper party defendant in an action concermRgSA
benefits is the party that controls agmstration of the plap] and. . .[i]f an entity or
person other than the named pladministrator takes on the responsibilities of the
administrator, that entity may also be liable fanlkefits.®1 The Fifth Circuit explained,
though, that “he mere exercise of physical control or the perfanme of mechanical
administrative tasks gendhais insufficient’ for liability under §1132(a)(1)(B)"32

In LifeCareg the Fifth Circuit affirmed the district court’sedision, which found
that the thirdpartyadministrator could be held liable undet’®2(a)(1)(B) because the
third-party administrator exercised actual control over thdanck process3 The plan
language inLifeCareprovided that the tie services to be performed by thkifd-party
administratof shall be ministerial in nature and shall be pemfed within the framework
of policies, interpretations, rules, practices andgecures made or established by the
Plan Administratos’34 The court noted, however, that the thipdrty administrator “had
authority to process all claims presented for b#nehder thePlan” and had the

discretion to determine which claims were “routireaid thus would not be referred to

30R. Doc. 4581 at 13-17.

31LifeCare Mgnt. Servs. LLCv. Ins. Mgmt. Adm's In@03 F.3d 835, 84445 (5th Cir. 2013).
32|d. (quotingGomezGonzalez v. Rural Opportunities, In626 F.3d 654, 665 (1st Cir. 2010)).
33|d. at 846.

341d. at 845.



the plan administrato¥® Based on the thirgharty administrator’s performance of
discretionary functions, the court found it exeedsactual control over the claims
proaess3é TheFifth Circuit explained, howevethatthe thirdparty administrator could
not havebeenliable under 81132(a)(1)(B)hadit instead“referred all disputed claims to
[the plan administrator] for resolution . .37

Defendants arguehat, underLifeCare some Defendants are not the proper
defendants undeZountl because thewere not the plan administrators of the respective
plans andPlaintiffs cannot establisrand there is no evidence showirtgey exercise
actual control over the plar?8.Therefore Defendants argusummary judgment should
be granted o Countl with respect to those defendarsfs

A. ClaimsC18-C19, C879, C13208C1322, H804-H805, H972, and H124dqgainst
theHCSCDefendants

Defendantsarguethat ten of Raintiffs’ claims for ERISAbenefits againsthe
Health Care Service CorporatiofHCSC) defendant4?fail as a matter of lawC18, C19,
C879, C1320, C1321, C1322, H804, H805, H972, an@47*! Defendants arguthese
claims are based on certain ERISA plans for whid®bS& is not theglan administrator
and did not control benefits determinatiamsder the plarf2In its opposition, Plaintiffs

stipulate that HCSC is not the proper party defartdar Count | of the Fifth Amended

351d.

36|d. at 845-46.

371d. at 846.

38 R. Doc. 4581 at 13-17.

39]d.; R. Doc. 485 at 24.

40 The Fifth Amended Complaint names five divisionsHESC, a mutual legal reserve company, as
defendants in this matter: Blue Cross and Blue I8ha¢ Illinois, Blue Cross and Blue Shield of Momta,
Blue Cross and Blue Shield of New Mexico, Blue Gr@nd Blue Shield of Oklahoma, and Blue Cross and
Blue Shield of Texas. R. Doc. 45Bat 14; R. Doc. 308.

41R. Doc. 4581 at 14. All references to “C” followed by a numbrefer to the Center tab of Exhibit | of the
Fifth Amended Complaint. All references to “H” followed byhamber refer to the Hospital tab of Exhibit |
of the Fifth Amended Complaint.

421d.



Complaint with respect to thten claimsDefendants identi€d.43 The Court therefore
grants smmary judgment on Count | with regard to theséntka

B. Claims C124-C426, H382against Wellmark

Defendants argue that Wellmarlnc.is not the proper defendannhder Count |
with respect to the claimmegarding Patient B., appeamgon lines C424, C425, C426,
and H382 of Exhibit | to the Fifth Amended Complafit Patient E.D. is a member of a
plan, sponsored by Catholic Health Initiativefor which Wellmark is the claim
administratort> Defendants rely on the language of the plan to suptheir argument
that Wellmark lacks the discretionary authorityd@termne claims absent review by the
plan administrator, lacks actual controland thus cannot be held liableunder
Count |46

Defendants contend thatPlaintiffs cannot establish that Wellmark had adtua
control which they must prove to prevail on Count’IDefendants argue thaiy their
motion,they“highlighted the absence evidentiary support for.. Wellmark. . .having
‘actual control’ over plan administration for certaimaghs. In fact, Defendants offered
evidence thatdisproved ‘actual control.™8 The Court disagrees. Defendants have

neither affirmatively demonstrateal lack ofevidence in the record to establish actual

43R. Doc. 478 at34.

44R. Doc. 4581 at 16.

45]d. See als®. Doc. 45824.

46 R. Doc. 4581 at 16.

47 See id, LifeCare 703 F.3d at 84445 (“We find the rationale and cases holding thgthdrd-party
administrator] may be held liable only if it exeses ‘actual control’ over the benefits claims prxxe
convincing. We agree that [t]he proper party defemtdin an action concerning ERISA benefits is tlaetp
that controls administration of the plan’ and t{at an entity or persaon other than the named plan
administrator takes on the responsibilities of éldeninistrator, that entity may also be liable f@nlefits.”
(internal quotation marks omitted)).

48 R. Doc. 485 at 2 (emphasis in original).



controlnor submitted affirmative evidence that negatespbgsibility that Wellmark had
actual controk?®

In Defendants’ memorandum in support of their mofidefendants argue,
“Under the terms of E.D.’s plan, Catholic Healthtlatives has the exclusive right and
power to interpret the Plan and to decide all m&tt@rising under the Plan, including
eligibility for Benefits.”0 Defendants, however, cite no support for this steget>!In
their statement of uncontested facts, Defendardasest’Lines C24, C425, C426, and
H382 present claims relating to services alleggatlgvided to E.D. The Plan for that
patient designates an entity other than a Defendadri¢ch exercises actual control over
Plan administration3 Defendants cite “Wellmark Attachment®lan p. 10253
Defendants, however, fail to attach Pag@ dbf the plan to their motiob?.

Defendants attaddto their motiononly two pages of th&ellmarkplan, which
constitutethe entirety of theaforementioned*'Wellmark Attachment$ Those pages
providethe following information regardinthe process to appeal the denial of a claim:

STEP ONE- Appeal to the Claims Administrator

If your Claim has been denied in whole or in pamu may have your Claim

reviewed. The Claim Administrator [Wellmark] wilewiew its decision . . .

The Claim Administrator [Wellmark] will give you anwten decision within 60

days after it receives your request for review. Theeipt of Wellmark’s written

decision marks the end of your official appeakhé determrmation is unfavorable

to you, you may submit a voluntary request for eewito the Catholic Health
Initiatives Medical Plan Administrator, as discuddater in this section.

49 See Celotexd77 U.S. at 33432 (Brennan, J., dissenting).

50 R. Doc. 4581 at 16

51See id.

52R. Doc. 4582 at 113.

531d.

54 Curiously, in Plaintiffs’ statement of contestectts, Plaintiffs simply copy and paste the Defendant
statement and citation, indicating Plaintiffs agtleat the plan “designates an entity other tharefeBdant
which exercises actual control over Plan adminigbra” R. Doc. 4784 at 13.

9



STEP TWO - Voluntary Request for Review

If the appealed claim is again denigdu may file a second appeal with thiaiths
Administrator [Wellmark].. . 55

The role in the appeals process of Catholic Hedltiiatives, as plan administrator,
remains unclea®lthough the plan states that a member “may sulawtluntary request
for review” to Catholic Health Initiatives, the plamder “Step Two,” labeled “Voluntary
Request for Review,” states that thlaimantmay file a second appeal with the claims
administrator, which is Wellmar¥ The language itself instructs claimants tke fihe
second appeal with Wellmarkt is “unclear what part, if any,Wellmark] plays in the
determination of the second appeal or whetWéellmark] merely serves as the receiving
point for all appeals and forwards the second afgpeathe Plan Adminisator.”” The
Court finds thaDefendants have not established based on plan dectsir any other
competentsummary judgment evidencthat Wellmark did not exercise actual control
over the planDefendants have failed to demonstrate that eougne isse of material
fact exissas to whethewWellmarkexercised actual control over the administratodnhe
plan.’8 Summary judgment on Count | of the Fifth Amendedn(daint with respect to
the claimsappearingn lines C424, C425, C426, and H3®2lenied.

C. Claims C302C305,H258-H259, C336-C337, H306-H303 against Regence
Blue Shield

Defendants argue that Regence Blue Shield is netpitoper defendant under
Count | with respect to the claims regarding Pattie€.,appeamgon lines C302, C303,

C304, C305H258, and H259 of Exhibit | to the Fifth Amendedr@plaint and the claims

55R. Doc. 48-24 at 3.

56 1d.

57 SeeCtr. for Restorative Breast Surgery, L.LXC.Humana Health Ben. Plan ofl, Inc, No. 104346,
2015 WL 4394034, at *12E.D. La. July 15, 2015)

58 See idat *11-12.

10



regardinga secondatientwith the initials L.C.,appearingn lines C336, C337, H300,
H301, H302, and H303 of ExhibitsP.

Both patientsaremembers of plans that are sponsoredbging and for which
Regence Blue Shield is the claim administrattnder those plans, Boeing’s Board of
Directors designated the Employee Benefit Plans Qatee (“Committee”) to be the plan
administrators! Theplansprovideas follows:

Notwithstanding any other provision in the Plan,the Plan Administratofthe

Committee]has the exclusive right, power, and authority,tsisoleand absolute

discretion, to

e Administer, apply, construe, and interpret the P& all related Plan
documents.

e Decide all matters and questions arising in conimacwvith entitlement to
benefits and the nature, type, form, amount, anchtlan of benefits

e Delegate its administrative duties and respongibgito persons or entities
of its chotce such as the Boeing Service Center, the sereigeesentatives,
and employees of the Company.

All decisions that the Plan Administrator (or anyylauthorized designees) makes
with respect to any matter arising under the Plad any other Plan documts
are final and bindin§?
The parties did not provide any information on tipeocess regarding claims
determinations and appeals thereof.
Based on the plan languagead the limited evidence on the recpttie Court

cannot determintherole of RegenceaBlue Shieldin the claims benefits proceskhe plan

states thatthe plan administrator may delegaits plan administration duties or

59R. Doc. 4581 at 16.

60|d.; R. Doc. 45825 at 4, %, 5.
61R. doc. 45825 at 6.

621d.

11



responsibilitiesto any person or entity. Thuguthority may have been delegated to
Regence Blue Shieltb exercisedisaetionary functionsinder the plansuch as making
claims determinations or interpreting plan prowsd3 Further, without plan
documentgdescribingthe claims determinatioand appealprocess, the Court cannot
determine what role, if any, Regence Blulkeiédd hasin making claims and benefits
determinationsDefendants havtailed to establisithere is no genuine issue of material
fact that Regence Blue Shield did not exercise actualtmd over the benefits claims
process and administration of the p/&nSummary judgment oi©€ount | of the Fifth
Amended Complaint with respect to the claims appapon lines C302, C303, C304,
C305, H258, H259C336, C337, H300, H301, H302, and H303 is denied.

D. Claims H374, H415, H416qgainst Regence Blue Shield

Defendantsargue that Regence Blue Shield is not the propdertkant under
Count | with respect to the clainmegarding Patient T.Dappearingon line H374 of
Exhibit I to the Fifth Amended Complaipand the claims regarding a secqmatient wth
theinitials T.D., appearingn linesH415 and H41®f Exhibit 1.65

Both patients are members of plans that are sp@usby Boeing and for which
Regence Blue Shield is the claim administra@Those plans contain the same language
cited above in Section C of this Order witespect to Claim€302-C305, H258-H259,
C336-C337,andH300-H303.57 For the reasons stated in Section C, summary juasgme
on Count | of the Fifth Amended Complaint with respto the claims appeiagon lines

H374, H415, and H418 denied.

63 See LifeCare703 F.3d at 845.

64See Humana2015 WL 4394034, at &
65R. Doc. 4581 at 17.

66|d.; R. Doc. 45825 at 7, 1, 7.

67R. Doc. 45825 at 9-10.
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E. Claims C1404H1215—-H121&gainst Regence BlueCross BlueShield of Utah

Defendants argue th&egence BlueCross BlueShield of Utah is not theppro
defendant under Count | with respect to the clipgarding PatienM.W., appearingn
lines C1404, H1215, and H121&f Exhibit | to the Fifth Amended Complairfg.Patient
M.W. is a membewnf a plan,sponsored by.C. Tanner Company, fovhich Regence
BlueCross BlueShield of Utats the claim administrato?

The planprovidesthat “[b]enefits under this Plan will be paid onfythe Plan
Administrator [O.C. TannefP decides, in their [sic] sole discretion, that yae antitled
to them.71With respect to claims reviews, the plan statesftiewing:

The first level of review will be performed by théa@ns Administrator [Regnce
BlueCross Blue Shield of Utah] on the Plan’s behalt

Ifthe Claimant does not agree with the Claims Adistrator’s determination from
the first level review, the Claimant may submit acsed level appeal in
writing . . . .to: Plan Administradr [O.C. Tanner]Regence BlueCross BlueShield
of Utah, 2890 East Cottonwood Parkway, Salt Lakly,QT 84121, Attn: Claims
Appeals.

An appeal will not be deemed submitted until it rieceived by the Plan
Administrator [O.C. Tanner].. .

The second heel of review will be done by the Plan Administra®.C. Tanner].
The Plan Administrator will review the informatioinitially received and any
additional information provided by the Claimant,damake a determination on
the appeal based on therins andconditions of the Plarand other relevant
information. The Plan Administrator will send a wen or electronic Notice of
Determination for the second level of review to t@laimant within 30 days of
receipt of the appeal. The determination by thenPAdministrator upon review
will be final, binding, and conclusive and will laéforded the maximum deference
permitted by law’2

68 R. Doc. 4581 at 17.

69|d.; R. Doc. 45825 at 13, B.
70 R, Doc. 45825 at 13.

11d.

721d. at 14.
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Defendants rely on this language to supptreir contention thatDefendants have
“highlighted the absence of evidentiary suppfmt. . .Regence having ‘actual control’
over plan administration for certain claith®

Another court in this dstrict considered similar plan language @enter for
Restorative Breast Surgg, L.L.C. v. Humana Health Benefan of Louisiana, Inc¢#
In Humana the relevant planlanguage statedhat the firstlevel appeal would be
determined by thehird-party administrator but that the claimant could ealpthat
decision to the plan administratérThe plan also stated that the firaind secondevel
appeals must be sent in person or by mail to theltparty administrator, and the plan
provided the address of the thipdirty administrator® The court found that, based on
the plan’s language, there was “a disputed matdaietl as to whether [the thdrparty
administrator] exercised ‘actual control’ over tletlaims administration.” The court
emphasized that, “[w]hile the Plan initially statést [the thirdparty administrator] will
resolve the initial appeal and the Plan Administrawill determinethe second appeal,
the Plan then instructs the claimant to sehdth appeals to [the thirgharty
administrator].”” The court concluded it was “unclear what part,nia[the thirdparty
administrator] plays in the determination of thesed appeal or whber [the third
party administrator] merely serves as the receiyinot for all appeals and forwards the

second appeals to the Plan Administrat®r.”

73 R. Doc. 485 at 2.

74Humana 2015 WL 4394034, at 2-13.
751d. at *11.

7%1d.

771d. at *12 (emphasis in original).

781d.
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Similarly, althoughthe Regence BlueCross BlueShield of Utah pdaates “[t]he
second level of review Wbe done by the Plan Administrator?it instructs claimants to
mail the secondevel appeal to Regence BlueCross BlueShield ohltad notto O.C.
Tanner.Based on the plan language, the Court finds a desppm aterial facexistsas to
whetherRegence BlueCross BlueShield of Utah exerxcmsetual control over the claims
administration. As inHumang it is unclear what role, if any, Regence Blue&os
BlueShield of Utah “plays in the determination lbbétsecond appeal or whether [it] merely
servesas the receiving point for all appeals and forwatties second appeals to the Plan
Administrator.®% The Court finds this disputefdctualissue is materiad! “If [Regence
BlueCross BlueShield of Utah] handles both levdlappeals or selectively decidesich
appeals go to the Plan Administrator, this exer@$aliscretion would signify actual
control, and [RegencdBlueCross BlueShield of Utah] would be a propereshefant under
Lifecare”82 The Court finds the plan’s conflicting language aires a genuinessue of
material fact. Accordingly, summary judgment on Countof the Fifth Amended
Complaint with respect to the claims app@&ag on lines C1404, H1215, and H1216
is denied

. COUNT |: WHETHER SOME OF PLAINTIFFS' ERISA BENEFITS CLAIMS FAIL AS A
MATTER OFLAW BECAUSETHEY ARE BASED ONINSURANCEPOLICIES ORPLANS THAT
ARENOT SUBJECT TOERISA

Defendantsargue that several patientgdansfrom which Plaintiffs’ claims arise

are not governed by ERISA anpdccordingly Count | of the Fifth Amended Complaint

should be dismissed as to the claims arising frbosée plan$3

9 R. Doc. 45825 at 14.

80Humang 2015 WL 4394034, at 2L
81See id.

821d.

83 R, Doc. 4581 at 17-19.
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The partiesubsequentlyiled a joint stipulation identifyingnultiple claims that

are based on phs not subject to ERISA

Patient Line(s)

J.B. Cl12, C113

B.H. H624

J.A C10, H50

V.B. C176

M.B. C186, C187

L.B. C237,C238

B.B. H225

T.C. C334, C335, H294

J.C. H339

S.D. H344

[.D. H350, H351, H352

E.D. H356

L.D. H360

C.D. H376, H377

S.F. C476,C477, H456

J.F. H488

K.G. H519

T.H. H621

M.H. H638

D.H. C687, C688, C689, C690,
H643

Z.l. C703

J.M. C818

D.M. H779

C.P. C956, C957, C958, C959,
C960, C961, H872, H873

84 R. Doc. 468.
16



M.R. H934

J.R. H935, H936

J.R. H945, H9%

T.R. H950

J.R. H976

T.S. H1037

B.S. H1038, H1039

D.S. H1070

C.S. H1083

C.T. H1104

R.H. H612

J.R. H979, H980

M.H. C663, C664, C665, C666,
H605, H606

A.L. C735,H683

B.A. C42,C43, C44,H35

M.R. C1046, H927

B.W. C1419, C1420, C1421,
H1248, H1249

C.F. H457, H458

H.K. C719, H665, H666

J.P. H874

T.F. C528, C529, H497

C.C. C313, C314, C415, H269,
H270

J.B. H221

K.H. C668, C669, H608

L.R. C1091

L.Z. C1448, C1449, C1450, C145

K.A. H52, H53, H54
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Accordingly, the Court grants summary judgment @ugt | ago the claims listed aboye
as ERISA does not apply to them.

The parties alsostipulated that thefollowing two claims do arise from

ERISA plans:
Patient Line(s)
S.C. C272,C273,C274,H230
D.G. H512

Accordingly, the Court denies summary judgment oaou | as to these
two claims.

[1. COUNTIl: WHETHERSOME OFPLAINTIFFS' ERISABENEFITSCLAIMS ARE UNTIMELY
AS AMATTER OFLAW

Defendants contend that the Coshould grant summary judgmeant certainof
Plaintiffs’ claims for benefits under ERISA in Couhof the Fifth Amended Complairfe
Defendants argue those claims are barredbfi)the applicable statutory limitations
period, for those claims arising under plans tlaakla contractual limitations peripdr
(2) by the limitations period contained in the plansvamich they are basetf

A. Whethe Certain of Plaintiffs’ ERISA Claims Fail BecauSbaey Are Barred by the

OneYear Statuteof Limitations Applicable to ERISA ClaimBased on Plans that
Lack a Contractual Limitations Period

Defendantsargue that certain of Plaintiffs’ ERISA clainher benefitsarisingunder
plans not contaimg contractual limitations periods are untimépy.
Astatute of limitations establishes the periodiwfe within which a claimant must

bring an actiort® “As a general matter, a statute of limitations lmegto run vinen the

85R. Doc. 4581 at 20.

86|d. at 21-27.

87R. Doc. 4581 at 24-27.

88 Heim eshoff v. Hartford Life & Acc. Ins. Cd34 S. Ct. 604, 610 (2013).
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cause of action accrueghat is, when the plaintiff can file suit and obtaelief.”89 ERISA
does not specify a statute of limitations for clairbrought under 8132(a)(1)(B)%°
Nevertheless, aause of actiomnder ERISA &ccrues after a claim fdrenefits has been
made and formally deniet?? Because ERISA provides no specific limitations pdri
courtsapplythe statute of limitations of the stal@w cause of actiofmost analogous”to
the cause of action raiséd.

The parties agree that thetatue of limitationsfor the cause of action under
Louisianalaw most analogous to Plaintiffs’ claims for benefitsder theERISA health
plansis contained in La. Rev. Sta§22:975(A)(11), which governs health and accident
policy provisions?3 La. Rev. Stat822:975(A)(11) provides, “No legal action shall be
brought after the expiration of one year after timee proof of loss is required to be filed.”
The Court agrees that La. Rev. St&R2:975(A)(11) provides the limitations period for
the mostanalogous cause of action under state [EHwerefore, the applicable limitations
period for those ERISA plans that do not contaimtcactual limitations periods is
one year.

The parties disagree as to wherescription commencedhe parties devote
severdpages of argument to defining “loss” as used & Rev. Stat§22:975(A)(11)%4
The Court need not, however, determine when “logss€ursunder Louisiana law

“Although state law determines the limitations peritetleral law governs the accrual

891d.

90 1d.; Hogan v. Kraft Foods969 F.2d 142, 145 (5th Cir. 1992).

91Harris Methodist Fort Worth vSales Support Servs. Inc. Employee Health Care PMa&6 F.3d 330,
337 (5th Cir. 2005)See also Hall v. NdtGypsum Cqg 105 F.3d 225, 230 (5th Cit997).

92Harris, 426 F.3d at 33M. Cypress Med. Ctr. Operating Co. v. Cigna Hea#the; 781 F.3d 182204 (5th
Cir. 2015)

93 R. Doc. 4581 at 25; R. Doc. 478 at-81.

94 SeeR. Doc. 4581 at 26— 27; R. Doc. 478 at-810; R. Doc. 485 at #114; R. Doc. 489 at-46.
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date for a claim under ERISR> A cause of action under ERISA“accrues after ancléor
benefits has been made and formally den®dTherefore, to determine when the
limitations period commenced, the Court must detieenwhen the claims for benefits
were “formdly denied.”

The Supreme Court iHeimeshoff v. Hartford Life & Accident Insurance.Co
explained that a cause of action under ERISA does atcrue until a claimant has
exhausted the internal appeals process:

ERISA and its regulations require plans to provweetain presuit procedures for

reviewing claims after participants submit proofloés (internal review). The

courts of appeals have uniformlyrequired that ggrants exhaust internal review
before bringing a claim for judicial review unde&§J132(a)(1)(B)] A participants

cause of action under ERISA accordingly does natae until the plan issues a

final denial?®”

The Fifth Circuit has also recognized thelaimants seeking benefits from an ERISA plan
must first exhaust available adminiative remedies under the plan before bringing suit
to recover benefits?®

Accordingly, Plaintiffs’ cause of action under ERIS#th respect tplans lackng
a contractual limitations period began to accrue widspect to each claimhenthe
applicableplan issued a final deniak the conclusion of the internal review proceldse

Court finds, er Heimeshoffand Harris, thatthe oneyear prescriptive period fogach

claim for benefits under £132(a)(1)(B), borrowed from La. Rev. St&t22:975(A)(11),

95 Jvanovic v. IBM Pers. Pension Plad7 F. Supp. 3d 163, 167 (E.D.N.Y. 2014jJfd, 620 F. Apfx 64 (2d
Cir. 2015) See also Jensen v. Snellingstl F.2d 600, 606 (5th Cir. 1988) (“Although werbow the
applicable limitations period from state law, thetérmination of when that limitations period begios
run is governed by federal law."Baleedo v. John Hancock Mut. Life Ins. C88 F. Supp. 2d 37, 42 (D.
Mass. 1998)“Although the limitations period in an action to o@er benefits under ERISA is borrowed
from state law, federal law determines the datembich the cause of action accrues and from whiah th
limitations period is measureyl.

9% Harris, 426 F.3dat 337 See alsddall, 105 F.3d at 230 (“A cause of action under ERI8Araes when a
request for benefits is denied.”).

97Heimeshoff134 S. Ct. at 610.

98 Bourgeois v. Pension Ptafor Em ployees of Santa Fe In€orps, 215 F.3d 475, 479 (5th Cir. 2000).
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commenced when thapplicable planssued a final denial following exhaustion of the
plans internal review processSummary judgmenbn Count lis granted as to any claims
for benefits under 8132(a)(1)(B)arisingfrom a plan lackig a contractual limitdons
periodthatwasfiled more than one year from the date on whichapplicableplan issued

a final denial.

B. Whether Certain of Plaintiffs’ ERISA Benefits ClagnBased on ERISA Planthat
Includea Contractual Limitations Perigdire Barred

Defendants argue that certain of Plaintiffs’ claiffis benefits under ERISA
§1132(a)(1)(B) fail as a matter of law because Ri#sfailed to bring those claims within
the contractual limitations periedontained in the plans under which the claimiset®

As previously explainedacause of actiomnder ERISA accrues after a claim for
benefits has been made and formally derii®8 Because ERISA provides no specific
limitations period,courts apply state law principles of limitatio®! “Where a plan
desgnates a reasonable, shorter time period, howewbgt lesser Ilimitations
schedule governso2

In Heimeshoffthe Supreme Court explained that a plan partitigacause of
action under ERISA “does not accrue until the pissues a final denial?3 The Caurt
held, however, that, “[d@sent a controlling statute to the contrary, a ggrant and a
plan may agree by contract to a particular limmwas period, even one that starts to run
before the cause of action accrues, as long apehied is reasonabl894The Court noted

that statutes of limitations “provide only a defawmile that permits parties to choose a

99 R, Doc. 4581 at 21.

100Harris, 426 F.3dat337. See also HaJl105 F.3dat 230.
01Harris, 426 F.3d at 337.

102|d_

103Heimeshoff v. Hartford Life & Acc. Ins. Cd34 S. Ct. 604, 610 (2013).
104|d.
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shorter limitations period®5> and the Court reasoned, “[i]f parties are permitted
contract around a default statute of limitation$pilowsthat the same rule applies where
the statute creating the cause of action is sitegarding a limitations period9% “The
principle that contractual limitations provisionsdinarily should be enforced as written
is especially appropriate when enforcialg ERSA plan” because “[t]he plann short,is
at the center of ERISAY” The Court therefore concluded that it must giveetfito the
plan’s limitations provision unless the Court detemes either that the period is
unreasonably short or that a “conllog statute” prevents the limitations provisiomim
taking effect108

Plaintiffs do not identify, and the Court has notthd, any controlling statute that
prevents a contractual limitations period from takeffect in this case. Indeed, Louisiana
permits parties to reduce a prescriptive period by coctt¥® Therefore, the Court need
only determine whether the contractual Ilimitationgeriods at issue are
“unreasonably shortt0

Plaintiffs argue that “Fifth Circuit precedencedsclearly bars any contracal
limitations period that is shorter than [the eyear period] prescribed by relevant
statute.1This, however, is clearly contrary téeimeshoff To support their argument,
Plaintiffs cite only one casé&rmel v. Sun Life Assurance Company of Canada006

district court case that predatelgimeshoff2In Armel the court deemed La. Rev. Stat.

1051d.

106|d_

107]d. at 61%12.

108]d. at 612.

109 SeeSaul Litvinoff, 6 La. Civ. L. Treatise, Law of Olglations §11.22 (2d ed.) (“Louisiana courts have quite
often asserted that parties may agree to a preseziperiod shorter than the one provided by law.”)
Barrilleaux v. Hartford Life and Acc. Ins. GdNo. 121542, 2014 WL 3778696 (E.D. La. July 29, 2014).
W Heimeshoff134 S. Ct. at 612.

H1R. Doc. 478 at 8.

2Armel v. Sun Life Assur. Co. of Cangd¥n. 050327, 2006 WL 980679, at *3 (E.D. La. Apr. 11, 2006
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§22:213(A)(11), which contained a ofyear prescriptive period, analogous to a cause of
action seeking benefits under ERISA.The contractual limitations pid at issue in
Armel however, was three yea¥$.The court applied the contractual limitations pério
and explained that “when an insurance policy spesifi contractual period, which is
more favorable to the insured than the gmear prescriptive period, the time for filing is
governed by the time period specified in the poligy The Armelcourt did not address
the issue of whether a contractual limitations pdimayshorten the prescriptive period
provided by statute. Clearly undEleimeshoffand its progeny, a contractual limitations
period may shorten the default limitationgeriod absent a controlling statute to the
contrary, unless the contractual limitations peri@dnreasonably sho#t

The Court inHeimeshofflid not define “unreasonably shdrThe Court provided
some guidance, however, when it found that theatyesar contractual limitations period
at issue in that case was not unreasonably shoitsdacell’even though the limitations
period began when proof of loss was due, which lefsre a participant could exhaust
internal review under the pla¥8 The Court explained as follows:

Neither Heimeshoff nor the United States claimg tih@ Plan’s 3year limitations

provision is unreasonably short on its face. Andhwgood reason: the Unite

States acknowledges that the regulations governiigrnal review mean for

“mainstream” claims to be resolved in about onerylsaving the participant with

two years to file suit. Even in this case, where #ueninistrative review process

required moe time than usual, Heimeshoff was left with appnoately one year
in which to file suit11®

u31d. at 2-3.

1u41d. at *3.

15|d.

16Heimeshoff134 S. Ct. at 612 (“Wmust give effect to the Plan's limitations pramsunless we determine
either that the period is unreasonably short, at eh“controlling statute” prevents the limitatiopovision
from taking effect’).

W See idat 612-13.

us]d.at 610.

191d. at 612 (citations omitted).
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This suggests that a limitations period that pregi@ claimant one yeao file suitfrom
the date of exhaustion of the internal appesisot unreasonably sho@ finding that is
consistent withapplication ofthe statutory limitations period borrowed from LRev.
Stat.§22:975(A)(11)to plans that do not contain a contractual limitatigesiod 120

In BaptistMemorial Hospitat-De SoTo Inc. v. Crain Automotivec., the plan at
issue contained a limitations period that provida action at law or in equity. .shall
be brought after the expiration of two (2) yearsnfr the date the expense was incurred,
or one (1) year from the date a completed claim fdlad, whichever occurs first21 The
courtfound that the completed claim was filed on Novemiz 2003122 The lawsuit was
filed on August 25, 2005, well outside the plangpéicable oneyear limitations period23
Thetrial court, however, found that the contractual limitats periodof one yearwas
“unreasonable” and thus unenforceable.

The Fifth Circuit affirmed, concluding the onear limitations period was
unreasonable:

First, the oneyear limitations period begins to run when a papant merely files

a completed claim, potentially long before the mlant’s ERISA cause of action

even accrues. The administrator’s initial deniadaflaim could take as long as 90

days under the. .Plan, depending on whether tadministrator requests that the

claimant submit additional information. The claintahen has an additional 180

days to administratively appeal the denial of anslaand the administrator then

has 60 days to issue a decision on the appealotla,tthe. . .Plan’s claim and

internal appeal procedures could take as long &sd¥8/s, leaving an unsatisfied
claimant with only 35 days to file sui#?

120 See suprdart I1.A.

21Baptist Mem1Hosp—DeSoto Inc. v. Crain Auto. In392 F. Appx 288, 294 (5th Cir. 201Qper curiam).
Although this case predatddleimeshoffthe court was followinddarris, in which the Fifth Circuit held
that, “[wlhere a plan designates a reasonable,telndime period [than provided by an applicabletsta

law], that lesser limitations schedule goverrngdrris, 426 F.3d at 337.
22|d.

23|d.
24]d.

125]d. at 294-95.
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In Baptist the plan administrator failed to provide the olaint with a formal deniabnd
the court foundhat the plaintiffs ERISA cause of action had notraued by October 13,
2004, less than one year before the plaintiff fibedt 126

In Dye v. Associates First Capital Corporation Loifgrm Disability Plan 504
the Fifth Circuit found that a 12@ay limitation period in the context of disability benefits
was not unreasonablé’ The court explained that “there is no apparent oeathat a
court should treat a limitations period [in the lhacare context] differently” in the
context of disability benefit&s

Of course a contractual limitations period that expires beféhe issuance of a
final denial of benefits is unreasonal3t& Because “claimants seeking benefits from an
ERISA plan must first exhaust available administvatremedies under the plan before
bringing suit to recover benefitd¥® any period that expires before a claimant has
exhausted the available internal remedies is uroealsly shortt31“If the administrator’s
conduct causes a participant to miss the deadbnguidicial review, waiver oestoppel
may prevent the administrator from invoking the iiations provision as a defens&?
For example,n Hansen v. Aetna Health and Life Ins. Qdie United States District Court

for the District of Oregon found that a twear limitations period was unreasonawleen

126]d. at 295.

127Dye v. Associates First Capital Corp. LofTgerm Disability Plan 504243 F. Appx 808, 810 (5th Cir.
2007).

28|d,

129 See Baptist392 F. Appx at 29495 (implying that a contractual limitations peritidat, as applied,
provides a claimant only 3®ays to file suit is unreasonable).

130 Bourgeois 215 F.3d at 479.

BlSee, e.g., Heimeshoff34 S. Ct. at & (“If the administratos conduct causes a participant to miss the
deadline for judicial review, waiver or estoppelymaevent the administratordm invoking the limitations
provision as a defense."Baptist 392 F. Appx at 294 (suggesting that a plan watbneyear limitations
period is unreasonable when the limitations peigsdhostly consumed by the internal review proceasd a
leaves the clianant with only 35 days to file suit).

BB2Heimeshoff134 S. Ct. at 615.
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a protracted internal review proceBad ‘tonsumed that entire perigé3 The court
explained “Enforcement of a twgyear suit limitation in this case, after plainthfas
diligently pursued her appeals rights in a proteacinternal rgiew process, would
render that provision unreasonalmepractical terms 34

In Plaintiffs’supplemental statement of contestacts, Plaintiffs identify at least
one claim that prescribed under the contractuaitébions period ontained in the
respectve planbefore the plan administrator issued a final app®alherefore, with
respect tothat claim Plaintiffs have shown that the contractual limibas period as
applied wasunreasonably short, as Plaintiffs’ claims prescdilieefore Plaintiffs could
even file suit. Any contractual limitations period that expired bed the issuance of a final
denial of benefits is unenforceable.

Further, after reviewing the applicable case law &lme arguments of the partjes
the Court finds that a contractual limitats period that results ithe claimant having
at least90 daysto file suitfrom the date the plan issues a decisionfioal appealktis
presumptivelyreasonablé3’ Claimantswho fail to bring actions within the contractual

limitations period mayeverthelessebut the presumptioof reasonableneds/ showing

BB3Hansen v. Aetna Health & Life Ins. Cdlo. 98949, 1999 WL 1074078, at *4 (D. Or. Nov. 4, 1999).
13419.

1B5SeeR. Doc. 514 at 116.

136The Court must consider the amount of time a claitrteas to file suit to determine whether a contuact
limitations period is reasonabl8ee Heimeshqafii34 S. Ct. at 61213. Because “claimants seeking benefits
from an ERISA plan must first exhaust aedile administrative remedies under the plan befmiaging
suit to recover benefitsBourgeois 215 F.3d at 479, the Court determines whetheerdop is reasonable
based on the time a claimant has to file suit frome datethe plan issues a decisiom dhe final
internal appeal.

BB7Indeed, Plaintiffs concede that a @@y limitations period is not unreasonably shorthwiespect to the
ERISA plan applicable to Claim C1395eeR. Doc. 4582 at {76; R. Doc. 514 at Y6.
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they are entitled to application of traditional doces such as waiver, estoppel, or
equitable tolling!38

Plaintiffs have offered no evidend® rebut the presumption that 90 days is
reasonablevith respect to any particular clailor have Plaintiffs provided any evidence
to establish that waiver, estoppel; equitable tolling should applyo any particular
claim.139 Despite the Court'shaving grantedPlaintiffs leave to supplement their
opposition to the motion for summary judgmen?,Plaintiffs providel no competent
summary judgment evidence support their contention that various contrattua
limitations periods are unreasonalle applied For example, with respect to Paragraph
81, which corresponds to Claim -@43, Plaintiffs and Defendants agree that the plan
provided claimants 180 days to file suit “after ttl@aimant has exhausted the claims and

appeal procedures under the PlaH.The parties also agree that the limitations period

138 SeeHeimeshoff134 S. Ct. a615(“[E]ven in the rare cases where internal reviewyents participants
from bringing [81132(a)(1)(B)] actions within the contractual pefiacourts are well equipped to apply
traditional doctrines that may nevertheless allaavtjripants to proceed. If the administrator’s caed
causes a participant to miss the deadline for jiadliceview, waiver or estoppel may prevent the
administrator from invoking the limitations prowsi as a defense. .To the extent the participant has
diligently pursued bth internal review and judicial review but was peated from filing suit by
extraordinary circumstances, equitable tolling nagply.” (citations omitted)).

139 SeeHeimeshoff 134 S. Ct. at 6 H12 (“The principle that contractual limitations provismardinarily
should be enforced as writtés especially appropriatehen enforcing an ERISA plaffhe plan, in short,
is at the center of ERISA.. .We must give effect to the Plan’s limitations prsigin unless we determine
either that the period is unasonably short, or that a ‘controlling statute’ ygpts the limitations
provisions from taking effect.”Wunro-Kienstra v. Carpenter#iealth & Welfare Trust Fund of St. Loyis
790 F.3d 799, 80203 (8th Cir. 2015) (not reaching whether contrattimitations period was reasonable
because ‘[the plaintiffl does not argue that thand two year statute of limitations is unreasoralhder
Heimeshoff . ..” (quotingHeimeshoff134 S. Ct. at 612, 616)Mazur v. UNUM Ins. Co590 F. Appx 518,
522 (6thCir. 2014) (“We apply the limitations periods spfed in the policy because they apply to [the
plaintiffs] ERISA claims, and becausethe plaintiff has not argued that these limitations are
unreasonable.”®wnerOperator Indep. Drivers Ass'n, Inc. Mayflower Transit, Ing No. 98457, 2007
WL 2900561, at *11(S.D. Ind. Sept. 28, 20@@pn-ERISA) (“Plaintiffs have not demonstrated that ene
two-year contractual limitations periods are unreasdyabort.. . .Plaintiffs have provided no evidence
to distinguish these cases or otherwise bolsteir thesertion that such time limits are unreasonzathleir
argumenton this ground cannot succeed.”).

140SeeR. Doc. 512 at 4; R. Doc. 514.

141R. Doc. 4582 at 81; R. Doc. 514 at §1.
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beganto run on May 2, 2013, the date of resolution diPliffs’ secondlevel appeal*2
Thus, Plaintiffs had until October 29, 2013, te fduit. Plaintiffs did not file suit on Claim
C-943, however, until November 15, 20%3.In their supplemental statement o
contested facts, Plaintiffs argument providedy as follows: “Plaintiffs assert that a 180
day prescriptive period is unreasonable under thasmimstances. Plaintiffs further
assert that suit for this claim was filed within aasenable time4 This, however, is
insufficient to defeat summary judgment, asnsubstantiated assertions are not
competent summary judgment evidencdé>*The party opposing summary judgment is
required to identify specific evidence in the red@nd to articulate the preciseanner
in which that evidence supports his or her claift?Butin this casePlaintiffs assert only
conclusory allegations in support of their argum#Tdt the plans’contractual limitations
periods are unreasonabf¥¢ Because Plaintiffs have failed to shomat thesecontractual
limitations periods are unreasonably short or othee unenforceabl&s the Court will
enforce the contractual limitations periodntainedn those plang4®

The Court further finds thatlanitations periodresulting inthe claiman’s having
fewerthan90 daysto file suitfrom the date of final appeal is unreasonably sloorits

face, as it would impose an unreasonable burden tme claimant.

142R. Doc. 4582 at181; R. Doc. 514 at §1.

143R. Doc. 4582 at 181; R. Doc. 514 at §1.

144R. Doc. 514 at B1.

“5Ragas v. Tenn. Gas Pipeline Cb36 F.3d 455, 458 (5th Cir. 1998).

146 1.

147See generallR. Doc. 514.

148 \With respect to many claims, Plaintiffs concedettttee plans under which the claims arise contained
contractual limitations periods that are “reasoralbhder [the] circumstancess®EeR. Doc. 514. The Court
will enforce the contractual limitations peds in those plans as written.

149 SeeHeimeshoff 134 S. Ct. at 612 (“The principle that contractual limitations pisions ordinarily
should be enforced as writtés especially appropriatehen enforcing an ERISA plaffhe plan, in short,
is at the ceter of ERISA.. . .We must give effect to the Plan’s limitations prsigin unless we determine
either that the period is unreasonably short, ocatth ‘controlling statute’ prevents the limitations
provisions from taking effect.”).
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“Reasonableness .[turns] on a determination of whether the contractual latitins
period gives the claimant a chance to investigat dlaim and exhaust administrative
remedies before the time limitation has run, anckihter it gives the plan administrator
appropriate protection from stale claim8%’A period ofat least90 daysto file suitfrom
the date on which the plan issues a decision cal ippeal strikes the appropriate balance
between ensuring a claimant has sufficient timéntestigate his or her claim and file
suit and protecting the plan administrator fromletdaims.

In summary, wih respect to any plan that allowse claimantfewerthan 90 days
to file suit from the date the plan issued the fimppeal the limitations periods
unreasonably shonn its face For thoselans the oneyear limitations periodorrowed
from La. Rev. Stat§22:975(A)(11) appliesThe Court grants summary judgmean
Count | with respect torey claims not filed within one year from the datech aplan
issuedafinal decisionon appeallst

With respect to any plan that allows aichantat least90 day4o file suit from the
date the plan issue the final appetle limitations period imot unreasonably shoon
its face and because there is no particularized evidence showamgaordinary
circumstances with respect tayclaim, thelimitations periodis enforceableFor those
claims arising under plans with enforceable limitations periodbe tCourt grants
summary judgment o€ount | with respect tanyclaim not filed within the limitations

period provded by the plan uder which theclaim arose.

150 Furleigh v. Allied Gp. Inc, 281 F. Supp. 2d 952, 969 (N.D. lowa 2003)

BBlHarris, 426 F.3d at 337Munro-Kienstra, 790 F.3dat 802-03 (8th Cir. 2015) (“If the parties have
adopted a limitations period by contract,’ as tlatpes have done here, there is no need to boasetate
statute of limitations’ unless a court concludeish'er that the period is unreasonably short, orttha
controlling statute prevents the limitations proeis from taking effect.” (quotinddeimeshoff134 S.Ct.
at 612, 616)).
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V. CoOUuNT VII: WHETHER SOME OF PLAINTIFFS’ NEGLIGENT MISREPRESENTATION
HAVE PRESCRIBED

Defendants argue that some of Plaintiffs’ negligemsrepresentation claimis
Count VIl of the Fifth Amended Complairttave prescribedr? The parties agregé>3and
the Court concurghat negligent misrepreseation is a tort clai®4and is subject to a
oneyear prescriptive period under Louisiana |®wThe parties dispute, however, when
anegligent misrepresentation cause of acti@ginsto accrie.

Under Louisiana law, prescription commences wheplantiff has actual or
constructive knowledge of facts indicating to agemaable person that he or she is the
victim of a tort1%¢ “Constructive knowledge is whatever notice is enlout@ excite
attention and put the injured party on guard andl fix inquiry. Such notice is
tantamount to knowledge or notice of everythpino which a reasonable inquiry
may lead.157

Defendants argue #t the prescriptive period on Plaintiffs’ negligent
misrepresentation claims began, at the latestherdate Plaintiffs filed their first internal

appealst*® Defendants contend that when Plaintiffs filed thi&ist appeal, “they had

152R. Doc. 4581 at28-33.

153Seeidat 28; R. Doc. 478 at 11.

154 ifecare Hospitals, Inc. v. B & W Quality Growelsgc., 39,065(La. App. 2 Cir. 2004)887 So. 2d 624,
633writ denied 20042935 (La. D05), 893 So. 2d 87%citingMemorial Hospital Sys. v. Northbrook Life
Ins. Co, 904 F.2d 236 (5th Cir. 1990)).

155See Natl Council on Compensation Ins v. Quixx Tenapy Servs., In¢.665 So. 2d 120, 122 (La. App.
4 Cir. 1995) (“The action for negligent misrepresation arise®x delictq .. .and is subject to the one yea
prescriptive period of Civil Code article 3492.").

156 Campo v. Correa20012707 (La. 6/21/02), 828 So. 2d 502, 58kealsoDardar, 2011 WL 976539, at
*2; Dugger v. Upledger InstNo. CIV. A. 900829, 1992 WL 210046, at *1 (E.D. La. Aug. 21, 199f'd
sub nom. Dugger v. Upledger Ins8 F.3d 20 (5th Cir. 1993) (“In a suit for neg@igt misrepresentation,
prescription does not run against one who is ignoia the facts upon which his cause of actionasdd,
as long as such ignorance is not willfmegligent, or unreasonable. Therefore, preswiptdoes not
commence until the plaintiff has actual or constiveenotice of the tortious act, the resulting dayjeand
the causal connection between the two.” (interritaltion and quotation marks onétd)).

157Campq 828 So. 2cht 510-11.

158 R, Doc. 4581 at 3G-31.
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actual knowledge of he facts they needed to bring their negligent
misrepresentation. .claims and that prescription had begun to réfa.”

Plaintiffs, on the other hand, argue that the prips$ive period commenced on the
date Plaintiffs exhausted their internal appellaghts6° To support their argument,
Plaintiffs rely onArmel v. Sun Life Assur. Co. of Canadat this casés distinguishable
because iinvolved the determinationf benefits under an ERISA plaand not under
Louisiana lawi6l

In Harvey v. Dixie Graphics, lo, the Supreme Court of Louisiana explained that
a cause of action in tort begins to accrue “whee piaintiff's right to be free of illegal
damage has been violate#?2The damage suffered must be actual, determinabbénat
merely speculative, but “there is no requiremerdttthe quantum of damages be certain
or that they be fullyincurred, or incurred in soparticular quantum, before the plaintiff
has a right of action83 In Harvey, the plaintiff sued an accounting firm for alleged
negligence in peparing income tax returns for the plaintiffs coarny 64 The plaintiff
learned in November 1984 that his tax returns wprepared incorrectly, and in
December 1986, after negotiating with the IRS, faintiff paid the IRS more than
$175,000 tax and intest165The plaintiff sued the accounting firm in June 198%The
Louisiana Supreme Court affirmed threal court’s rulingthat the plaintiffs’ negligence

claim had prescribe&’The court found that it was not manifestly errongtooi conclude

159]d. at 31.

160R. Doc. 478 at 1314.

B1Armel v. Sun Life Assur. Co. of Cang@®06 WL 980679 (E.D. La. Apr. 11, 2006).
B2Harvey v. Dixie Graphics, Inc593 So. 2d 351, 354 (La. 1992).

1631d.

1641d. at 353.

l65|d_

166 1.

167|d. at 354-55.
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that prescripion on the plaintiff's tort claim commenced in Nember 1984-as opposed
to December 1986because the plaintiff knew of the accounting firmé&gligence at that
time.168 The court explained, “The mere fact that all ofdtplaintiff's] damages were not
yet auffered because he had not yet written a chech¢dRS does not change the key fact
that the plaintiff was certainly aware that he hadfered appreciable harm from the
allegedly tortious act of [the defendant}?

To prevail in an action for negligemtisrepresentation, a plaintiff must prove that
the defendant had a legal dubysupply correct informatiorthe defendant breached that
duty, and the breach of that duty caused the pifiidamagest’® Plaintiffs allege that
Defendants had a duty “to act in good faith andvide up-to-date information regarding
[their] plan[s] through [their] agent[s] to thirdapties who rely on that information in
making their admission and patient treatment denisi’’l Plaintiffs allege that
Defendants breached their duty to Plaintiffs “bpywding misleading information about
the benefits to be paid after authorizing the poaoe to be performed’? Plaintiffs
argue these alleged misrepresentations caused thhemstain damages including loss of
revenue for servicesendered to the subscribers, loss of profits, lo$sbusiness

opportunities, and costs of services of renderiamg@and treatment to the subscrib&ps.

168 |d.

169]d.at 355.

170 Hardy v. Easy T.V. & Appliances of Louisiana, 120010025 (La. App. 4 Cir. 12/12/01), 804 So. 2d
777,781

171R. Doc. 308 at 235 (citingB & W Quality Growers887 So. 2cat 632 (“We further conclude that [the
defendant] was under a duty to act in good faitld @anovide upto-date information regarding its plan to
reduce coverage through its agent to third pardiesh as [the plaintiff], who rely on that informaui in
making their admission and patient treatment decisighs.”

2R, Doc. 408 at 236.

1731d. at 71241.
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Plaintiffs state in their complaint that, “after ehbenefits were not paid in
accordance with the repsentations,” they appealed the benefit deternmamatl’4 By the
date of thdirst appealPlaintiffsclearlyknew that theynadreceived less than the amount
Defendants allegedly represented that PlaintiffesiMlaeceive for the services rendered.
As a result,Plaintiffs knew theyhad “suffered appreciable harm” from the alleged
negligent misrepresentation by the date they filedir first appeald’> The Court finds
that prescription commencedt the latestwhenthefirst appealvasfiled with regpectto
each claim Accordingly, any claim under CounMil thatwasfiled more than one year
after the datethe first appeal was filed with respect $sachclaim is prescribed, and
summary judgment is grantesh Count Vllasto each prescribed claim.

V. COUNT V: WHETHER SOME OF PLAINTIFFS’ DETRIMENTAL RELIANCE CLAIMS HAVE
PRESCRIBED

Defendants argue thaertainof Plaintiffs’detrimental reliance claims Count V
of the Fifth Amended Complaiftave prescribed’® The parties dispute the applicable
prescriptive period for Plaintiffs’ cause of action fordetrimental reliance. While
Defendants argue Plaintiffsause of action fodetrimental reliances delictualandis
subject to a ongear prescriptive perigdlaintiffs contend thaheir detrimental reliance
cause of actiosoundsin contractandis subject to a tetyear prescriptive periadf”’

A claim for detrimental reliance can sound in eitltentract or tort’8 Delictual

actions are subject to a prescriptive period of gear, while contractual actions are

1741d. at 1 108-09.

1”5Harvey, 593 So. 2d 355.

176 R. Doc. 4581 at 28-33.

177SeeR. Doc. 4581 at 28-30; R. Doc. 478 at ¥213.

178 Keenan v. Donaldson, Lufkin &enrette, Ing. 575 F.3d 483, 487 (5th Cir. 2009¢opeland v.
W asserstein, Perella & Cp278 F.3d 472, 479 (5th Cir. 2002).
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subject to a tetyear prescriptive perioé®“The prescriptive period is not determined by
the label of the cause of action but by the natafrehe transaction and the underlying
basis of the claim180 “The classical distinction between contractual adelictual
damages is that the former flow from an obligatcmmtractually assumed by the obligor,
whereas the latter flow from a violation of genedaky owed by all persong81

The Fifth Circuit has applied both ofyear and teryear prescriptive periodi®
detrimental reliance claim¥2For example, irStokes v. Georgi®acific Corp, the Fifth
Circuit concludedhat a tenyear prescriptive period for actions on contragiplaed to
the plaintiffsdetrimental reliancelaim.183 The court noted that La. Civode art. 1967,
the article governing detrimental reliance clainappears in Book I, Title 1V, titled
“Conventional Oligations or Contract$,of the LouisianaCivil Code 184 The Fifth Circuit
also explained that “the eminent scholar who diedcthe drafing of the new articles
expressly places detrimental reliance in the cocttreealm.?85 |In Copeland v.
W asserstein, Perella & Coon the other hand, the Fifth Circuit affrmed dpation of a
oneyear prescriptive period for the plaintiff's detreantal rdiance claim861n Copeland
the plaintiff alleged that the defendant, a finai@dviser, fell short of the standard of
care among financial advisers,a claim the court described as

“‘quintessentially delictuali®?

179 Seela. Civ. Code arts. 3492, 349Birst La.Bank v. Morris & Dickson, Co., LL@5,668 (La. App. 2 Cir.
11/3/10), 55 So. 3d &1 825.

1801d. (internal quotation marks omitted).

181Terrebonne Par. Sch. Bd. v. Mobil Oil Corg10 F.3d 870, 886 (5th Cir. 2002)

182Keenan 575 F.3d at 487.

183 Stokes v. Georgi®ac. Corp, 894 F.2d 764, 770 (5th Cir. 1990).

184|d.; see alsd_A. Civ. CoDE art. 1967.

185 Stokes 894 F.2d at 770 (citing Saul Litvinof§till Another Look at Causet8 LA. L. REV. 3, 2728
(1987)).

186 Copeland 278 F.3d at 47980.
187|d.
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The Court finds that Plaintiffs’ detrimental relieg claims “derive from a breach
of promise, likeStokesrather than a breach of duty, likkopeland”i88 To establish a
contractual claim for detrimental relianceplaintiff need onlyshow that “a promiswas
made, he relied on the promise, the promise was&dmrpand as a result he suffered
loss.”189 Plaintiffs have clearly alleged that an oral cormtrevas created when Plaintiffs
contacted Defendants to obtain preauthorizatiopedorm the procedure8? Plaintiffs
allege, for example, thathe verifications of benefits and preauthorizatioofsthe
procedures created “bilateral onerous commutatir@ contracts whereby Plaintiffs
would provide their agreed upon covered and-puéhorized services at a pret@rmined
rate that reflect the benefits provided by theibscribers’ respective plan8tand, in
exchange, Defendants created a duty “to tenderégpeesented percentage to [Plaintiffs]
based on the representatiofi2’Thus, Plaintiffs have alleged thatpaomise on part of
Defendants was made. Plaintiffs also allege thdtifRiffs based their decisions to
provide said services on Defendantspresentations of payment” and that, had they
known that the representations “were nothing mdrant a hoax to lure them into
providing their services at a discounted rate, iiRi&s] would have declined to provide
same unless other guaranteed paynenangementsould be made®3Thus, Plaintiffs
have alleged that they relied @apromisemade by DefendantSA promise becomes an

enforceable obligation [a contract] when it is madea manner that induces the other

1B8Keenan 575 F.3d at 487.

189 State v. Murphy Cormier Gen. Contractors, 2015111 (La. App. 3 Cir. 6/ 3/15), 170 So. 3d 3A¥9-
80,writ denied 20151297 (La. 9/25/15), 178 So. 3d 573 (“There is a pramnignd a promise. ., there is
cause, there is offer and acceptance, i.e., thenpgar offers to do or not do something, and thenpisee,
accepting that offer or promise, acts accordingly asuffers loss to his detriment.”).

190 SeeR. Doc. 308 at 1206-30.

1911d. at 1224.

1921d. at 1225.

193]d. at 11214-15.
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party to rely on it to his detriment?* Plaintiffshave alsallegel that “Defendants failed
to tender the represented amoufit’and that, as a result, Plaintiffs have suffered
“financial harm in the form of lost income for seces performed®6Therefore, the Court
finds that Plaintiffs’ detrimental reliance clainase contractual in nature arsdibject to
a tenyear prescriptive @riod 227 Accordingly, summary judgment on Plaintiffs’ clairfos
detrimental reliance i€ountV is denied.
CONCLUSION

For the foregoing reasons

IT IS ORDERED that themotion for summary judgment IGRANTED IN
PART andDENIED IN PART as set forth abov&8

IT IS FURTHER ORDERED that the partiesprovide the Court with an
amendedExhibit | to the Fifth Amended Complaifty June 6, 2016 to reflectthe
rulings contained inhis Orderlf the parties cannot agree on the dispositionmgfaaim
as a result of tis Order, Defendants have unkllay 20, 20 16, to file a supplemental
memorandum identifying each claim Defendants arngwseibject to summary judgment
based on this Order. Defendants must provide cosmegtummary judgment evidence
to demonstrate why Defelmnts are entitled to summary judgment on edidputed
claim. Plaintiffs have untilMay 27, 2016 to file an opposition to Defendants’
supplemental memorandun®Plaintiffs must provide competent summary judgment
evidence to support any contested datesstablishother material facts with respect to

each claim identified by Defendants.

194Murphy, 170 So. 3d a880.

195R. Doc. 308 at ®13.

1961d. at 1217.

197SeeMurphy, 170 So. 3d at 37RB0.
198 R. Doc. 458.
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New Orleans, Louisiana, this6th day of May, 2016.

“““ 5 UgrE_Mb_R%________
UNITED STATES DISTRICT JUDGE
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