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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

LEONARD JOHNSON CIVIL ACTION NO. 11-cv-01151
VERSUS SECTION“C”
BURL CAIN HON. HELEN BERRIGAN
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ORDER AND REASONS'

This matter is before the Court on a petitfiled by Leonard Johos (hereinafter “Mr.
Johnson”), seekingabeas corpusgelief pursuant to 28 U.S.C. § 2254. The Magistrate Judge
recommended that Mr. Johnson’s petitiordimnissed as time-barred, and Mr. Johnson
submitted objections. Rec. Docs. 52, 53. The Chianting considered the petition, the record,
the applicable law, the Report and Recomdaion, and the petitioner's objections, hereby
rejects the Report and Recommendation of the Ji8tates Magistratdudge. For the reasons
given below, the Court sustains hetitioner’s objections and graritabeas corpuselief.

l. FACTUAL & PROCEDURAL BACKGROUND

The procedural history in this case is ertely convoluted. The Cauwill do its best to
describe the circumstancesc@izing on the points most relevaotthe Magistrate Judge’s
Report and Recommendationsdahis Court’s review.

A. Trial and conviction
Petitioner, Leonard Johnson, is a state prisoner incarcerated at the Louisiana State

Penitentiary in Angola, Louianha. Mr. Johnson admits that Aogust 3, 1974 he shot Ira Bodere

! Hannah Adams, a third-year student at Northeadfeiversity School of Law, assisted in the
preparation of this Order and Reasons.
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and Richard McClarity during angurment at a swimming pool Mew Orleans. State Rec. Vol.
2 of 8, Tr. 17. Mr. McClarity was killed. Mr. Johnssrdefense at trial wasatin the heat of the
moment he shot at Mr. Bodere to defénsibrother, who had been knocked down by Mr.
Bodere, and that a bullet aimed\iit. Bodere hit Mr. McClarity. $tte Rec. Vol. 2 of 8, Tr. 20.
At trial, the jury heard testiony from Mr. Bodere contradictingr. Johnson’s version of events.
State Rec. Vol. 2 of 8, Tr. 104-10. Mr. Bodere asdmitted at trial that he was a drug addict
under the influence of heroin aetkime of the incident. State Rec. Vol. 2 of 8, Trial Tr. 126. On
March 15, 1978, the jury deliberatéat at least ten hours. Theryureturned twice to ask the
judge for further instructions, and initially informéue judge that they were unable to come to a
consensus, before finding Mr. Johnson guilty of second degree murder on May 27, 1976. State
Rec. Vol. 2 of 8, Tr. 202. On June 2, 1976 he was sentenced to a term of life imprisonment. State
Rec. Vol. 1 of 8, minute entry dated Jund276. The Louisiana Supreme Court (hereinafter
“LASC”) affirmed his convicton and sentence on March 15, 193tte v. Johnsqr356 So.2d
421 (La. 1978). Mr. Johnson argues that his adion of second degree murder, rather than
conviction of the lesser crime ofanslaughter or acquittal, resulted from constitutional errors
that contaminated his trial. Rec. Doc. 44 at 4.
B. First petition for federal habeas corpus relief and state out-of-time appeal

Mr. Johnson first sougliabeas corpuselief in this Court inL988. This Court’s denial
was reversed on appeal, and on remand the @dad that relief woulde granted unless the
state afforded Mr. Johnson an out-ofdimppeal. State Rec. Vol. 1 of®hnson v. SmittCiv.
Action No. 88-905 (E.D. La. Sept. 26, 1990). An-ofitime appeal was granted. On April 30,
1992 the Fourth Circuit affirmed Mr. Johnsoot@nviction and sentence and on July 1, 1994 the

LASC denied his writ applicain. State Rec. Vol. 2 of §tate v. Johnsgm98 So.2d 1288 (La.



App. 4th Cir. 1992)State ex rel. Johnson v. Staf89 So. 2d 1176 (La. 1994).
C. State post-conviction relief (“PCR”) process

On May 14, 1996 Mr. Johnson filepeo seApplication for Post-Conviction Relief
(hereinafter “1996 PCR applicati9. In the application, Mr.@hnson argued that the jury had
been given instructions on reasbledoubt that had been deenedersible error by the U.S.
Supreme Court i€age v. Louisiana498 U.S. 39 (1990). In addition, Mr. Johnson stated a claim
underBrady v. Maryland373 U.S. 83 (1963) because that&thad failed to disclose a
conflicting account of the crimgiven by Mr. McClarity, the State’sole eyewitness at trial,
shortly after the shooting. Rec. Doc. 44-1 at 63fate Rec. Vol. 3 8. At the center of this
case is the question of when, ifeeythis application wadisposed of by the state courts. On July
2, 1996, the state district court dediia motion to correct an illegséntence filed prior to the
1996 application, titling its order “Judgment on Muatito Correct an lligal Sentence.” Rec.
Doc. 44-1 at 21; State Rec. Vol. 3 of B the absence of a state court judgment on the 1996
PCR application, Mr. Johnsopglied several times to the LASC in 1997, 1998, and 1999 for
Writs of Mandamus ordering the district courtrtibe on the applicatin, and attaching the 1996
PCR application. State Rec. Vol. 3-4 ofldhnson v. StatdNo. 97-KH-0349 (filed 2/7/97);
Johnson v. StatdNo. 98-KH-2910 (filed 11/23/98}(ohnson v. StajéNo. 98-KH-2910 (filed
4/13/99). In October 1997 the ISIC ordered the district cdup take action on the 1996
application, but the distriatourt failed to comply. State Rec. Vol. 3 ofl®@hnson v. Cain701
S0.2d 1349 (La. 10/17/97). In January 1999 the LAgain ordered the district court to take
action and provide the Supreme Cowith a copy of the judgmengtate ex rel. Johnson v.

State 734 So. 2d 647 (La. 1/8/99).

2 Judge Frank Marullo at the Orleans Parish Cranidistrict Court presield over all state court
post-conviction proceedings in this case.



Meanwhile, in February 1999 Mr. Johnsded a supplemental PCR application, adding
an argument for retroactive applicationGdgebased on the recently-decided cesenphrey v.
Cain, 138 F.3d 552 (5th Cir. 1998). Rec. Doc. 44-2%&82; State Rec. Vol. 4 of 8. On October
21, 1999 the state criminal court responded @d#ASC’s January 1999 der by stating that it
had already ruled on the application in queEstmistakenly attaching its July 2, 1996 ruling on
the motion to correct illegal saice. Rec. Doc. 44-1 at 34; &t&ec. Vol. 4 of 8. The court
indicated that the athed judgment on the illegal sertenssue resolved the unrelatéage
issue.ld. The court went on to analyze tHemphreyargument from Mr. Johnson’s 1999
supplemental petition, ultimately deciding tahtiold judgment pending the disposition of a
relevant case in the LAS@I. The October 1999 trial court davent does not reference the
1996 PCR application.

Under the assumption that there wag stlruling on his 199€CR application, Mr.
Johnson applied again to the §& for a Writ of Mandamus and was denied in February 2000.
State Rec. Vol. 4 of 8ohnson v. CainNo. 98-KH 2910 (filed 1/13/00Btate ex rel. Johnson v.
State 754 So. 2d 956 (La. 2/18/00). At that point. Mohnson applied for supervisory writs to
the Louisiana Fourth Circuit Court of Appeal$ie Fourth Circuit denied the petitioner’s
application on October 1, 2001 (karafter “2001 writ denial”)State Rec. Vol. 4 of &tate v.
JohnsonNo. 2000-K-2511 (La. App. 4th Cir. 1/10/01).ita listed reasonghe Fourth Circuit
stated that Mr. JohnsonBrady andCageclaims were unreviewable because they were
procedurally barred by Louisiarsafwo-year statute of limitatns for post-conviction claiméd.
On November 2, 2001, the LASC denied the without reasons. State Rec. Vol. 4 ofS8ate
ex rel. Johnson v. Stat800 So.2d 871 (La. 11/2/01). Follmg the writ denial, Mr. Johnson

claims that his 1996 PCR applicationsstill pending. Rec. Doc. 44 at 17.



On December 30, 2003 Mr. Johnson agaipplemented his application for post-
conviction relief with new claims. State Rec. Vblof 8, letter dated 3/14/04. Following the state
district court’s failure to rgpond to the 2003 supplement, Mshdson sent a lettéo the trial
court inquiring about the status lof post-conviction application.&e Rec. Vol. 5 of 8. He also
applied for another Writ of Mandamus from the @ to force the trial court to act on his
application.d.; Johnson v. StatdNo. 05-KH-1207 (served 8/30/0#led 5/9/05). On June 9,

2005, the LASC ordered the District Courtaict on the Mr. Johies’'s 2003 applicationd.;

Johnson v. Stat®02 So. 2d 1058 (La. 6/9/05). Having heaothing from the trial court, in July
2007 Mr. Johnson applied for yet another Writ of Mandamus from the LAWASQohnson v.

State No. 05-KH-1207 (filed 7/20/07). On October 2808, the district court wrote the LASC a
letter stating that it add not act on the 2003 application beaalthe only request contained in

the record regards applicant’s motion to coreattllegal sentence, which was denied on July 02,
1996.”Id. Later, in 2011, Mr. Johnson was informed bg #tate trial court #t his closed case

file may have been destroyed in Hurricane Katrina. State Rec. Vol. 8 of 8, letter dated 9/16/11.

In April 2009 the petitioner was finalgppointed counsel, and in October 2009 Judge
Marullo heard oral guments on Mr. JohnsonGageclaims? In the hearing, Judge Marullo
stated in the record that Mr. Johnson “is matcedurally barred from going forward because
there was never a ruling in this Court on thetyposviction applicatioras to the one filed on
May the 14th, 1996,” which was timely filed. R&mwnc. 44-1 at 52. The state appealed this

determination, and the Fourth Circuit reversadlanuary 25, 2010. The panel held that Judge

3 Adding to the confusion, the Court adsed Mr. Johnson’s claims under two sepatatge
cases in the hearin@age v. Louisianad98 U.S. 39 (1990) (concerning unconstitutional jury
instructions and raised initially in the 19PE&R application), an8tate v. Cage337 So. 2d 1123
(La. 1976) (concerning unconstitutional juryesgion and raised initially in the 2003
supplemental PCR application).



Marullo was incorrect in his determinatioratthe had not previously ruled on the 1996
application. State Rec. Vol. 6 of 8tate v. JohnsgmNo. 2009-K-1689 (La. App. 4th Cir.
1/25/10). The Fourth Circuit opiom also stated that there wasmog in the recordo indicate
that the 1996 applicatiowas, in fact, filedld. The LASC denied writs on November 19, 2010.
State Rec. Vol. 6 of &tate v. Johnsei9 So. 3d 398 (La. 11/19/10).
D. Second petition for federalhabeas corpus relief

Mr. Johnson filed tl instant petition fohabeas corpupursuant to 28 U.S.C. § 2254 on
May 17, 2011. Rec. Doc. 1. In March 2012 this Galismissed the petition without prejudice
for failure to seek leave from the Fifthr€uit for a second or successive petition under 28
U.S.C. § 2244(b)(3)(A). Rec. Doc. 16, 18, 19Amgust 2012 the Fifth Circuit granted leave,
holding that it was not “second successive.” Rec. Doc. 3B re. Johnson483 Fed. App’x 922
(5th Cir. 2012)* Mr. Johnson’s May 2011 petition fombeas corpuselief was then refiled in

November 2012. Rec. Doc. 44.

Il. STANDARD OF REVIEW & APPLICABLE LAW
A. Standard of Review
This Court reviewsle novathose portions of the Magjrate Judge’s Report and

Recommendations to which the petitiohas objected. 28 U.S.C. § 636(b)(1).

* Traditional principles ofes judicataare inapplicable to successihabeas corpus proceedings.
Smith v. YeageB93 U.S. 122, 124 (1968). However AEDPA bars a “second or successive”
petition from district court review. 28 U.S.C2844(b)(2). Here, the Fifth Circuit held that Mr.
Johnson’s current petition is not second acsssive because precetearring review of
available claims not raised in an initial habpattion that led to anut-of-time appeal is
inapplicable. Rec. Doc. 3% re. Johnson483 Fed. App’x 922 (5th Cir. 2012). In the “limited
situation, in which a state court grants an egapit an out-of-time appeal and addresses a claim
on the merits that was not raised in the aygpit’s initial habeas application, the subsequent
habeas application in federauwrt challenging the ate court’s decision on that claim is not
successive.ld. at 925-26.



B. The Antiterrorism and Effective Death Penalty Act of 1996

The Antiterrorism and Effective Deathrizdty Act of 1996 (hereinafter “AEDPA”)
establishes a one-year statute oftlitons for the filing of federdtabeas corpuapplications.
Petitioners whose convictionedame final prior to AEDPA’effective date of April 24, 1996
were afforded a one-year grace period until April 24, 1997 toS#e. Fisher v. Johnsph74
F.3d 710, 712 (5th Cir. 1999). The method for calculating a petitioner’s one-year period is set out
in 28 U.S.C. § 2244(d), which provides:

(1) A 1-year period of limitation shall apply to application for a writ of habeas corpus
by a person in custody pursuant to theégment of a State court. The limitation
period shall run from the latest of—

(A) the date on which the judgmergdame final by the conclusion of direct
review or the expiration of éhtime for seeking such review;

(B) the date on which the impedimenffilong an application created by State
action in violation of the Constitution taws of the United States is removed, if
the applicant was preventedain filing by such State action;

(C) the date on which the constitutionight asserted was initially recognized by
the Supreme Court, if the right hashenewly recognized by the Supreme Court
and made retroactively applicalitecases on collateral review; or

(D) the date on which the factual predecaf the claim or claims presented could
have been discovered througk #xercise of due diligence.

(2) The time during which a properly filep@ication for State post-conviction or other

collateral review with respetd the pertinent judgment ataim is pending shall not be

counted toward any period Initation under this subsection.
Thus after the petitioner’s comtion becomes final, the stagudf limitations tolls during the
pendency of any State post-conviction or ott@lateral review pursuamo 8§ 2244(d)(2), and
during the pendency of any unconstitutiosi@te-created impediment pursuant to 8
2244(d)(1)(B).

AEDPA also provides that the federal dotannot grant habeasrpus relief on any

claim adjudicated on the merits in a state cpurteeding unless that adjudication “(1) resulted

in a decision that was contraiy, or involved an urasonable application,aflearly established



Federal law, as determined the Supreme Court of the Unit&dates; or (2) resulted in a
decision that was based on an unreasonable datgiom of the facts in light of the evidence
presented in the State court proceeding.” 28QCIA.8 2254(d). A stateourt decision involves
an unreasonable application of federal latthe state court identds the correct governing
legal principle . . . but unreasonably applies firatciple to the factsf the prisoner’s case.”
Hoffman v. Cain752 F.3d 430, 437 (5th Cir. 2014) (internal quotations omitted). For claims that
were not adjudicated on the meiitsthe state court, this Cduapplies a daovo standard of
review.Solis v. Cockre)l342 F.3d 392, 394 (5th Cir. 2003).

. TIMELINESS

On May 2, 2014 Magistrate Judge Knowles reaeended that Mr. Johnson’s petition be
dismissed with prejudice as time-barred. Judgewles determined that statutory tolling under
AEDPA ceased on November 2, 2001 when the LASC denied the petitioner’s writ application
challenging the Fourth Circuit’'s February 200itwenial. Rec. Doc. 52 at 11. Therefore the
AEDPA deadline was one year later, on November 4, 200Zhe Judge reasoned that on
November 2, 2001 the state countisshosedf [the applicationfightly or wrongly’ and
therefore “they were no longer ‘pending’ for themases of tolling . . . .” Rec. Doc. 52 at 10
(emphasis in original).

Mr. Johnson filed timely objections tbe Report and Recommendations, objecting
generally to the dismissal ofshpetition and specifically to the findings of law and fact in the
Report and Recommendation. RBoc. 53 at 2. Mr. Johnson argues, for a number of reasons,
that his 1996 application was not disposed of in 2001, and that it remained pending until
November 2010. Rec. Doc. 53 at 5-6. Therefbhe,Johnson argues,spetition for federal

habeas corpuwas timely filed and should lmnsidered on the merits.



The Court disagrees with the Magistrateige, and finds that Mr. Johnson’s writ of
habeas corpusias timely filed. Mr. Johnson was entitl@dboth statutory and equitable tolling
of AEDPA’s statute of limitaons, as articulated herein.

A. Statutory Tolling

Mr. Johnson is entitled to statutdolling under both 28 U.S.C. § 2244(d)(2) and 8
2244(d)(1)(B) because of (a)tipendency of his state post-conviction review, and (b) the
pendency of a state-created impedinterftling his petition for federdhabeas corpusgelief.

i. The AEDPA state of limitations tdled until November 19, 2010, as Mr.
Johnson’s state post-conviction redw was pending until that date.

AEDPA specifies thathe one-year statute of limitatiofer habeas corpus petitions tolls
during the pendency of any “properly filedmication for State post-conviction or other
collateral review with respect the pertinent judgment or chai. . .” 28 U.S.C. § 2244(d)(23ee
alsoGrillette v. Warden, Winn Correctional Cent&72 F.3d 765, 769 (5th Cir. 2004). An
application for state post-conviction relief remgoesnding while it is “not yet decided,” or “until
the application has achieved final resolutiomtigh the State's post-conviction procedures.”
Carey v. Saffold536 U.S. 214, 219-20 (2002) (internal citations omitted).

When a petitioner is granted an out-of-tiappeal, his state criminal judgment is not
final until the date on which the state demmson an out-of-time appeal became final by the
conclusion of direct reviewr the expiration of the time for seeking such reviseelimenez v.
Quarterman 555 U.S. 113, 121 (2009). Therefore,. Nlohnson’s state criminal judgment
became final for AEDPA purposes on Septen#t8r1994, ninety days after the LASC denied
relief on direct reviewSeeButler v. Cain 533 F.3d 314, 317 (5th Cir. 2008). At that point, the
clock began to run on the AEDPA statute of latidns. However, the statute of limitations had

already begun tolling because Mohnson filed a Motion to Correah lllegal sentence on or



around March 9, 1993That motion was denied on July 2, 1996. State Rec. Vol. 3 of 8. Because
Mr. Johnson did not seek supervisory reviewhait denial, the tolling ceased on August 1, 1996,
when his time expired for seeking review adttldenial by filing a writ application with the
Fourth Circuit Court of Appeal.
However, at that point, tolling haddpen again pursuant to Mr. Johnson’s 1996 PCR
application, filed on May 14, 19941. Tolling continued during the pdency of this application.
At this point, this Court’s angsis diverges from that of éhMagistrate Judgdudge Knowles
made his recommendation to dismiss Mr. Johisspeatition as time-barred on the basis of a
January 10, 2001 writ denial by theuisiana Fourth Circuit, ovavhich the Louisiana Supreme
Court denied supervisory and remedial woilsNovember 2, 2001. Judge Knowles contends that
this was the date on whichetlstate court “disposed of” Mdohnson’s application for post-
conviction relief and tolling ceased. Rec. D62.at 10-11. Accordingly, the Magistrate Judge
recommended a finding that the limitations pdrexpired a year later on November 4, 2002.
at 11. This Court disagreesadiing that the 2001 writ denidld not dispose of the 1996 PCR
application for several reasons.
a. Erroneous application of state pr@edural bars demonstrates that
the Fourth Circuit did not consider the 1996 PCR application in
2001.
Considering the 2001 Fourth Circuit opiniamdathe record, this Court finds that the
Fourth Circuit did not considé¢he 1996 PCR application in 2001rg%j the Fourth Circuit held

in its 2001 writ deniathat Mr. Johnson’8radyandCageclaims were time-barred by La.

C.Cr.P. art. 930.8, which imposes a two-yeawustadf limitations orapplications for post-

> A motion to correct an illegalentence qualifies as a motion for “other collateral review” for
tolling purposesSee Sampia v. CaiiNo. 99-30694, 2002 WL 31114916, at *4 (5th Cir. Sept. 9,
2002).

10



conviction relief. Had the coubeen considering the 1996 PCR lggiion, they would not have
raised this argument because Mr. Johnsaohviction became final on September 29, 1994 and
his application for post-conviction relief wéled on May 6, 1996, well within the two year
limitations period. This discrepancy leads the Ctubelieve that th€ourth Circuit court
assumed that these claims were firsta@dis Mr. Johnson’s299 supplemental PCR.
Furthermore, the Fourth Circuit stated that Mshnson failed to assert that contemporaneous
objections to the jury instructions veemade during trial in support of tageclaim. State Rec.
Vol. 4 of 8. Had the court been considering 1996 PCR application, el would have clearly
seen that Mr. Johnsald raise contemporaneous objectionsigmapplication. Rec. Doc. 44-1 at
13.

b. The state court admitted thatthe 1996 PCR application was
absent from the record as of 2008.

Further evidence that the 2001 writ dewmiial not dispose of the 1996 PCR application
lies in the October 2008 letter written to the®® from the Criminal District Court admitting
that Mr. Johnson'’s post-conviction applicatiomsre absent from the record and “the only
request contained in the recomjards applicants motion to correct an illegal sentence, which
was denied on July 02 1996.” State Rec. Vol. 5 bfrRleed at a hearing on November 9, 2009
Judge Frank A. Marullo, Jr. confirmed thregt himselhever ruled on th&996 petition that was
filed in his court Rec. Doc. 44-1 at 52. When the RbuCircuit overturned Judge Marullo in
January 2010, the panel admitted that it had\ndence that the 1996 petition was ever filed.

Rec. Doc. Vol. 6 of 8.

® The Court acknowledges that files may have Bestnduring Hurricane Katrina. At the very
least, there is no way for this Court to judgeether the 1996 PCR application was properly
filed by the state court since itabsent from their records.

” As previously stated Mr. Johnson attachembpy of the 1996 PCR application to his 1997

11



The state court recorddicates that at some poidir. Johnson’s 1996 timely petition for
post-conviction relief on the basis Bfady andCagewas misplaced or misfiled by the criminal
district court. Though the state disposed ofBhedy andCageclaims pursuant to Mr. Johnson’s
supplemental petitions, they were disposedroprocedural grounds that would have been
inapplicable had the state courts been awatkeol 996 application. This Court agrees with the
Magistrate Judge that it is nibte job of the federal courts tetermine whether the 1996 PCR
application was disposed of ghtly or wrongly” by the state cowr(Rec. Doc. 52 at 10). Here,
this Court makes no such determination, riatiher holds that the 1996 applicatiwas never
disposed of at abbecause the state admits it has no reobtbe application, and the relevant
state court judgments indicate a ladlkawareness of its existence.

Moreover, the closest theagt court came to disposingtbe 1996 PCR application was
on November 19, 2010 when the LASC deniedpsitioner’s application for a supervisory
and/or remedial writ after theokrth Circuit reversed Judge Méols determination that he had
never ruled on the 1996 petition. Taking tténial as the date on which the 1996 PCR
application was disposed, the AEDPA staniftémitations tolled until November 19, 2010. Mr.
Johnson filed his writ dfiabeas corpus this Court 179 days later, and thus it fell within the
one-year limitations period.

ii. The state district court’s presumptive failure to properly docket Mr.
Johnson’s 1996 PCR application represents a state-created impediment
that remains unresolved.

In addition to statutory toltig under 8 2244(d)(2), this Cadinds that Mr. Johnson is

entitled to statutory tolling under the stateated impediment provision, § 2244(d)(1){Ehat

application for a Writ of Mandamus to the LAS@oving that the 1996 application does, indeed,
exist. State Rec. Vol. 3 of 8.
8 Although Mr. Johnson did not explicitly rai§e2244(d)(2) as a justifition for his argument

12



provision instructs that the stagudf limitations does not begin tan until “the date on which
the impediment to filing an application created3igte action in violation of the Constitution or
laws of the United States is removed, if tpplacant was prevented from filing by such State
action.” To establish a state-created impedintéing prisoner must show that: (1) he was
prevented from filing a petition (2) by State action (3) in violation of the Constitution or federal
law.” Egerton v. Cockrell334 F.3d 433, 436 (5th Cir.2003).

The Fifth Circuit has recognized that “inéndling prisoner filings constitutes a state
impediment under 28 U.S.C. § 2244(d)(1)(B)ffsuent to toll the satute of limitations.
Critchley v. Thaler586 F.3d 318, 318 (5th Cir. 2009).@nitchleythe petitioner attempted to
submit a statbabeaspetition on two occasions, and on botitasions the state district court
failed to properly file his applicatiohd. at 319. After receiving nate that neither application
was on file, he attempted to file an amendagaliegtion, which was not properly filed until five
months laterld. The state court’s failure to properly fites petition resulted in a nearly two-year
delay in his pursuit of fedal post-conviction remediekl. The Fifth Circuit held that the state
court’s error constituted a “state-created impedithand the petitioner waantitled to statutory
tolling until the date on which thetate properlyifed his petitionld. at 320.

The facts here are substantially similaCritchley. In 2008, the state court admitted that
it did not have Mr. Johnson’s 19%8CR application on file, inditiag that it may have never
been properly docketed. State Rec. Vol. 5 of 8. Hvre absence in thecord was attributable

to Hurricane Katrina, there is no indication ttiat state courts were aware of the existence of

that statutory tolling applies, likd allege that “due to a mistake the part of the state district
court in 1996, his origa and timely application for postnviction relief was not ruled upon”

in hishabeaspetition, and that “the distii court lost his petition anfdiled to rule on it” in his
objections to the Magistrate Judge’s Repad Recommendations. Rd2oc. 44 at 10; Rec.

Doc. 53 at 3. This Court intergsethese arguments to concern a state-created impediment, and
will thus analyze them under § 2244(d)(1)(B).

13



the 1996 PCR application before the 2005 stormfgadnthere is everindication that such
awareness was lacking. Not knowing that hi86L8pplication had likely never made its way
onto the docket, Mr. Johnson repeatedly attechfpo bring the cotis attention to the
application by filing supplemental briefs aneékmg supervisory writs from the appellate and
Supreme courts.

Moreover, the presumptive failure of thatstcourt to properly file the 1996 petition
unleashed fifteen years of confusion in theestaturts that effectaty prevented Mr. Johnson
from filing his federahabea petition because he was operating under the assumption that he
had not yet exhausted his state remedisghe 1996 PCR application seems to haserbeen
properly filed with the state court, the state-created impediment was never corrected. Thus under
§ 2244(d)(1)(B) the statute of limitationentinues to toll, and Mr. Johnsoriiabeasetition
filed on May 17, 2011 was timely.

B. Equitable Tolling

In addition, Mr. Johnson is entitled eguitable tolling. In 2010 the Supreme Court
affirmed that “the timeliness provision in the feddrabeas corpustatute is subject to equitable
tolling.” Holland v. Florida 560 U.S. 631, 634 (2010). Equitablditg is appropriate where the
petitioner demonstrates (1) eardinary circumstances exiad (2) he or she exercised
diligence in pursuit ohabeas corpuselief. Id. at 649. When exercisirits equity powers, the
court must apply the law on a case by casespagih a certain degree of flexibilitid. at 649-

50. “Courts must consider the individual faatsl circumstances of each case in determining
whether equitable tolling is appropriat®fathis v. Thaler616 F.3d 461, 474 (5th Cir.2010)
(internal quotation marks and citation omitted).

i. Mr. Johnson'’s petition involves extraordinary circumstances.

14



This Court cannot find any cases that imeoa petitioner’s delayed application for
federalhabeagelief for the reasons present in hiseeazamely, a convolutgarocedural history
and lack of clarity from the state courts réisigl from their presumptive failure to properly
docket petitioner’s original application. Insteac ourt finds it instructive to examine a line of
cases where the petitioner’s federal habeasgetitas delayed because the petitioner was not
on noticethat the state court had pased of his applications fetate post-conviction relief.

The Fifth Circuit has held that a lacknotice of final judgment constitutes an
extraordinary circumstance sufficieottrigger equitable tolling. IRhillips v. Donnellythe court
held that a four month delay in notice to thatmeter that his state appation had been denied
constituted an exceptional circumstance, whieeegoetitioner pursuedderal remedies “with
diligence and alacrity” immedially upon receiving notice. 2¥63d 508, 511 (5th Cir. 2000). In
an unpublished case from the sayear, the court held thaltlaough equitable tbng may not
apply where the delay results from the petitiongrsrance of the law, petitioner’s “inability
timely to learn the crucial fact that his conviction had become final result[ing] from obstacles
beyond his ability to control or remedy” coitisted an extraordinary circumstance warranting
equitable reliefBrown v. Johnsgr239 F.3d 366, at *3 (5th Cir. 2000).

Moreover, equitable tolling applies where the “court has led the plaintiff to believe that
she ha[s] done everything required of h&aldwin County Welcome Center v. Brow66 U.S.
147, 151 (1984) (internal citations omitted) United States v. Pattersatine Fifth Circuit dealt
with procedural history simitéy convoluted to the presentsm 211 F.3d 927 (5th Cir. 2000). In

Pattersonthe petitioner filed his federabbeaspetition under 28 U.S.C. § 225®ithin the one

% “[L]imitations provisions for §2254 and 2255 are nearly identicatAtterson 211 F.3d at
930 (internal quotations omitted).
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year grace period afforded to petitioners wehosnvictions were final prior to AEDPA’s

effective dateld. at 929. Then, ten days prior to #vepiration of the grace period on April 24,
1997, the petitioner was granted a motion to dismisout prejudice so thdte could obtain an
experienced writ-writed. at 929-30. The petitioner believed that he had one year from the date
of dismissal to refile due to the factttithe district court had granted his motwithout
prejudicedaysafterthe 1997 deadline had passkl.at 930. Three days prior to the date when
the petitioner believed his statute of limitati@gired for refiling, he filed a motion for an
extension of time which was denidd. In its denial the court exessly affirmed the petitioner’s
belief that the statute of limitations expired on April 30, 1988The petitioner then timely filed
his federahabeaspetition on April 30, only to have it dismissed as time-barred because it was
not filed by April 24, 19971d. The court held that although tpetition was in fact time-barred
under AEDPA, the petitioner “relied to his detant” on the district cart’s mistaken belief

when it granted his motion to dismiss withpuéjudice, and when it denied his motion for
extension of time, that he could tefivithin a year of the dismissadl. at 931-32. These
circumstances were “sufficiently rare agxtraordinary to warrg equitable tolling.'ld. at 932.

If, indeed Mr. Johnson’s 1996 petition wasposed of” in November 2001 as the
Magistrate Judge held, Mr. Jolmmswas not on notice of thadt through no fault of his own.
The fact that in its 2001 wrdenial the Fourth Circu#xpressly denied supgsory jurisdiction
deferring to a nonexistent lower-court judgmevauld lead any reasonahinformed petitioner
to believe that his applicationrfeelief had not yet been disposed of. Furthermore the fact that
the 2001 writ denial (a) included the@meous determination that Mr. Johnsdatadyand
Cageclaims were time-barred, and (b) referencéailare to raise contemporaneous objections

to theCageinstruction in the 1999 supplement thadre expressly raised in the underlying
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application, would support the fi@ner’s conclusion that his996 PCR application was still
pending. Therefore the language of the 2001 aertial did not put MrJohnson on notice that
his 1996 application had been decidi in fact it was. As@on as Mr. Johnson received clear
notice that the state courts calesed his 1996 application disposaftivia the Fourth Circuit’s
2010 judgment and the LASC'’s subsequent writ deh@bpursued federal relief with “diligence
and alacrity,” filing his federal leeas petition within six months.

Moreover, similar to the orders grantitigg petitioner’s motion to dismiss without
prejudice and denying ¢hpetitioner’'s motion for a time extensionRatterson the 2001 writ
denial here contains clear ensapon which Mr. Johnson relied to his detriment. Just as the
mistake made by the lower courtRattersonled the petitioner to belieyge had an extra year to
refile his petition, the errors dirted above in the 2001 writ deniald Mr. Johnson to believe his
1996 petition had yet to be decided. Consequghtt. Johnson continued to pursue remedies in
state court, knowing that his fedépetition was barred prior toglexhaustion of state remedies.
These circumstances constitute an extraordinary circumstance warranting equitable relief.

The Court would be remiss not to note tHatricane Katrina hit New Orleans in August
2005, two months after the LASCdared the criminal districtourt to act on Mr. Johnson’s
2003 application for post-contion relief, which he argues was a supplement to his 1996
application. As previously notethree years later th@rleans Parish Criminal District Court
informed the LA Supreme Court that it hadnecord of the 2003 apphtion for relief, or
presumably the original 1996 application, as the only request in the record was the motion to
correct an illegal sentence decided on A)I1$996. Indeed in 2011 Mr. Johnson was informed by
the trial court that his closed case file may hlagen destroyed. The lack of an adequate state

court record in the aftenath of Hurricane Katrina is an eatirdinary circumstnce that further
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supports this court’s decisida grant equitable relief.
ii. Mr. Johnson exercised reasonable diligence.

In cases involving a petitiorie notice of final judgment, #hFifth Circuit has held that,
“petitioners must be diligent in obtaining the stadfitheir state habeagplications so that they
may properly ascertain when the AEDPA statute ceased towdlliams v. Thaler400 F.

App'x 886, 890 (5th Cir. 2010). However, the standard for diligenaeastnablaliligence”
not “maximum feasible diligenceHolland, 560 U.S. at 653 (emphasis added) (internal citations
omitted).

In Williams v. Thaleran error by the clerk of courts@ted in delayed notice to the
petitioner that hisplication for statdnabeas corpuselief had been denieWilliams, 400 F.

App’x at 887. Although his petition was deniedDecember 2004, he was not notified of the
denial, and on three occasions winerrequested information on the status of his petition, he was
informed that his applation was still pendindd. Finally, when he requested a status update for
the fourth time, he was informed that his peti had been deniedt®en months previoud.
Instead of filing his federdlabeaspetition immediately, he firsought clarity from the state

court on the contradictory information receivitl. The Court held that the petitioner had
exercised reasonable diligence, and that failure to file a feuk#babpetition while operating
under the “reasonable assumptioretth state court judgment is riotal does not demonstrate a
lack of diligenceld. at 891;see alsdHardy v. Quarterman577 F.3d 596, 598 (5th Cir. 2009)
(holding that petitioner exercised reasonaliigehce by making multiple inquiries as to the
status of his case after the stedairt failed to notify him that kistate habeas petition had been
denied until a year later).

Here Mr. Johnson’s decision rntotimmediately file his federdlabeagpetition
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following the 2001 Fourth Circuit and LAS&it denials was based on his “reasonable
assumption” that the state court had not yetatisd of his 1996 applicati due to the ambiguity
of the Fourth Circuit order, and thestory of state court error in his cdS8evioreover, Mr.
Johnson filed no fewer thdan pro seapplications for writs ofnandamus and supervisory writs
from the Louisiana Fourth Cutt Court of Appeals and LAS® an attempt to obtain a
judgment on his 1996 application, all prior to the assignment of counsel to his case in 2009. In
addition, the petitioner wrote diy to the trial court toriquire about the status of his
application on at least one occasion, and supgéad his application on three occasions as
precedent developed over the course of his mattgoost-conviction relief process. In this
Court’s opinion, Mr. Johnson exercisedrethan reasonable diligence throughout a state post-
conviction process marked by confusion and ceurdr. The extraordingrcircumstances of Mr.
Johnson’s case, and his reasonable diligence imipgrselief, entitle him to equitable tolling in
the interest of justice.
V. CLAIMS FOR RELIEF

Mr. Johnson brings three claims in his petitionHabeas corpuselief. First, Mr.
Johnson claims that the prosecutiopgressed evidence in violation®fady v. Marylangd 373
U.S. 83 (1963), and its progeny. Second, Mr. Johnsomslthat the jury istructions given at
his trial were unconstitutional pursuantGage v. Louisiana498 U.S. 39 (1990). Third, Mr.
Johnson claims that the application of a law removing the possibilitsirofe, probation, or
suspension of sentence in his case violate@éxhgost factelause and the due process clause.

The Court grants relief on the first two clairagd denies relief without prejudice on the third,

% The criminal district court’s mistaken attament of the 1996 ordelenying Mr. Johnson’s
motion to correct an illegal sentence toctsrespondence with theASC in 1999 about Mr.
Johnson’s 1996 PCR application istwne example of the state cdaihistory of error in this
case. Rec. Doc. 44-1 at Btate Rec. Vol. 4 of 8.
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for the reasons that follow.

A. The suppression of a statement by the only eyewitness in this case was
unconstitutional under Brady v. Maryland and Giglio v. United States.

Where the state court has denied relief éedaral claim “it is presumed that the state
court adjudicated the claim on threerits in the absence of amdication or state-law procedural
principles to the contraryHarrington v. Richter562 U.S. 86, 131 S. Ct. 770, 786 (2011). Mr.
Johnson was denied relief on Bigady claim in state court expssly on state procedural
grounds. State Rec. Vol. 4 of Btate v. Johnsomo. 00-251 (La. App. 4th Cir. 1/10/01).
Therefore, the state court never adjudicatedtiagly claim on the merits, and this Court will
review itde novo

In Brady v. Marylandhe Supreme Court held th&duppression by the prosecution of
evidence favorable to an accused upon requeksites due process where the evidence is
material either to guilt or to punishment, spective of the good faith or bad faith of the

prosecution.” 373 U.S. 83, 87 (1963)Bhady claim has three elements: (1) “the evidence at

1 Mr. Johnson’8rady claim involves an (alleged) stateopedural default. “In all cases in
which a state prisoner has defaulted his federahslan state court pursoato an independent
and adequate state procedural rule, federaldsateyiew of the claims is barred unless the
prisoner can demonstrate cause for the defadltaatual prejudice as a result of the alleged
violation of federal law, or demonstrate that failure to consider the claims will result in a
fundamental miscarriage of justic€€bleman v. ThompspB01 U.S. 722, 750 (1991). However
in “exceptional” cases where the federal courtgtisas with the state court’s determination that
a state procedural rule was vi@df and believes that the rule was substantially satisfied, the rule
is considered inadequateftreclose federal revievaee Lee v. Kemn&34 U.S. 362, 375, 385
n.15 (2002). In such a case the court neecooduct a cause apdejudice analysidd. Here,

as previously explained, the state court wasrior when it determined that Mr. Johnsdiady
claim was time-barred. Simple math shows MatJohnson’s 1996 PCR application, in which
he first raised his Brady claim, was filed witliive two year statute of limitations from the date
his conviction became final. Therefore the sgatecedural rule in question, La. C.Cr.P. art.
930.8, was satisfied, rendering thatstground inadequate to foreclose this Couetvgew of the
federal question. Under the circumstances, tllsrOneed not examine cause and prejudice in
order to move forward withs review of the merits.
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issue must be favorable to the accused, either because it is exculpatory, or because it is
impeaching;” (2) “that evidence must have beeppressed by the state, either willfully or
inadvertently;” and (3) “prejudice must have ensué&drickler v. Greengs27 U.S. 263, 281-82
(1999). Prejudice is shown when there is a reasienprobability that, had the evidence been
disclosed at trial, the result of the proceeding would have been more favorable to the defendant.
Kyles v. Whitley514 U.S. 419, 434 (1995). Moreovee tvidentiary suppression must

“lundermine] confidence in the outcome of the triddl” (internal citations omitted).

Bradyand its progeny dictate that the prosechts a duty to reveal favorable evidence
even in the absence of a specific request by the detdnded States v. Agurg27 U.S. 97,
110-12 (1976)Kyles 514 U.S. at 37. The bar on suppressapplies equalljo evidence that
casts a shadow on the credibility of a key withebere “reliability of a given witness may well
be determinative of guilt or innocence . . Giglio v. United State405 U.S. 150, 154 (1972)
(internal citations omitted).

In the present case, Mr. Johnson alldgasthe suppression of a statement by the
prosecution’s main witness, and only eyewitnesghégoolice shortly after the incident violated
BradyandGiglio. This Court agrees. Mdohnson raised two defassat trial: (1) he was
justified in killing the victim because he did isodefense of his brother and therefore should be
found not guilty, and (2) he shot the victimarsudden heat of passion and therefore the crime
constitutes manslaughter rathlean first or second degree rdar. La. Rev. Stat. Ann. 88 14:22,
14:31; State Rec. Vol. 2 of 8, Trial Tr. 17-2Ihe prosecution counterdis narrative with the
testimony of Ira Bodere (“Mr. Bodere”), the mapewitness to the incident who was also shot.
At trial Mr. Bodere testified tht he argued with Mr. Johnsorsother about a cigarette. State

Rec. Vol. 2 of 8, Trial Tr. 104. Mr. Johnson’s bratheraced hisself, like if he was going to . . .
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fight” and Mr. Bodere hit himld. at 105. At that point Mr. Bodettestified that Mr. Johnson got
out of his car and shot at hihad. He pretended to be hit and fell to the ground, at which point he
testified that Mr. Johnson came over and “startelliikg . . . and beating” him and then shot him
again in the leg while he was “laying on [his] back on the groudd&t 105-06. The State
emphasized this point in his opening statem@escribing how Mr. Johos, “standing on top of
[Mr. Bodere] fired down on top of him hitting himld. at 9. Finally, Mr. Bdere testified that
the Johnson brothers began to leave at that,dmihtvhen the victim attempted to help Mr.
Bodere get up, Mr. Johnson “came back it pistol . . . and he shot twicéd. at 107. Mr.
Bodere added that Mr. Johnson said to another witness nearby, night watchman John Ford, “If |
had more bullets, John, | would kill you todd’ at 109.
In its closing argument, the State used Blwdere’s statements that (a) Mr. Johnson
kicked him after he fell to the ground, (b) Mohnson shot him whilee was laying on the
ground, (c) after Mr. Johnson left bame baclkand shot Mr. Bodere and the victim, and (d) Mr.
Johnson threatened to kill Mr. Ford if he hradre bullets, to directly counter Mr. Johnson’s
manslaughter argument:
Ladies and gentlemen, is it hot blood wlyem get out of your car, when you see
someone hit your brother and you fire a viiagrshot, when they fall to the ground, and
you presumably don’t know whether you hit him or not because you are at that distance,
when you walk over to him, and you and your brother kick him; that’s in the heat of
passion? Then you stand over them whitytare lying on the ground, and you fire a
shot into them—that'’s hot blood? Thgou and your brother walk way down the
sidewalk, someone comes over to help that man, you turn around and come back and fire
two more shots — that’s hot blood? And thadies and gentlemen, you point the gun at
the other man standing there, and you sayrto.hi. If | had any more bullets, Junior, I'd
kill you too. That's hot blood? No, ladiescgentlemen, that’s anything but hot blood.
That's cold blood.

Id. at 184-85. The State’s argument that Mr. 3oims actions were not motivated by a “sudden
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passion*? out of fear for his brother’s life, but rathespecific intent to killor cause great bodily

harm™*®

as required under Louisiana’s first amtend degree murder sitgs, depended on Mr.
Bodere’s testimony at trial.

The record also reflects that the juriéagthy deliberation cented on the question of
whether Mr. Johnson had specifitant to kill. The jury delibeated overnight and returned
twice for further instructions from Judge Maruda specific intentid. at 192, 198; State Rec.
Vol. 1 of 8, May 26, 1976 minute entry. At 5:40 Atile following morning the foreman stated
that the jury was unable to reach a verdict orethdence presented. State Rec. Vol. 2 of 8, Trial
Tr. at 203. Judge Marullo instructéte jury to retire and denied defense counsel’s motion for a
mistrial. Id. at 205. The jury ultimately decided tit. Johnson was guilty of second degree
murder, returning a verdict latthat afternoon after at leas#ven hours of deliberation. State
Rec. Vol. 1 of 8, May 27, 1976 minute entry.

In fact, Mr. Bodere told the New OrleansliBe Department a vergifferent version of
events on the day of the inciteln a police report datedufyust 27, 1974, Mr. Bodere told an
officer that Mr. Johnson’s brother hit himveeal times and then he punched Mr. Johnson’s
brother in the mouth. Rec. Doc. 44-1 at 92thfdt point “Leonard Johnson jumped out of the
automobile with a gun and shot him one timd.”Mr. Bodere “fell tothe ground and Leonard
and Edward Johnson were still standing thekthen he heard two more shots and he saw
Richard McClarity fall to the ground and dweard and Edward Johnson running to their
automobiles.1d. In this version, Mr. Johas did not kick or shoot MBodere while he was on

the ground, nor did Mr. Johnson retwfter leaving to shoot MBodere and the victim. This

police report was not presented at trial.

2 a. Rev. Stat. Ann. § 14:31.
131 a. Rev. Stat. Ann. 88§ 14:30, 14:30.1.
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Here, the suppressed evidence satisfieBthdyelements. First, the police report is
favorable to Mr. Johnson because it is exatdpy, supporting Mr. Johnson’s defense of “sudden
passion” manslaughter in defense of his brothes.dtso impeaching becselit casts a shadow
on the credibility of the governmentsain witness and only eyewitne€xglio, 405 U.S. at
154.

Second, the police report was suppressed b@tidte because it was available at the time
of trial, whether or not the presution intentionally suppressed it or was aware of its existence.
The Supreme Court has held that “the pros®ds responsible for any favorable evidence
known to the others acting on the governmehn#l in the case, including the polic&trickler
v. Greene527 U.S. 263, 275 n. 12 (1999) (internal @ioins omitted). This duty applies “even
when the accused fails to sexally request such evidendel. at 280.See alspMahler v.

Kaylo, 537 F.3d 494, 499 (5th Cir. 2008). Mr. Johnsan& attorney requested in a Bill of
Particulars that the State disclose whetherdtihats possession statements by persons who had
been interviewed by the State or its agents ifticgldo the crime. State Rec. Vol. 1 of 8. In a
Prayer for Oyer, trial counsel alsequested that the State prod&cady material, including

written statements or interviews redudedvriting obtained byhe State through police
investigative procedure from. . . any other pensaving knowledge or information regarding the
charge. . .'1d. However, the State never proviline police report in question.

Third, the suppression of the police repoeaely prejudiced MrJohnson, considering
the jury’s lengthy deliberations ovthe question of specific interathd the State’s near exclusive
reliance on Mr. Bodere’s testimony to support its argument on that point. Had the police report
been presented at trial, it would have Ismpport to Mr. Johnsos“heat of the moment”

manslaughter defense and cast doubt upon théditydbf the government’s key and only
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eyewitness, creating a reasongtebability that the jury woudl have returned a different
verdict. Indeed, the Fifth Circuit has held tkize “duty to provide favorable evidence includes
impeachment evidence as well as exculpatory evideMahler, 537 F.3d at 499.

Indeed, numerous courts have found thgipsessed witness statements contained in
police reports constitutBrady violations when the statentsrcould have been used for
impeachment purposes. Mahler v. Kaylg the Fifth Circuit considered a similar situation in
which suppressed witness statements to pobedlicted with the prascution’s version of
events. IrlMahler, the petitioner had be@onvicted of manslaughteafter firing a gun during an
altercation between several people. After tiad, tnewly discovered witness statements and
supplemental police reports came to light that mahtted testimony given at trial that there was
no ongoing struggle between the petitioner’s brothdrthe victim when thpetitioner shot at
the victim. 538 F.3d at 500-03. The Fifth Citoexplained that these statements, which
suggested that the strugglesa@ngoing when the shot was fired, “could have been used for
impeachment purposes and that, gitieeir centrality to [the petdner’s] defense, there exist[ed]
a reasonable probability that, had the evidence tseilosed to the defense, the result of the
proceeding would have been differerdd’ In Johnson v. Staje¢he Supreme Court of Tennessee
found that a withheld police report whichled into question “a key element of the
prosecution’s versions of events” was a violatioBiEdy. 38 S.W.3d 52, 57-58 (Tenn. 2001)
(internal quotations omittedy.

As in these cases, the suppressed polperteontained information from a witness

1 In Trevino v. Thalerthe Fifth Circuit found that a suppressed witness statement which
contradicted other statemetg that witness did not viola®rady. However, that case is
distinguishable. As the Fifth Circuit noted, tihefense attorney had access to a police report
which accurately summarized all thfat witness’s statements, including the one that had been
suppressed. 449 Fed.Appx. 415, 421 (5th Cir. 2011).
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statement that contradicted the prosecutigaision of events. Given the jury’s lengthy
deliberation over the question ofegyific intent and its initial inability to reach a verdict, the
suppression of favorable eyewitness testimonyisidase certainly “undermines confidence in
the outcome of the trialKyles 514 U.S. at 434. Therefore the@t agrees with the petitioner
that the government’s suppression &teld his constitutional rights, ahdbeas corpuselief
must be granted.

B. The jury instructions given in this case are unconstitutional undeCage v. Louisiana

Like his Brady claim, Mr. Johnson’€ageclaim was raised in the state court post-
conviction relief process. Therefore the Court niiust examine whether thidaim is subject to
federal review. For the reasons below, tloei€ determines that review is proper.

The due process clause “protectsdabeused against conviction except upon proof
beyond a reasonable doubt of every fact necessagnstitute the crigmwith which he is
charged."Cage v. Louisianag498 U.S. 39, 39 (1990)quotingIn re Winship397 U.S. 358, 364
(1970)). InCage the Supreme Court held that the use of the phrases “actual substantial doubt,”
“grave uncertainty,” and “moral certainty” ajury instruction on the meaning of “reasonable
doubt” violated due procedsl. The Court subsequently heteht unconstitutional jury
instructions always invalidate conviction and are not subjectitarmless error analysis because
where the instructions are constitutionally defiti“there has been no jury verdict within the
meaning of the Sixth Amendmens&ullivan v. Louisiang508 U.S. 275, 280 (1993)

Mr. Johnson was denied relief on Riageclaim in state court on state procedural

grounds on multiple occasiofsFirst, in its 1992 opinion on Mdohnson’s out-of-time appeal

> To avoid confusion, all references@agein this section refer to Mr. Johnson’s claim under
Cage v. Louisiana498 U.S. 39 (1990), not his claim un&ate v. Cage337 So. 2d 1123 (La.
1976), which were not raised in his feddrabeagetition.
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the Louisiana Fourth Circu@ourt of Appeals held th&agewas not applicable to the
petitioner’s case because it was a “newe’rand therefore non-retroactive, citiSgelton v.
Whitley, 950 F.2d 1037, 1043'(&Cir. 1992).SeeTeague v. Lanet89 U.S. 288 (1989) (holding
that with certain exceptions, new constitutional sudé criminal procedure should not be applied
retroactively to cases on colleaéreview). State Rec. Va2 of 8. Mr. Johnson raised tikage
claim in his 1996 PCR application. In his 1999 seppntal PCR he argued for the retroactivity
of Cagebased on the recently-deedtlFifth Circuit casélumphrey v. Cainl38 F.3d 552, 553
(5th Cir. 1998) (holdinghat relief based o8ageis available in federdlabeas corputo state
prisoner whose criminal conviction was final wihat case was decided). State Rec. Vol. 4 of
8. In its 1999 response to the LASC’s mandamusrptide criminal distigt court held that it
would delay consideration of Mr. JohnsoRfamphreyclaim until a similar pending case in the
LASC was decided. Thus, there was ragigion on the merits at that tirid.

The state courtdid not revisit theCageclaim until 2001 when the Fourth Circuit held
that the claim was procedurally barred by the-fwear statute of limitations for post-conviction
relief applications articulateid La. C.Cr.P. art. 930.8. State R&@l. 4 of 8. Though the state
procedural rule contains an exception for new constitutional rules that are retroactively
applicable, the court reasoned t@atgewas not retroactively applicable in this case since the
LASC had recently held thatumphrg/’s holding onCageretroactivity was not binding on
Louisiana courtsState v. Penng58 So.2d 776 (La. 1999). Thus the state courts reached no
decision on the merits of ti@ageclaim in 2001.

Mr. Johnson reasserted Kageclaim in a motion to filea single-issue post-conviction
application in July 2009. StateeR Vol. 6 of 8. In 2010 the Four@ircuit gave its final word on

that claim, holding that in 2001 that same ¢dad indeed decided that Mr. Johnson “was not
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entitled to reliefon the meritsdue to the nonretroactivity @age State Rec. Vol. 6 of &tate

v. JohnsonNo. 2009-K-1698 (La. App. 4th Cir. 1/25/1@mphasis added). The court went on

to hold that anyCageclaim raised in the 2009 motion was time-barred under La. C.Cr.P. 930.8
and repetitive under La. C.Cr.P. 930dl1.

Because Mr. JohnsonGageclaim was ultimately dismissed on state procedural grounds
and never decided on the meritdstBourt is entitled to condude novareview® However, out
of deference to the Fourth Circuit’s appareriidbehat it denied Mr. Johnson relief on the
merits, the Court will apply theest articulated in AEDPA goweing federal review of state
decisions on the merits. Here, the state coyudachtion “resultd in a decision that was based
on an unreasonable determinatiorir@ facts in light of the evider presented in the State court
proceeding.” 28 U.S.C. § 2254(d). Ultimatélymphrey Penns and the retroactivity dCage
generally are irrelevant to the present sdaofs because Mr. Johnson was granted an out-of-
time appeal that was pending at the time @egewas decided’

A new rule for the conduct of criminal prosé&ous “is to be applie retroactively to all
cases, state or federal, pending on direct review or not yetyiithlno exception for cases in
which the new rule constitutes a ‘clear break’ with the p&atffith v. Kentucky479 U.S. 314,

328 (1987). An out of time appeal resets the dditen the petitioner’s conviction became final.
See Jimenes55 U.S. at 119. The Fifth Circuias held unequivocally th@ageapplies to

pending out-of-time appealSee Cockerham v. CaiB83 F.3d 657, 661-62 (5th Cir. 2002)

16 Seesupranote 9. Although the Fourth Cincielaimed that Mr. JohnsonBageclaim, like his
Brady claim, was ultimately time-barred under a statepdural rule, this rule is not “adequate”
to foreclose federal review. Simple matiow/s that Mr. Johnson’s 1996 PCR application, in
which he raise€€age was timely under La. C.Cr.P. 930.8. Mr. Johnson could not have raised
Humphreyin 1996 because that case was not decided until 1998.

1" Mr. Johnson was granted his out of timeegipursuant to an order from this Court on
October 22, 199(ee State v. Johnsd@®8 So. 2d 1288, 1289 (La. 4th Cir. 19923gewas
decided on November 13, 1990.

28



(“[B]ecause Cockerham'’s out of tinagpeal was not resolved until af@agewas decided,
Cockerham may avail himself of the benefiG#Hge”). Louisiana courts have also held that a
new rule applies to a case pending on an outreé-tappeal at the time the new rule is decided.
SeeState v. Fournier395 So. 2d 749, 750 (La. 1981). Therefore, Mr. Johnson’s case does not
involve a question of the tr@active appcability of Cage as his case was still pending on the
date thatCagewas decided.
In light of these circumstances, this is a cakere “the state courtéatifie[d] the correct
governing legal principle . . . bunreasonably applie[d] thatipciple to the facts of the
prisoner’s case.Hoffman 752 F.2d at 437. Here the stateid identified the applicable
principles inCage Humphreyand their progeny, but applied thémeorrectly to the present set
of facts by failing to considehe effect of the out-of-timappeal. Therefore AEDPA does not
bar this Court’s review.
Having determined th&ageapplies to the Mr. Johnson’s case, the Court moves on to
the merits of his claim. A deficient jury instriant deprives the defendaot his right to a jury
trial, and as such “unquestionably qualfes structural error” warranting reli€ullivan 508
U.S. at 280 (internal quotations omitted). The jury instruction found unconstitutioBalliven
and deemed “essentially identi¢calone held unconstitutional ®age v. Louisianareads as
follows. Id. at 277.
If you entertain any reasonable doubt as to anydr element necessary to constitute the
defendant's guilt, it is your sworn duty to givien the benefit of that doubt and return a
verdict of acquittal. Even where the evidedegnonstrates a probability of guilt, yet if it
does not establish it beyond a reasondblgbt, you must acquit the accused. This doubt
must be a reasonable one; that is, one fodingen a real, tangible, substantial basis, and
not upon mere caprice, fancy or conjecture. Istfue such a doubt as would give rise to
agrave uncertainty, raised in your minds by reasontb& unsatisfactory character of the
evidence; one that would make you feattppou had not an abiding conviction to a

moral certainty of the defendant's guilt. If, after giving a fair and impartial consideration
to all of the factsn the case, you find the evidenasesatisfactory upon any single point
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indispensably necessary to constitute the defatsdguilt, this would give rise to such a
reasonable doubt as would justify your@mdering a verdict of not guilty.

A reasonable doubt is not a mere possible doubt. It should &eual or substantial
doubt. It is such a doubt as a reasonable pewsmud seriously enteain. It is a serious
doubt, for which you could give good reason.

State v. Sullivan596 So. 2d 177, 186 n.3 (La. 1992).

doubt:

In Mr. Johnson'’s case, Judge Marullo gawefthilowing jury instuction on reasonable

If you entertain any reasonable doubt as to anydr element necessary to constitute the
defendant’s guilt, it is your sworn duty to gikiean the benefit of that doubt and return a
verdict of acquittal. Even where the evidedegnonstrates a probability of guilt, yet if it
does not establish it beyond a reasondblgbt, you must acquit the accused. This doubt
must be a reasonable one, tisabne founded upon a real, tanlgi substantial basis, and
not upon mere caprice, fancy or conjecture. Istnine such a doubt as would give rise to
grave uncertainty, raised in your minds by reason of the unsatisfactory character of
evidence; one that would make you feelttou had not an abiding conviction to a
moral certainty of the defendant’s guilt. If, after giving a fair and impartial
consideration to all thea€ts in the case, you find tbgidence unsatisfactory upon any
single point indispensably necessary to dtutstthe defendant’s gtithis would give

rise to such a reasonable doubt as wolstfjuyou in rendering a&erdict of not guilty.

The prosecution must establish guilt by leadl sufficient evidence beyond a reasonable
doubt, but the rule does not go further aaguire a preponderance of testimony. It is
encumbent upon the State to prove the offastmrged, or legally included in the
Information, to your satisfaction and beyongeasonable doubt. It is such a doubt as a
reasonable man would seriouslytertain. It is a serious dot, for which you could give
good reason.

Rec. Doc. 44-1 at 89-90; State Rec. Vol. 1 of & jilmy instruction is virtually identical to the

one condemned as unconstitutionabirlivan and it contains the “particularly egregious terms”

identified inCage “grave uncertainty” and “moral certaintyMorris v. Cain 186 F.3d 581, 587

(5th Cir. 1999). In its 1992 decision on Mohhson’s out-of-time appetiie Fourth Circuit

admitted that “[tjheCageinstruction, which defined reasonalleubt as one givingse to ‘great

[sic] uncertainty’ and one that would make you fieelrally uncertain as to defendant's guilt, is

included in its entirety in the instruction at issue herestdte v. Johnseb98 So. 2d 1288, 1292
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(La. App. 4th Cir. 1992)® Therefore, on its face, the jurysinuction delivered in Mr. Johnson’s
case violate€age

However, in reviewing the jury instruotis for constitutional infirmity, the court must
consider “whether there israasonable likelihood that theryuhas applied the challenged
instruction in a way that violates the ConstitutioBstelle v. McGuirg502 U.S. 62, 72 (1991)
(internal quotations omitted). In a narrow subset of cases, unconstitutional language in a jury
instruction may not be fatal to a convictionevé the instructions were nonetheless “clear
enough for the jury to understatite proper standard to applyorris, 186 F.3d at 587 (citing
Victor v. Nebraskab11 U.S. 1 (1994)). For this exceptitmnapply, the unconstitutional phrase
must be closely followed by the clarifying langualge*® Indeed, “[g]iventhe length and the
complexity of any reasonable doubt instruction, it is dispositive, or at the very least
significant, that the placementafy unconstitutional terms be sumhto ameliorate their effect
virtually instantaneously Id. (emphasis added). It followsat where the unconstitutional
phrases are “isolated from the clarifyingd@age” the instructiongquire reversald.

Here the unconstitutional terms, asSmllivanandMorris, are isolated from clarifying
language that might lead the jury to nonethedggsy the correct standard. Absent mitigating or
gualifying language, it is reasonably likely that the jury ajliiee facially unconstitutional
instruction in a way that indeed violated transtitution. Therefore, Mr. Johnson’s petition for
habeagelief must be granted.

C. The LA Supreme Court’s denial of reliefon Mr. Johnson'’s illegal sentence claim
rests on an adequate and independent seaground, barring federal review at this

18 As previously stated the Fourth Circuit dissed the Cage claim because of non-retroactivity.
9 In Victor, “although the challenged instruction uskd phrase ‘moral certainty,’ it did so

while cautioning the jtors that they must possess an aigaconviction of the defendant's guilt;
indeed, the trial courin the same sentengeequated ‘moral certainty’ with certainty which
would preclude hesitation to convicMorris, 186 F.3d at 587 (emphasis added).
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time.

In 1979 the Louisiana legislakiremoved the possibility glarole for second-degree
murder. La. Rev. Stat. Ann. § 14:30.1, as aseeinby 1979 La. Acts No. 74, § 1. Mr. Johnson
claims that this law was appliedtroactively to him, and that he should have been eligible for
parole after 20 years as the lawndated at the time of the cranMr. Johnson argues that this
retroactive application violates the Constitutioesspost fact&Clause.

At the time Mr. Johnson filed the preséabeagetition the State crectly argued that
Mr. Johnson had failed to exhaust state reegedn this claim, as the issue was pending on
appeal to the LASC at the tim®ee28 U.S.C. 2254(b)(1)(4n petitioner seekingabeas corpus
relief must first exhaust seatourt remedies). On March 2, 2012, the LASC held that Mr.
Johnson was not eligible for parole becaust®fcommutation proviso of La. Rev. Stat. Ann. §
15:574.4(B), and did not reach Mr. Jobn's federal constitutional clainstate v. JohnsQig4
So. 3d 540 (La. 2012).

The relevant state statute ditets that “no prisoner servindife sentence shall be eligible
for parole consideration until his life sentence has been commuted to a fixed term of years.” La.
Rev. Stat. Ann. 8 15:574.4. The LASC has affirmext tthose serving life sentences must first
obtain a commutation by which tierm of life is reduced ta fixed number of years, by
petitioning the governor for clemency through Bward of Pardons, before becoming eligible
for parole considerationBosworth v. Whitley627 So. 2d 629, 632 (La. 1993). Accordingly,
this Court reads the LASC opinion as a judgtikat Mr. Johnson is presently barred from
bringing his illegal sentence claim $tate court due to his failure teeet certain state procedural

requirements for parole eligibili§f. A federal district court may noéview a question of federal

Y The Court notes that Mr. Johnson’s failureition the governdor clemency does not
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law decided by a state court if the decisiothat court rests ongtate law ground that is
independent of the federal question and adedoatapport the judgmenthether the state law
is substantive or proceduré&loleman 501 U.S. at 729. Here, the LASC’s denial of relief is
based on a state procedural rule that is indeget of any federalonstitutional claim, and
adequate because it is “firmly establislaed regularly followed” by the state coultee 534
U.S. at 376seeBosworth 627 So. 2d at 63Richardson v. Louisiana Dep't of Pub. Safety &
Corr., 627 So. 2d 635, 636 (La. 1993) (holding tvaere petitioner alleged that her life
sentence “without benefit of parole” was illegadyrole eligibility couldnot be considered until
the life sentence has been commuted teedfnumber of years pursuant to § 15:574.4).

In the case of a state procedural difadlie petitioner must show good cause for the
default and actual prejudice fraime violation of federal lawColeman 501 U.S. at 750. The
“cause” prong is satisfied only by “somethiexternalto the petitioner, something that cannot
fairly be attributed to him.td. at 753. While the prejudice fmothe alleged violation of thex
post factoclause is clear, Mr. Johnson has not destrated any external cause for failure to
satisfy the state procedural requirement. Theeetioe Court is barred from reviewing the illegal
sentence claim at this time and will deny reliégthout prejudice.

V. CONCLUSION
The Court hereby declines to follow the @lstrate Judge’s Report and Recommendation,

and determines that Mr. Johnsohabeas corpupetition was entitled tetatutory and equitable

constitute a failure to exhaust state coumedies thus foreclosing federal review. Sesith v.
State of Miss$.478 F.2d 88, 92 n.6 (5th Cir. 1973) (disagreeiitty district court’ holding that
habeagpetitioner failed to exhaust state remedigsot applying for executive clemency and
stating that “any failure to seek executive clenyeor pardon, clearly aact of grace, from the
governor . . . has not the slighteslation to questions involvingehassertion of constitutionally
guaranteed rights.”) The LASC order constitiadsal judgment on the merits on the illegal
sentence claim and thus the ex$t@on requirement has been met.
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tolling until November 19, 2010. Therefore higipen filed on May 17, 2011 fell within the
one-year AEDPA statute of limitations and is hiwte-barred. Moreover th€ourt finds that Mr.
Johnson’s constitutional rights were violated uriSierdy andCage

Accordingly,

IT IS ORDERED the petition of Leonard JohnsonHabeas corpuselief is GRANTED
on the basis of hiBrady andCageclaims and judgment is to betered in favor of the petitioner
and against the State.

IT IS FURTHER ORDERED that relief basen Mr. Johnson'’s illegal sentence claim is
DENIED withoutprejudice.

IT IS FURTHER ORDERED that the Stateafiteither retry theetitioner within 120
days of this order or dismiss the charges. TldéeSthall notify the petitiger and the Court of his
intention within 60 days of this ruling.

New Orleans, Louisiana this’th day of December, 2014.

HELEN G. BERRI
UNITED STATES DISTRICT JUDGE
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