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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

TERRELL LEBEAUX WARREN INDIVIDUALLY CIVIL ACTION
AND ON BEHALF OF HER MINOR CHILDREN

FRANK WILLIAM WARREN, IV, TYRELL L.

WARREN, ISAIAH M. WARREN, AND MYKIAH

M. WARREN
VERSUS NO.11-2282
BENJAMIN GELLER, ET AL. SECTION: “G”

ORDER

Pending before the Court are two motiofly: Defendants Raymond James & Associates,
Inc., as successor to Morgd#eegan & Company, Inc., Francé&8olly” Moore, and Beatriz
Cadena’s (collectively “Defendants”) “Motion @onfirm Arbitration Award and for Entry of
Final Judgmentand (2) Plaintiff Terrell LeBeaux Wamendividually and on behalf of Frank
William Warren, 1V, Tyrell L. Warren, Isaiah MVarren, and Mykiah M. Warren’s (“Plaintiff”)
“Motion to Vacate Arbitration Award? Having considered the motions, the memorandum in
support and opposition, oral argument, and the appdidaty, the Court wiligrant the motion to

confirm the arbitration award and deny the motion to vacate the arbitration award.
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I. Background

A. Factual Background

Plaintiff filed the initial complaitin this action on September 12, 2G1@n August 21,
2012, Plaintiff filed an amended complatr®n March 6, 2013, Plaintiff filed a second amended
complaint®> The second amended complaint names Benj&@eller (“Geller”), Beatriz Cadena
(“Cadena”), Frances Moore (“Moore”), Morgéteegan & Company, Inc. (“Morgan Keegan”),
Arlyn Nelson (“Nelson”), Virginia Insurance @wpany (“Virginia Insurance”), GE Life and
Annuity Assurance Company (“GE”), Genwlor Life and Annuity Insurance Company
(“Genworth”), and Contingal Casualty Company (“Continental”) as defend&@s January 23,
2014, all defendants except for &e/ICadena, Moore, and Morgeegan were dismissed from
the action.

Plaintiff alleges that Geller was a spoatgent and financial adviser to decedent Frank
Warren (“Warren”), a former professional footbplayer with the New Orleans Saints of the
National Football League (“NFL'§.Plaintiff is the widow of Fank Warren, who is bringing this

action individually and on behatff her four minor childrerwho were fathered by Warrén.
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Plaintiff alleges that in 1994, Ger suggested to Wamethat he purchase a life insurance policy
from Nelsont®

Plaintiff alleges that Nelson represented hifisebe a licensed insurance broker, but this
was false as he was not licensed as an agesatll insurance in the State of Louisiah&laintiff
alleges that nonetheless, orptanber 26, 1994, Nelson, “who wasated in Washington State,
prepared and filled out” an applicationr fa $1,000,000 life insurance policy for Warren and
mailed the application to Gellét Plaintiff alleges that Geller had Warren sign the document in
New Orleans, Louisiana, and it was seatk to Geller in Washington StafeRlaintiff alleges that
Warren paid all premiums until his death in 2062.

Plaintiff alleges that upon Warren'’s death, Melsnade a claim to Genworth for payment
of $1,000,000 under Warren’s life insurance potitilaintiff alleges that this money was to be
paid to the Frank Warren Irrevocable Insurance Trust, of which Geller was ffustesarding to
Plaintiff, Warren never appointégeller as trustee of the TrudtRather, Plaintiff alleges that “the

two Trust documents [needed to establish thesffwere somehow notaed containing blanks,

01d. at 7 12.

d.
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¥1d. at 7 22.

151d. at 7 27.

%1d.

171d. at T 22 (referring to Gellas “the alleged trustee’§ge alsad. at § 23 (“[Geller] never heard

anything . . . regarding the proposed Trust documents. Geller stated that he believed the Trust issae tmdéor
dead.”).



where the trustees were to be named and ot afrust documents did not have the Parish where
it was notarized, filled in [sic]*®

According to Plaintiff, investment bank Morgan Keegan received the proceeds from
Warren’s life insurance policy and put them into the Trust account of which it was in éharge.
“The funds were then,” according to Plaintiffnrough breach of fiduciary duty, negligence and
fraud allowed to be jettisoned to GelléP.This was done, Plaintiff akgs, through the actions of
Moore and Cadena, employees of Morgan Keegéio, acted in concert with Geller and Nelson
to divert the money from the Ust to Geller after Nelson conspired with Gellar to open a Morgan
Keegan account for the TrudtAccording to Plaintiff, Geller d#eted most othe Trust funds
within nineteen months, leaving alémace of $189,468.92 by the end of December, 2604.
Plaintiff alleges that by December, 2007, alltoé Trust funds were exhausted and the Trust
account was closed with a balance of Zéro.

Plaintiff brings, among otharauses of action, claims agdi®eller, Cadena, Moore, and
Morgan Keller for breach of fiduciary dutypreach of due diligence, negligence, fraud, and

conversiort*
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B. Procedural Background

Plaintiff filed the initial complaihin this action on September 12, 262 Dn August 21,
2012, with leave of Court, Plaifftfiled an amended complaidt.Then, on March 6, 2013, with
leave of Court, Plaintiff filed a second amended compfdint.

On May 20, 2013, the Court stayed and adstiatively closed the matter pending
resolution of a criminal case against Geffe@n October 24, 2013, the Court re-opened the matter
following resolution of Geller's criminal trigf On October 3, 2014, th@ourt granted a motion
to stay the case amn, pending arbitratio?f.

On January 30, 2019, Defendants filed the instsiotion to Confirm Arbitration Award
and for Entry of Final Judgment’On February 6, 2019, Plaintifiled the instant “Motion to
Vacate Arbitration Award®® On February 20, 2019, Plaintifféfd an opposition to the motion to

confirm33® On March 4, 2019, Defendanfded a reply in furthersupport of the motion to
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confirm34 On April 16, 2019, Defendants filed an opposition to the motion to vitae April
24, 2019, the Court heard oral argument on both motfons.

[l. Parties’ Arguments

A. Defendants’ Motion to Confirm Arbitration Award
1. Defendant’s Arguments in Support of tle Motion to Confirm Arbitration Award

Defendants assert that on May 18, 2016, Pfainitiated arbitration (the “Arbitration”)
against Defendants, asserting various clainetae to the misapproptian of trust funds by
Geller?” Defendants assert that at the conclusiérPlaintiff's case-irchief, the Defendants
moved to dismiss the Arbitration on the grounds fRlaintiff had failed to assert a claim under
any regulation or law—state or fedkeraupon which damages could be award@®efendants
assert that the Panel deferred ruling on Defendants’ motion until after the conclusion of their case-
in-chief, at which time Defendants reassertegirtmotion and “the Panel unanimously found no
civil responsibility by [then] for the criminal misdeeds of the Trustee [Gelléf]Defendants
assert that accordingly, the Panel dismissed#fis claims against Defendants with prejudf€e.

Further, Defendants state thattive written Award, the Panel statétht “no breach of a fiduciary
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duty under any law or regulation [had been] preskfitg Plaintiff]” and thatGeller, as trustee,
“was the person solely responsible floe asset destruction of the trust.”

Defendants argue that if Plaintiff wished to challenge the Award, she was required to file
a motion to vacate, modify, or correct the Award by January 10, 2019, three months after the
Award was delivered to ¢hparties on October 10, 20¥8Defendants assert that all claims by
Plaintiff against Defendants have been fulhddinally resolved by the Award, which dismissed
Plaintiff's claims against Defendants and deriedny and all claims for relief not specifically
addressed [t]herein[}® Subsequently, Defendardasgue that the claims that have been resolved
against Defendants are “separate, distinct, amejpendent from any claims that may still remain
against Geller” and thus the Cbahould enter final judgment nas® that Defendants do not have
to wait until proceedings with Geller conclutfe.
2. Plaintiff’'s Opposition to the Motion to Confirm Arbitration Award

In opposition, Plaintiff argues that she did ¢ign move to vacate the arbitration award
because the award was entered on November 6, 2dlshe filed a motion teacate three months
later on February 6, 20T9 Plaintiff asserts that “a motion to vacate, modify, or correct an award
must be served upon the adverseyparthis attorney within thremonths after the award is filed

or delivered.*® Plaintiff claims that the Final Arbiition Award was rendered on November 6,

4d.

421d. at 6 (citing 9 U.S.C. § 12).

43|d. at 6-7 (citing Rec. Doc. 380-3 at 4).
441d. at 7 (citing Rec. Doc. No. 356).

4 Rec. Doc. 391 at 1.

461d. at 2 (citing 9 U.S.C. § 9).



2018, and that Defendants refer to a partially executed award on October 18, P@ir8iff assert
that the Court should look to the fully executedaFiArbitration Award, nothe interim, partially
executed award, as the action thatteththe three-mohtlimitations period®

3. Defendants’ Reply in Furher Support of the Motion

In reply, Defendants’ reasséhtat the limitations period lgan to run orOctober 10, 2018
and expired on January 10, 208 ®efendants argue that according?laintiff's motion to vacate,
filed on February 6, 2019, was untimely by 27 ddys.

Defendants claim that the Award was delecito the parties through FINRA’s online
portal and the parties were naid by e-mail on October 10, 20¥8Defendants claim that the
award was signed by two of ther¢lk arbitrators who served dhe arbitration panel, Mary
Elizabeth Skelnik and Daniel P&k Hurley, but not the third aitpator, the Honaaible Frank A.
Little, Jr>2 Defendants further claim that in the eihmetification, the Awardwas referred to as
“Executed Award with Two SignaturesP} Defendants claim thaa letter from FINRA
accompanied the Award, stating that:

Attached please find the decision reached by the arbitrator(s) in the above-

referenced matter. Accordingly, we havesdd this case and removed it from our

arbitration docket. As you will see, the Award has been signed by the majority of
the Panel. Arbitrator Little is currédp out of town, buthas read the Award,

471d. at 2—-3 (citing Rec. Doc. 381-26).
481d. at 3.

4 Rec. Doc. 398 at 1.
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511d. at 2 (citing Rec. Doc. 398-1).
52]d. (citing Rec. Doc. 382-4, at 9-10)
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concurred with its content and willgsi the Award upon his return. Upon FINRA’s
receipt, Arbitrator Little’s gjnature will be provided to you.

Defendants state that the document refers to itsethe “Award” in various sections and that
“neither the letter nor the Award itself indicateattthe Award is conditional, stayed, or otherwise
“not final.”®

Defendants then assert that on NoventheP018, FINRA sent thparties a letter and
Arbitrator Little’s signed sigrtare page, which states that:

On October 10, 201&is office served the award oretparties withtwo arbitrator

signatures. We have receiv¢he third signature, andeare-serving the award.

Please note that service of the award whtlee signatures does not modify any of

the information and applicable due dates referenced in FINRA’s October 10, 2018

letter>®
Defendants assert that the Award attached XRAI's November 6, 2018 lettés identical to the
Award delivered to the parties on October 10, 204#8) the addition of Arbitrator Little’s
signature included on an extra pag@efendants also assert thtte Award is publicly available
on FINRA's website, where the “Date Afvard” is indicated as “10/10/2018%

Defendants claim that FINRA addresses igssie under Rule 12904(a), which provides in
pertinent part, “[a]ll awardshall be in writing ad signed by a majority dhe arbitrators or as

required by applicable law?® Further, Defendants assert that the FINRA website provides that

“[in a three-arbitrator panel, an award is hse the vote of a majoritgf the arbitrators; a

541d. (citing Rec. Doc. 382-4).

%51d. at 2-3.

561d. at 4 (citing Rec. Doc. 398-2 at 1).
571d. (citing Rec. Doc. 398-2 at 9).

%81d. (citing Arbitration Awards Online, FINRA, ailable at https://www.finra.org/arbitration-and-
mediation/arbitration-awards-online2sch=16-01380 (last accessed on February 24, 20&8).0®c. 398-3).
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unanimous decision is not required . Once the award is signeddynajority of the arbitrators,
FINRA will send copies of the signed award to each party or representative of the®party.”
Defendants also claim that the Federal Arbitration Act does not requambialators serving on a
panel to sign an award arder to effectuate anénder the award as finfflAnd Defendants claim
that while the FAA controls here, the Ameridarmitration Association aththe Louisiana Binding
Arbitration Act also only require a maijty of arbitrators to sign an awafd.

Defendants argue that while there is no case law on this issue from the Fifth Circuit, federal
case law outside the Fifth Circitipports the conclusiahat the effective da of the award is
October 10, 2018, not November 6, 261 8efendants claim that thérst Circuit has found “an
arbitral award is deemed ‘final’ pvided it evidences the arbitrators’ intention to resolve all claims
submitted in the demand for arbitrationf'Defendants also point ® case from the Seventh
Circuit, wherein the court adessed a previous version ofNRA Rule 12904(a) and calculated

the limitations period based on the decisionaokingle member of an arbitration paftel.

Defendants also point to variousstlict court decisions outsidegthrifth Circuit in which courts

601d. (citing Decision & Award, FINRA, availablat https://www.finra.org/arbitration-and-
mediation/decision-award (last visited Feb. 25, 2019)).

611d. at 5-6 (citingAnglim v. Vertical Grp No. 16-3269, 2017 WL 543245, at *9 (S.D.N.Y. Feb. 10,
2017) (ruling that the “legal argument that the Award matsdelivered’ until all three arbitrators signed fails on
the merits” and that “the FAA does not by its termpase the ‘all signatures’ requirement Petitioner ascribes to
it.”).

621d. at 7-8 (citing La. Stat. § 9:4208 (“The award shailnberiting and shall be signed by the arbitrators
or by a majority of them.”); Antwine v. Prudentiah&he Sec., Inc., 899 F. 2d 410, 412 (5th Cir. 1990)).

631d. at 6.
641d. (citing Fradella v. Petriccal83 F. 3d 17, 19 (1st Cir. 1999)).

851d. (citing Olson v. Wexford Clearing Services Co897 F. 3d 488, 490-92 (7th Cir. 2005)).
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have rejected arguments that a sexm or addition of a signature eéted the finality of an initial
award®®

Finally, Defendants argue thdhe FAA gives district court:i0 discretion in deciding
whether to confirm an arbitration award wheas,here, the limitations period has passed and no
motion to vacate, modify, or correah arbitral award has been filéd.Defendants argue that in
this case, the Award must be confirmed becaudiee‘purpose of the shgoeriods prescribed in
the federal and state arbitration statutes fowimg courts to vacate an award is to accord the
arbitration award finality in a timely fashiof®”
B. Plaintiff's Motion to Vacate Arbitration Award
1. Plaintiff's Arguments in Support of the Motion to Vacate Arbitration Award

Plaintiff asserts that the awing Defendants are responsilibe Plaintiff's losses because
Geller was only able to misappropriate the investment account “because the Investment Firm and
Investment Advisors conscioustifsregarded their duties to reasonably investigate the trustee’s
obviously suspicious, fraudulent, and illegal behavidrPlaintiff asserts that instead of

investigating the trustee’s transgeand spending of assets in theastment account, the firm and

66 |d. at 7 (citingParsons, Brinckerhoff, QuadeDouglas, Inc. v. Palmetto Bridge Constructoég7 F.
Supp. 2d 587, 593 (D. Md. 2009)pkura Const. Co. v. Corporacion Raymp8dA, 533 F. Supp. 1274, 1275 (S.D.
Tex. 1982)Anglim v. Vertical Grp.No. 16-3269, 2017 WL 543245, at *9 (S.D.N.Y. Feb. 10, 2017) (“Petitioner’s
legal argument that the Award was not ‘delivered’ utitilraee arbitrators signed fails on the meritsMpgtter of
Arbitration Between Vogel v. Citigroup Glob. Markets, Jido. 11-10092, 2011 WL 13254296, at *7 (D. Mass.
Aug. 31, 2011) (“By submitting the additional signature, planel presumably corrected an administrative error.
The panel's subsequent correction of the signature pdgetaffect the finality ofhe arbitratio award[.]”);
Success Vill. Apartments, Inc. v. Amalgamated Locall&7bUnion United Auto. Aerospace & Agric. Implement
Workers of Am.357 F. Supp. 2d 446, 449 (D. Conn. 2005)).

571d. at 8.
681d. (citing Olson 397 F. 3d at 492).

69 Rec. Doc. 381-1 at 1-2.
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advisors “internally acknowledged and discussed the trustee’s suspicious and highly questionable
conduct yet opted to do nothing”

Plaintiff asserts that the Court shouldcate the arbitration award because the Panel
“committed a manifest disregard of the law” whereached the conclusion that “the Investment
Firm and Investment Advisors were not regdite conduct any investigation into the obviously
suspicious and fraudulent behavior,” despite acknowledging the applicable law requiring an
investment firm or advisor to investigate suspicious actiVifyurther, Plaintiff states that the
Panel failed to address or resolve four of thairféiff's five causes ofction, despite expressly
acknowledging that all thes#aims were at issug.

Plaintiff states that the FAA provides theunds on which a district court may vacate an
arbitration award: (1) where éhaward was procured by corruption, fraud, or undue means; (2)
where there was evident partialdy corruption in the arbitratorsr either of them; (3) where the
arbitrators were guilty of misnduct in refusing to postporike hearing, upon sufficient cause
shown, or in refusing tbear evidence pertinent and materiatite controversy; or of any other
misbehavior by which the rights of any party hédeen prejudiced; or (4) where the arbitrators
exceeded their powers, or so imperfectly execthiedh that a mutual, final, and definite award
upon the subject matter submitted was not nfa¢aintiff also states #t the Supreme Court and
the Fifth Circuit have determined in the past timadnifest disregard of éhlaw” by an arbitration

panel is a valid basis on which to vacate an arbitration ald@thintiff asserts that “manifest

01d. at 2.

11d. at 2-3.

21d.

731d. at 10-11 (citing 9 U.S.C. § 10).

741d. at 11 (citingSee Wilko v. Swai46 U.S. 427, 436 (195Fyestige Ford v. Ford Dealer Computer

12



disregard of law” means more than a mere eranisunderstanding with spect to the law, but
instead means that the arbitration panel recogrize existence of theogerning legal principle
and nonetheless decided to ignor@ Rlaintiff recognizes that the Supreme Court decidéthih
Street Associates, L.L.C. v. Mattel, .fichat “the statutory groundset forth by the Federal
Arbitration Act are the only grousdoy which a federal district aad may vacate an arbitration
award.”’” However, Plaintiff also argudbat “in the aftermath of thielall Streetdecision, there
has developed a circuit split over whether a feddisdtict court may still vacate an arbitration
award when an arbitration panel manifestly eigrds the law” and that “neither the Supreme
Court nor the Fifth Circuit, despite recent oppotties to do so” have rendered an opinion on this
issue’® Therefore, Plaintiff argues that ti@ourt should apply thEifth Circuit's preHall Street
jurisprudence and allow vacatur under theatifiest disregard of the law” standdPd.

Plaintiff argues that vacatur is appr@te here because the Panel acknowledged FINRA

regulations are applicable toethnvestment Firm and Investmeftvisors in this action, but

Services, Ing 324 F.3d 391, 395 (5th Cir. 2003) (“This Court has adopted the ‘manifest disretjaedaf’
standard as a non-statutory groundvacating an arbitration award.”)).

S1d. at 12-13 (citindPrestige Forg 324 F.3d at 391).
76552 U.S. 576 (2008).
"Rec. Doc. 381-1 at 11.

81d. at 11-12 (citingStolt-Nielsen, S.A. v. AnimalFeeds Int'| Coib9 U.S. 662, 672 n.3 (2010) (“We do

not decide today whether ‘manifest disregard’ survives our decisibtalh$tree} as an independent ground for
review or as a judicial gloss dhe enumerated grousidor vacatur set forth in 9 U.S.C. 8§ 10N)cKool Smith, P.C.
v. Curtis Int'l, Ltd, 650 Fed. Appx. 208, 211-12, n.3 (5th Cir. 2016) (“While we have yet to explicitly decide
whether. the [manifest disreghibasis] for vacatur [] can ksatutory grounds for vacafuwe need not decide this
issue today.”)Wahcovia Sec., L.L.C. v. Bran@i71 F.3d 472, 480 (4th Cir. 2018pmedy Club, Inc. v. Improv W.
Assocs.553 F.3dL277, 1290 (9th Cir. 2009ptolt-Nielsen, SA v. AnimalFeeds Int'l Corp48 F.3d 85, 95 (2@ir.
2008);Coffee Beanery, Ltd. v. WW, L.L.G00 Fed. Appx. 415, 419 (6th Cir. 200B)¢Kool Smith 650 Fed. Appx.
at 212, n.3But see Affymax, Inc. v. Ortho—McNeil-Janssen Pharm,,860 F.3d 281, 285 (7th Cir. 201Eyazier

v. CitiFinancial Corp., L.L.G.604 F.3dl313, 1323-24 (11th Cir. 2010)).

?1d. at 12-13.
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Defendants did not fulfill their digation under these regulatioffsPlaintiff argues that under
these regulations, a broker/dealer has an orggalitigation to exercise reasonable diligence to
know the scope of and limitations on every person’s authority to act in furtherance of an account,
and to ensure that the broker/dealemas facilitating a fraudulent scherfePlaintiff argues that

an investment firm or advisor should report a $eation if it “knows, suspects, or has reason to
suspect that” (1) a transactiamvolves funds derived from illegactivity or involves the use of

the party to facilitate illegal aciiy; (2) is meant to evade reporting requirements; or (3) serves no
business or lawful purpose andrist the type of transactionahwould be expected of the
customer?

Plaintiff argues that in the present mattéige arbitration panel was supplied with and
acknowledged the existence of these FINRAgwad regulations, as well as the concomitant
duties flowing therefrom® Plaintiff also argues that e factual backgund indisputably
demonstrated that the Investment Firm and Investment Advisorsamene of the Trustee’s
misbehavior, internally acknowledged that thaskee’s misbehavior was suspicious and unusual,

and opted to do nothing except continue allowirg Thustee to deplete tlemtire copus of the

801d. at 13-14.
8l1d. at 15.

821d. (citing FINRA, Notice to Members 02—47, Treasury Issues Final Suspicious Activity Reporting Rule
for Broker/Dealers, available at http://www.finra.orglistry/notices/02-47; FINRA, Notice to Members 12-55,
Guidance on FINRA's Suitability Rule (“Finally, broker-dealers must keep in mind that, in addition to suitability
and supervisory responsibilities, firms have other regulatbligations to investigate unusual activity.”), available
at http://www.finra.org/industry/notices/12-55; FINRA, @ho Expect: Anti-Money Laundering Reviews During
Routine Examinations, (stating that FINRA rules “require firms to identify and report any ‘suspicious activity™),
available at http://www.finra.org/industry/what-expect-antney-laundering-reviews-dagroutine- examinations.

831d. at 17 (citing Rec. Doc. 381-26 a{*Elaimants objected, stating that Respondents breached the duty

of due diligence, duty of honor, and duty to investgatusual activity with the Frank Warren Irrevocable trust
account.”)).
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Trust.”8* Therefore, Plaintiff argues that vacatu@ajgpropriate because the Panel acknowledged
the correct standard, but failed to properly apply the®faw.
2. Defendants’ Opposition to Plaintiff's Motion to Vacate Arbitration Award
In opposition, Defendants arguatithe motion is untimely arttat it fails on the merit&.
First, Defendants argue that Plaintiff's motiomigimely because it was filed after the limitations
period expired’ In doing so, Defendants reassert argumigngsipport of their motion to confirm
arbitration award that FINRA, the FAA, and céae from outside the Fift Circuit hold that the
limitations period runs from when a majorif/the arbitrators sign and issue an awrd.
Second, Defendants argue that even if theandtiad been timely fitk it should still be
denied on the merif§.Defendants argue that the Fifth Qiitchas recognized a “federal policy
favoring arbitration,®® and thus that “arbitratio awards are peculiarijsulated from judicial
review.”®! Further, the Fifth Circuit has specified that a distrimtirt’s review ofan arbitration

award is “extraordinarily narrow??

841d. (citing Rec. Doc. 381-20 at 11 27-39; Rec. Doc. 381-21 at 92:1-93:13, 104:17-106:17; Rec. Doc.
381-22 at 37:2-40:7).

8d.

8 Rec. Doc. 399 at 1.
871d. at 7.

88|d. at 8-11.

81d. at 12.

901d. (citing Fedmet Corp. v. M/V Buyalyk94 F.3d 674, 676 (5th Cir. 1998ge Shearson/American
Express, Inc. v. McMahod82 U.S. 220, 226 (198Mjoses H. Cone Mem. Hosp. v. Mercury Constr. Garp0
U.S. 1, 24(1983)).

911d. (citing Container Prod., Inc. v. United Steelworkers Local 56513 F. 2d 818, 819 (5th Cir. 1989)).
921d. (citing Weinberg v. Silber2003 WL 147530, at * 2 (5th Cir. Jan. 6, 20@jabham v. A.G. Edwards
& Sons Inc. 376 F.3d 377, 380 (5th CR004);Pershing LLC v. KiebaghiNo. 14-2549, 2017 WL 2226130, at *2

(E.D. La. May 222017),aff'd sub nom721 F. App’x 376 (5th Cir. 2018T;ortorich v. MusspNo. 07-3912, 2007
WL 3244396, at *2 (E.D. La. Nov. 1, 2007) (“Courts ‘apply a highly deferential standardresiewing arbitration

15



Defendants argue that the Fifth Circuit Hiasnd that the statutory grounds for vacatur
under the FAA are the only permissible grounds for vacatur and Plaintiff has not asserted a basis
under any of these grountfsDefendants argue that the RifCircuit’s previous opinions
recognizing a separate ground for vacatur basetinamifest disregard of the law” have since
been rejected by the Fifth Circdit.

Defendants also argue that even if the Coware to consider the manifest disregard
standard, Plaintiff has failed to show that the panel manifestly disregarded tReDiafendants
state that to show a manifest disregard for lve, Plaintiff must showthat the arbitrators
“appreciated the existence of aatly governing [legalprinciple but decidetb ignore or pay no
attention to it.%¢ Additionally, Defendant asserts that “th@verning law ignored by the arbitrators
must be well defined, explicand clearly applicable’”

Defendants argue that Plaffitfails to meet this standard for several reasons. First,
Defendants argue that Plafhtiloes not point to viation of a law, but rair an alleged violation

of a FINRA rule, which courts have found aret equivalent to a “law” under the stand&td.

awards.” (quotingnt’l Chem. Workers Union v. Columbian Chems.,381 F. 3d 491, 494 (5th Cir. 2003)))).
%1d. at 13-14.

941d. at 14 (citingMarkets, Inc. v. Bacqrb62 F.3d 349 (5th Cir. 2009Fitigroup Glob. Markets, Inc. v.
Bacon 562 F. 3d 349, 358 (5th Cir. 2009j; Brabham v. A.G. Edwards & Sons [r&76 F. 3d 377, 381 (5th Cir.
2004) (holding “manifest disregard” is “nonstatutory” and not under the ambit of the FAA)).

%1d. at 15.

9% |d. (citing Brabham 376 F. 3d at 381 (emphasis added) (quoting another source) (internal quotation
marks and brackets omitted)).

1d.

98d. (citing Goldman v. Citigroup Glob. Markets IndNo. 12-4469, 2015 WL 2377962, at *4 (E.D. Pa.
May 19, 2015)aff'd, 834 F. 3d 242 (3d Cir. 2016) (“allegations that the [P]anel manifestly disregaididé FI
rules do not constitute a valid claim foanifest disregardf federal law”);Doscher v. Sea Port Grp. Sec., L.
15-384, 2015 WL 4643159, at *2 (S.D.N.Y. Aug. 5, 20i/a)kated on other ground832 F. 3d 372 (2d Cir. 2016)
(quoting Goldman, 2015 WL 2377962, at *4) (citiRgrd v. Hamilton Invs., Ing29 F. 3d 255, 259 (6th Cir. 1994);
Intervest Intern. Equities Corp. v. Aberliddo. 12-13750, 2013 WL 1316997, at *4 (E D. Mich. Mar. 29, 2013);
Dreyfus Serv. Corp. v. GagltNo. 02-9415, 2002 WL 31802347, at *1 (S.D.N.Y. Dec. 12, 2082)}. of Prudential
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Second, Defendants argue that Plaintiff “meredgeat[s] in conclusoryashion that the Panel
disregarded the FINRA Rules because the factssmdably demonstratefDefendants] violated
them.”®® Defendants argue that Plaffits not asserting the panelsdégarded the rule, but rather,
that the panel got the outcome wrdfijThird, Defendants argue thaetfduty to investigate” on
which Plaintiff relies referdo “suspicious actity reports” related taanti-money laundering,
which does not apply tihe instant cas€! Further, Defendants argue thiag¢ “duty to investigate”
under FINRA or the Bank Secrecy Act does mmiude a private caesof action upon which
liability may be imposed®?

I1l. Law and Analysis

A. Legal Standard

The Federal Arbitration Act provides United States district courts with jurisdiction to
confirm arbitration awards if any party to the arbitration applies for an order to cdfffirithe
Fifth Circuit has held that when parties agresubmit to the rules of the American Arbitration

Association, the “arbitration wilbe deemed both binding and subjecentry ofjudgment unless

Sec. Ing 795 F. Supp. 657, 659 (S.D.N.Y. 1992pollo Property Partners, LLC v. Newedge Fin.,.)ii8-1803,

2009 WL 778108, at *2 & n.14 (S.D. Tex. Mar. 20, 2009) (“As many courts have held, a breacBDfrMAs is

simply a breach of a private associationies, although that association is one which is closely related to the SEC,
and therefore does not presamjuestion which arises under the laws of the United States.” (internal quotation
marks omitted) (citing cases)))).

%91d. at 16.

100 Id

1011d. at 17.

102 Id

1039 U.S.C. 8 9 (“If the parties in their agreement have agreed that a judgment of the cobe shtdled
upon the award made pursuant to the arbitration, andsgteaify the court, then at any time within one year after
the award is made any party to the arbitration may appheteourt so specified for an order confirming the award,
and thereupon the court musagt such an order unless the award is vacatedified, or corrected as prescribed in
sections 10 and 11 of this title. If no court is specifieth@agreement of the parties, then such application may be
made to the United States court in and fordisgrict within which such award was made.”).
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the parties expressly agree otherwiS€.The district court’'s review of an arbitration award is
“extraordinarily narrowt® and “exceedingly deferential®® Moreover, a “district court should
enforce an arbitration award as written—to agthing more or less would usurp the tribunal's
power to finally resolve disputes and underntine pro-enforcement policies of the New York
Convention. %7

9 U.S.C. § 10(a) provides the statutory basesdoatur of an arbiation award. According
to the statute, the district court has the authdatvacate an arbitratioaward if: (1) the award
was procured by corruption, fraud,wordue means; (2) there is eviderof partiality or corruption
among the arbitrators; (3) theb@rators were guilty of miscondtuiahich prejudiced the rights of
one of the parties; or (4) thabitrators exceeded their powers. 9 U.S.C. § 11 permits a United
States district court to modify or correct an &rgtiion award in any of thfollowing cases, in order
to “effect the intent of the awdmnd promote justice between fraaties:” (a) where there was an
evident material miscalculation of figures or amewt material mistake in the description of any
person, thing, or property referremin the award; (b) wheredharbitrators have awarded upon a
matter not submitted to them, unless it is a matter not affecting the merits of the decision upon the
matter submitted; or (c) where the award is impelifeatatter of form not affecting the merits of
the controversy. “Under thierms of § 9, a court must confiram arbitration award unless it is

vacated, modified, or corrected as prescribed in §§ 10 antf®.1.”

104 McKee 45 F.3d at 983.

105 prestige Ford v. Ford Dealer Computer Servs., 1824 F.3d 391, 393 (5th Cir. 2003).
106 Am. Laser Vision, P.A. v. Laser Vision Inst., L.L.487 F.3d 255, 258 (5th Cir. 2007).
P7Wartsila Finland Oy v. Duke Capital L.L.&18 F.3d 287, 292 (5th Cir. 2008).

108 Hall St. Assocs., L.L.C. v. Mattel, In652 U.S. 576 (2008).

18



B. Analysis
1. Timeliness of the Motion to Vacate

Defendants assert that thereb-month limitations periodor a motion to vacate the
Arbitration Award began to run on October 10, 2@t®n the Award was issued with the signature
of two arbitrators, and that the limitatiopsriod subsequently expired on January 10, 26f19.
Therefore, Defendants argue tHlaintiff's motion to vacatefiled on February 6, 2019, was
untimely by 27 days$!° In responseRlaintiff claims that the mati to vacate was not untimely as
the Final Arbitration Award was rendered November 6, 2018, only after it was signed by all
three arbitrators, and that the award issue@ctober 10, 2018 did notast the limitations period
as it was only partially executétf.

FINRA Rule 12904(a), provides ipertinent part, “[a]ll awardshall be in writing and
signed by a majority of the arbitrators or as reggiby applicable law.” The Award in the instant
case was signed by two of the three arbitravar©ctober 10, 2018, and then signed by the third
arbitrator on November 6, 201%.The Fifth Circuit has not des2d whether the limitations period
begins to run when an award signed by a majaidtthe arbitrators, or whether the limitations
period only begins to run when an award is sigmeall arbitrators. Defendants point to federal
courts outside the Fifth Circuit in support of their assertion that the limitations period begins to run

when a majority of the arbitrators sign the awd#d.

109 Rec. Doc. 398 at 1.

110 |d.

111 Rec. Doc. 391 at 2-3 (citing Rec. Doc. 381-26).
112 Rec. Doc. 398 at 1.

113SeeRec. Doc. 391 at 2-3.
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The First Circuit has found “an arbitral awds deemed ‘final’ provided it evidences the
arbitrators’ intention to resolve all clairmgbmitted in the demand for arbitratioi*The Seventh
Circuit, addressing a prior veéos of FINRA Rule 12904(a), has calated the limitations period
based on the decision of a single member of an arbitration Panaltious district courts outside
the Fifth Circuit have found that a revision or éida of a signature in aarbitration award did
not affect the finality of an initial awdrfor the purposes of the limitation peritd.

Here, there is evidence todicate that the Awarpresented on Octob&0, 2018 was final.
The document issued by FINRA refers to itssdfthe “Award” and doeasot indicate the Award
was conditional or lacked final, even thought it was only sigdeby two of the three panel
membergl’ The e-mail notification accompanying the Award referred to it as the “Executed
Award with Two Signatures[.}'® The FINRA letter accompanying the Award stated:

Attached please find the decision reached by the arbitrator(s) in the above-

referenced matter. Accordingly, we havesdd this case and removed it from our

arbitration docket. As you will see, the Award has been signed by the majority of
the Panel. Arbitrator Little is currédp out of town, buthas read the Award,

concurred with its content and willgsi the Award upon his return. Upon FINRA’s
receipt, Arbitrator Little’s gjnature will be provided to yold?

N4 Fradella v. Petriccal83 F. 3d 17, 19 (1st Cir. 1999).
1150lson v. Wexford Clearing Services CoB7 F. 3d 488, 490-92 (7th Cir. 2005).

16 parsons, Brinckerhoff, QuadeDouglas, Inc. v. Palmetto Bridge Constructoég7 F. Supp. 2d 587,
593 (D. Md. 2009)Tokura Const. Co. v. Corporacion Raymp8dA, 533 F. Supp. 1274, 1275 (S.D. Tex. 1982);
Anglim v. Vertical Grp.No. 16-3269, 2017 WL 543245, at *9.6N.Y. Feb. 10, 2017) (“Petitioner’s legal
argument that the Award was not ‘delivered’ unftitlaree arbitrators signed fails on the meritsMatter of
Arbitration Between Vogel v. Citigroup Glob. Markets, Jido. 11-10092, 2011 WL 13254296, at *7 (D. Mass.
Aug. 31, 2011) (“By submitting the additional signature, planel presumably corrected an administrative error.
The panel's subsequent correction of the signature pdgetaffect the finality ofhe arbitratio award[.]”);
Success Vill. Apartments, Inc. v. Amalgamated Locall&7BbUnion United Auto. Aerospace & Agric. Implement
Workers of Am.357 F. Supp. 2d 446, 449 (D. Conn. 2005).

117 See generallRec. Doc. 382-4.
118 Rec. Doc. 398-1.

119 Rec. Doc. 382-4.
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On November 6, 2018, FINRA sent a lettethe parties with thapdated signature pad€.In the

letter, FINRA stated that it was “re-serving theaasly” and “[p]lease note that service of the award

with three signatures does not modify any ofitifiermation and applicabldue dates referenced

in FINRA’s October 10, 2018&tter.”?! The Award issued on October 10, 2018 and the Award
issued on November 6, 2018 are substantially the same, with the only change being the addition
of a third signaturé?? Based on these facts, the Court seeseason to question the finality of the

initial award granted on October 10, 2018.

However, at oral argument, Plaintdéserted that the Second CircuitTine Hartbridge
recognized that a party may raise the statugpounds for vacatur as a defense to a motion to
confirm even after the liitations period has expiréd® While some district courts outside the
Fifth Circuit have relied on this case for the msition asserted by Plaintiff, the Fifth Circuit has
not addressed this isstié.Therefore, as there exists independently sufficient reasons to deny the
motion to vacate, this Court need not decgfdbe motion to vacate is time-barred.

2. Manifest Disregard of the Law as a Standard
Plaintiff claims that the Fifth Circuit “haadopted the ‘manifest sliegard of the law’

standard as a non-statutory groundvfacating an dnitration award.¥?® Prior to 2008, the Fifth

120Rec. Doc. 398-2.

211d. at 1.

122 5eeRec. Doc. 382-4, Rec. Doc. 398-2.

1235e€eThe Hartbridge 57 F.2d 672, 673 (2d Cir. 1932), cert. dendnson Steamship Line v. North
England Steamship C&88 U.S. 601, 53 (1933) (“[t]here is aatly for the proposition that even after the
statutory period for moving to vacaa award has expired, a party may thgestatutory grounds for vacation in
defense of a motion to confirm”).

1245ee Riko v Enterprises, Inc. v. Seattle Supersonics,G&pF.Supp. 521 (S.D.N.Y. 1978hauffeurs,
Teamsters, Warehousemen and Helpers ILldo@n No. 364 v. Ruan Transport Co#73 F.Supp. 298 (N.D.I.N.
1979).

125Rec. Doc. 381-1 at 11 (citirfgrestige Ford v. Ford Dealer Computer Services, 1824 F.3d 391, 395
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Circuit unequivocally recognized ‘amifest disregard of the lawds a non-statutory basis for
vacaturt?

However, in the 2008 castall Street Associates, L.L.C. v. Mattel Inihe United States
Supreme Court declined to recognize “manifdsregard of the law” as a non-statutory,
independent ground for vacatdf.Immediately followingHall Street the Fifth Circuit adopted
the Supreme Court’'s position, stating that “t@ tbxtent that manifest disregard of the law
constitutes a nonstatutory ground for vacatur, fiidonger a basis foracating awards under the
EAA.” 128

But then, in the 2010 casttolt-Nielsen, S.A. v. AnimalFeeds Int'l Corthe Supreme
Court backtracked by stating that it would “notidie today whether ‘maraét disregard’ survives
our decision in lfall Stree} as an independent ground for reviewas a judicial gloss on the
enumerated grounds for vacagat forth in 9 U.S.C. § 13# Following Stolt-Nielsena Circuit
split has developed. The Second, Fourth, Sixtid, Idinth Circuits have recognized “manifest

disregard of law” as a basis for vacatitfrWhereas the Seventh and Eleventh Circuits have

(5th Cir. 2003)).

126 prestige Ford v. Ford Dealer Computer Services,,|1824 F.3d 391, 395 (5th Cir. 2003) (“This Court
has adopted the ‘manifest disregard of the law’ standard as a non-statutory groundifty aacarbitration
award.”);see also Wilko v. SwaB46 U.S. 427, 436 (1953} offee Beanery, Ltd. v. WW, L.L.B00 Fed. Appx.
415, 419 (6th Cir. 2008) (“It is worth noting that siniiko, every federal appellate court has allowed for the
vacatur of an award based on an arlottatmanifest disregard of the law.”).

127 Hall Street Associates,L.C. v. Mattel, Ing 552 U.S. 576, 58485 (2008).

128 Citigroup Glob. Markets, Inc. v. Bacon, 562 F.3d 349, 358 (5th Cir. 2009) (citing Hall Street
Associates, L.L.C. v. Mattéhc., 552 U.S. 576 (2008)3ee alsdMarkets, Inc. v. Bacqrb62 F.3d 349 (5th Cir.
2009);cf. Brabham v. A.G. Edwards & Sons |Ir&76 F. 3d 377, 381 (5th Cir. 2004) (holding “manifest disregard”
is “nonstatutory” and not under the ambit of the FAA)).

129 Stolt-Nielsen, S.A. v. AnimalFeeds Int'l Cofb9 U.S. 662, 672 n.3 (2010).
130 See Wahcovia Set..L.C. v. Brang 671 F.3d 472, 480 (4th Cir. 201®pmedy Club, Inc. v. Improv W.

Assocs.553 F.3d1277, 1290 (9th Cir. 2009%tolt-Nielsen, SA v. AnimalFeeds Int'| Corp48 F.3d 85, 95 (2@ir.
2008);Coffee Beanery, Ltd. v. WW, L.L,.G00 Fed. Appx. 415, 419 (6th Cir. 2008).
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concluded that “manifest disregard of laig”’no longer a legitimate basis for vacdftiiNeither
the Supreme Court nor the Fifth Circhive clarified theiposition followingStolt-Neilsert3?

As the Fifth Circuit has declined to determine whether “manifest disregard of law” is a
legitimate basis for vacatur, the@@t will analyze the merits of &htiff's claims under this basis
and the statutory basis.
3. Merits of the Motion to Vacate

Plaintiff conceded at oral argument thadoes not have a case for vacatur under the
traditional statutory grounds for vacatur providedhe FAA. The statutory grounds for vacatur
are: (1) where the award was procured by caioapfraud, or undue means; (2) where there was
evident partiality or corruption in the arbitratoos,either of them; (3) where the arbitrators were
guilty of misconduct in refusing to postponeethearing, upon sufficient cause shown, or in
refusing to hear evidence pertinent and materi#héocontroversy; or of any other misbehavior
by which the rights of any party have been prigjed; or (4) where the arbitrators exceeded their
powers, or so imperfectly executed them that a mutual, final, and definite award upon the subject
matter submitted was not matfé.Plaintiff does not allege # the Award was procured by
fraudulent means, that the arbitrators wereiglathat the arbitrators committed misconduct, or
that the arbitrators improperly executed their powers.

Instead, Plaintiff alleges that the Panel “comeditt manifest disregard of the law” when

it reached the conclusion that “thevestment Firm and Investment Advisors were not required to

B1 Affymax, Inc. v. OrthdicNeil-Janssen Pharm., In6&60 F.3d 281, 285 (7th Cir. 201Brazier v.
CitiFinancial Corp., L.L.C, 604 F.3dL313, 1323-24 (11th Cir. 2010).

132 See McKool Smith, P.C. v. Curtis Int'l, Lt650 Fed. Appx. 208, 211-12, n.3 (5th Cir. 2016) (“While
we have yet to explicitly decide whetltee [manifest disregard basis] faoatur [] can be statutory grounds for
vacatur, we need not dee this issue today.”)

139 U.S.C. § 10.
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conduct any investigation intthe obviously suspicious andafrdulent behavior,” despite
acknowledging the applicable law requiring an investirfiem or advisor to investigate suspicious
activity.1** Further, Plaintiff states that the Panel failecddress or resolfeur of the Plaintiff's
five causes of action, despagpressly acknowledging that gllese claims were at isstié.

Manifest disregard means “more than erramisunderstanding wittespect to the law8®
Assuming that the “manifest disi@gl” ground is valid, in order teucceed on a motion to vacate,
Plaintiff must show that the litrators “appreciated the existanof a clearly governing [legal]
principle but decided to igneror pay no attention to it3 Additionally, “the governing law
ignored by the arbitrators must be welfided, explicit, and clearly applicablé®*® Defendants
argue that the FINRA rules referenced by Riiim this case do not constitute governing I&ih.
However, the Fifth Circuit has not ruled on thésue, and the Court finds that there exist
independent grounds to deny vacatur, ®0Qburt will not rule on this issue.

Plaintiff argues that the Panel’'s decisiatas the wrong decision and that the Panel
misapplied FINRA rules related to Defendants dotyrotect clients and investigate suspicious
account activity*® In the Award, the Panel stated thaéiiring the arbitition proceedings
Defendants moved to dismiss Pl#i’s claims “on the groundshere was not any breach of a

fiduciary duty or regulation by Respondents.” Tihanel also stated th&aintiff objected to

134Rec. Doc. 381-1 at 2-3.

135 |d

136 Brabham v. A.G. Edwards & Sons In876 F. 3d 377, 381 (5th Cir. 2004) (internal citation omitted).
B71d. (internal citation omitted).

1381d. (internal citation omitted).

139Rec. Doc. 399 at 15-16.

140 SeeRec. Doc. 381-1 at 13—-19.
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dismissal of her claims on the basis that Ddénts “breached the duty of due diligence, duty of
honor, and the duty to investigateusual activity in connection gonnection with the [Trust[!*!
The Panel ultimately determined that “the Trasté the trust was the person solely responsible
for the asset destruction of the tru¥€"“Thus, the Panel unanimously determined to grant
Respondents’ Motion to Disss, with prejudice...**? In regards to Defendants at issue in the
instant motion, “[tlhe Panel found that no breaéla fiduciary duty under any law or regulation
was presentedi* Based on the plain language of the alyéine Panel conséded the existence
of governing law, but found that a fiduciary dutg diot exist under this law. Plaintiff's issue with
the arbitration decision is notahthe Panel ignored the law entirely, but that the Panel did not
reach Plaintiff's desired outcome when applythg law. Therefore, even under the “manifest
disregard of the law” standard aiitiff’s motion for vacatur fails.

As Plaintiff presents no other grounds tcate the arbitration asd, the Court will deny
the motion to vacate. As statdabae, “[u]lnder the terms & 9, a court mustomfirm an arbitration
award unless it is vacatemodified, or corrected gwescribed in 88 10 and 13%° Accordingly,

having no grounds to vacate, modify, or cortbetAward, the Court will confirm the Award.

141 Rec. Doc. 381-26 at 3.
1421d.
143 Id.
1441d.

145Hall St. Assocs., L.L.C552 U.S. at 582.
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V. Conclusion

For the reasons stated above, the Court wiifiem the arbitration award. Even if the Court
were to consider the manifest disregard @& thw standard, Plaintiff argues that the Panel
misapplied the law, not the Panesmigarded the law. Accordingly,

IT IS HEREBY ORDERED that the Motion to Confirm Arbitration Awaltf is
GRANTED and the Motion to Vacate Arbitration Awafdis DENIED.

NEW ORLEANS, LOUISIANA , this 3rd_day of May, 2019.

NANNETTE WLIVETTE BROWN
CHIEF JUDGE
UNITED STATES DISTRICT COURT

146 Rec. Doc. 380.

147 Rec. Doc. 381.
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