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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

HANOVER INSURANCE COMPANY, CIVIL ACTION
Plaintiff
No. 11-2375 c/w
VERSUS 14-1930, 141933
SUPERIOR LABOR SERVICES, SECTION “E”
INC., ET AL.,
Defendants

Appliesto: 11-2375

ORDER AND REASONS

Before the Court igdHanover'smotion for partial summary judgmerseeking a
declaration that Hanover Bano duty to defend Superior and no duty to defalidd as
an additional insuredForthe reasons set forth belowanover’smotion iSDENIED.

BACKGROUND

A. StateCourt Lawsuits

This is a consolidated action. The case origin&i@ms two personalnjury actions
(“StateCourt Lawsuits”) filed in state court against AtieShipyard, Inc.(*Allied”) :
Adams, et al. v. Allied Shipyard, Inc., etahdSt. Pierre, et al. v. Allied Shipyard, 14c
The plaintiffs in the Stat€ourt Lawsuits allege Allied negligently performed
sandblasting activities, causing dangerous siligatcand other haxdous substances to
permeate the plaintiffs’neighborhoédhe plaintiffs seek damages for physical pain and

suffering, medical expenses, property damage, am@érodamages as a result of their

1R. Doc. 227. Unless otherwise indicated, “R. Daoefers to record documenits No. 1:2375.
2Theoriginal and amendepetitionsfor damagefrom each Stat€ourt Lawsuit arattached to Hanover’s
motion for summary judgmen®eeR. Docs. 2275, 2276.

3SeeR.Docs. 2275, 2276.
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exposure to the hazardous substarfcEise two cases were cealidated in state court on
September 9, 2013.

In both StateCourt Lawsuits, Allied filed thireparty demands against its
contractors that performed the sandblasting jabduiding Superior Labor Services, Inc.
(“Superior”® and Masse Contracting, In¢:Masse”).” Specifically, Allied alleges that
Superiorand Masse&ontracted with Allied to perform certain job resgabilities and to
indemnify Allied under master work contract Allied seeks indemnity fronSuperiorand
from Massewith respect to the claims in the Stafeurt Lawsuits? Allied hasalsoalleged
the right to additional assured status and covemaygeall insurance policies issued to
Superiorandto Massefor any liability in the StateCourt Lawsuitslo

The plaintiffs inAdamsamended theipetition to name SuperioMasse other
subcontractorsandGray Insurance Compamgsdirect defendant&t

The contractors against which Allied brought thjpdrty demands “in turn sought
coverage, defense and/or indemnity from their vasiowsurers for the periods of time
when these jobs were allegedly performed, whichnppted the insurers to file lawsuits
in federal courts®

B. Declaratory Actions irfFederalCourt

Three federal actions related to the St&turt lawsuitsarepending in this Court.

The @urt consolidated the three cases on November@y4 B

4SeeR. Docs. 2275, 27-6.

5SeeR. Doc. 2595.

6 R. Doc. 69 at 113-16; R. Docs. 225, 2276.

"R. Docs. 2286, 2287.

8 R. Doc. 2278 at 1(Superior); R. Doc. 22& at 2 (Masse).

9R. Doc. 2278 at 2 (Superior); R. Doc. 228 at 3-4 (Masse).

10 No.14-1930, R. Doc. 1 af112-13, 19 (Superior); No. 14933, R. Doc. 1 at I?-13, 19 (Masse).
1SeeR. Doc. 2275.

2R. Doc. 1741 at 2.

13SeeR. Doc. 108.



1. No. 112375

On September 21, 2011, Hanover Insurance Companyar(tier”) filed a
complaint in this Court4 Hanover filed an amended complaint on Septembe2@71215
Hanover alleges it has been participating in thiedge of Superior against Allied’s third
party demands in the Sta@ourt Lawsuitsi® Hanover maintains the other insurers it
names in its federal suit “are not participatingSaperior’s defense” in the StaGourt
Lawsuitsl” Hanover geks judgment against Superior declaring that & ha duty to
defend or indemnify Superior in the Stafeurt Lawsuitst® If Hanover has a duty to
defend or indemnify Superior, Hanover seeks dettagajudgment that State National
Insurance Company (“Sta National”), Arch Insurance Company (“Arch”), arigther
unidentified insurance companies collectively nanasdABC Insurance Company” are
liable “for their share of defense and indemnitybt® paid on behalf of Superior”in the
StateCourt Lawsuits?® Hanover also seeks reimbursement, contribution, and/o
damages from State National, Arch, and other untified insurance companies for
defense costs already incurred by Hanover on betfaBuperior in the Stat€ourt
Lawsuits that, Hanover argues, shouklave been paid by those insurance compa#fies.

On January 14, 2015, Hanover filed a second supeitgal and amending
complaint naming Allied as a defendadttdanover alleges that “Allied has tendered the

[StateCourt Lawsuits] to Hanover for defense andé@émnity in its capacity as an alleged

4 Hanover Ins. Co. v. Superior Labor Servs., IncaletNo. 112375.
15R. Doc. 69.

61d. at 1123-24.

171d. at 1 26.

181d.at 22-23.

91d. at f2.

201d. at 13.

21R. Doc. 125.



additional insured” under Superior’s policies, aHdnover has offered to participate in
Allied’s defense in the Stat€ourt Lawsuits subject to a full reservation ofhtg.22
Hanover alleges that Allied is not an additionas@sd under Hanover’s policies, and
Hanover seeks judgment against Allied declaringtthhahas no duty to defend or
indemnify Allied in the Stat€ourt Lawsuits?3 In the alternative, if the Court finds
Hanover has a duty to defend or indemnifijedd, Hanover seeks judgment declaring that
Arch, State National, other unidentified insuramoenpanies are obligated to pay their
portions of defense costs and/or indemnity incurbgdHanover on behalf of Superior
and Allied in the Stat&€ourt Lawsuits?4

2. No. 141930

On August 22, 2014, Arch Insurance Company browghtctionfor declaratory
judgment against Superior and Allied. Arch seekdeclaration of its rights and
responsibilities under “certain insurance policissued by Arch to Superior With
respect to Superior’s request for defense and indgmn the StateCourt Lawsuits?s
Arch also seeks a declaration of its rights andooesibilities with respect to Allied’s
request for additional assured status under theeBap policies and defee and
indemnity of Allied in the Stat€ourt Lawsuits?6 Arch seeks a declaration against

Superior and Allied that Arch has no defense oreimehity obligation to Superior in the

221d. at 779.

23]1d. at 9.

241d.

25No. 141930, R. Doc. 1 at §.

261d. at 14. Arch alleges that Allied is not entitled to addit@l assured coverage “to the extent there is no
evidence that anlpss occurred” while Superior was performing wook Allied and during the Arch policy
periods. No. 141930, R. Doc. 1 at 130-21.
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StateCourt Lawsuits?” Arch also seeks recovery of the portion of defensesasteady
incurred byit on behalf of Superio?s

3. No. 141933

On August 22, 2014, Arch also filed an action fackhratory judgment against
Masse and Allied. Arch seeks a declaratiot®fights and responsibilities under “certain
insurance policies issued by Arch to Masse,” wigspect to Masse’s request for defense
and indemnity in the Stat€ourt Lawsuits?® Arch also seeks a declaration of its rights
and responsibilities with respect to Allied’s regtiéor additional assured status under
the Masse plicies and defense and indemnity of Allied in tB&teCourt Lawsuits30
Arch seeks a declaration against Masse and Alled Arch has no defense or indemnity
obligation to Ma&se in thestateCourt Lawsuits3!

On January 14, 2015, Hanover fileccamplaint in intervention in Case No.-14
1933 against Defendants Masse and AlRédanover seeks judgment declaring that
Hanover has no obligation to defend or indemnify dd@ or Allied in the State
Court Lawsuits33

State National Insurance Compaff{tate National”)also filed a petition for
intervention for declaratory judgment on January2@d1534 State National issued two

marine general liability policieso Masse that providedoverage from November 15,

271d. at 1121, 47.

281d. at 147.

29No. 141933, R. Doc. 1 at §.

301d. at 14. Arch alleges that Allieds not entitled to additional assured coveragettie extent there is no
evidence that any loss occurred” whNessewas performing work for Allied and during the Arglolicy
periods. No. 141933, R. Doc. 1 at 10-21.

311d. at 746.

32R. Doc. 128.

331d.

34R. Doc. 132.



2006, to November 15, 200@nd from Novembed5, 2007 to November 15, 2008
Allied seeks additional insured status under thdéicps issue by State National to
Masse36 State National seeks a judgment declaring theme isoverage afforded to Masse
under the State National policies and that Stateéidwal has no duty to defend or
indemnify Masse in the Stat@ourt Lawsuits3” State National also seeks a declaration
that “there is no coverage afforded to Allied under tlstate National] policies as a
purported additional insured” and that State Naaiothoes not owe a duty to defend or
indemnify Allied in the State€Court Lawsuits38

C. Hanover’s Motion for Partial Summary Jomhent

Hanover filed a motion for partial summary judgmeamgginst Superior and Allied
on July 29, 2015Hanoverargues it has no duty to defend Superior or Allied an
additional insured under the policies issued to&igr, in the StateCourt Lawsuitsfor
three reasons: (ihat the plaintiffs in the Stat€ourt Lawsuits do noallege “bodily
injury” or “property damage” that occurred duriniget terms of the policies Hanover
issued to Superion2) alternatively, that the plaintiffs in the Sta@ourt Lawsuits seek
recovery for injuries arising out of exposure thicaidust and the Hanover policies contain
an exclusion for silica, silicon, and silicate; a(@) alternatively, the policies contain a
Pollution Buyback Endorsement that is not triggetgdthe StateCourt Lawsuits and
thus does not extend coverage for the statert plaintiffs’injuries3® In its motion, and

solely for purposes of its motion, Hanover assuies Allied qualifiesas anadditional

35R. Doc. 132at 114.
361d. at 7 3.
371d. at 719.

s8|d.

39R. Doc. 227 at 2.



asaured within the meaning of th®euperiorpolicies 40 Whether Alliedwill indeedqualify
as an additional assured under the policiesisaddressed in this ruling

Superior filed its opposition to Hanovermotion on December 8, 2045and
Allied filed its opposition on December 14, 20%8H anoverfiled a reply memorandum in
support ofits mabn on December 15, 20 ¥S After deposingrony Boudreaux, Sup@r’s
former vice president, Superidiled a supplemental memoranduin oppositionto
Hanover’s motioron February 29, 2016

CONSIDERATION OF DECLARATORY JUDGMENT ACTIONS

As a preliminary matter, nen considering a declaratory judgment action, a
district court must engage in a thrseep inquiry?s First, the Court must determine
whether the action is justiciab#.Second, the Court must detemei whether it has
authority to grant declaratory reliéf. Third, the Court must determine “how to exercise
its broad discretion to decide or dismiss a de¢lamajudgment action#® If Hanover’s
claims survive this analysis, the Court will thesnsider whether Hanover has a duty to

defend the insurednder the policies at issue

40R. Doc. 2271 at 10 n.3.

41R. Doc. 259.

42R. Doc. 277.

43R. Doc. 289.

44R. Doc. 316.

450rix Credit All,, Inc. v. Wolfg212 F.3d 891, 895 (5th Cir. 2000).
46 1d.

471d.

48 |d.



A. Justiciability

The justiciability doctrines of standing, mootnegslitical question, and ripeness
derive from Article Il1I's “case or controversy” reqement4®In a declaratory judgment
action, justiciability often turns on ripene%sThis case is no exception.

The ripeness doctrine is drawn “both from Articlelimitations on judicial power
and from prudential reasons for refusing to exergigisdiction”’5! The purpose of this
doctrine is to forestall “entanglement in abstrdidagreements” through “avoidance of
premature adjudicatior®? “The key considerations aréhe fitness of the issues for
judicial decision and the hardship to the partieswibhholding court consideration 33

The Fifth Circuit has recognized that “applying thipeness doctrine in the
declaratory judgment context presents a uniquelehgé.’>* This stems primarily from
the fact that declaratory relief often involves ex antedetemination of rights,.e., a
determination of rights before an injury has ocedrrthat “exists in some tension with
traditional notions of ripenes$¥ Fortunately, this challenge is not presented today,
because the Court’s analysis is guided by a distsnbset of ripeness jurisprudence on

disputegegarding the duty to defend

49 Choice Inc. of Tex. v. Greenste®91 F.3d 710, 73415 (5th Cir. 2012).

50 See id Orix, 212 F.3d at 89%Rowan Cos., Inc. v. GriffiB76 F.2d 26, 2728 (5th Cir. 1989).

51Reno v. Catholic Soc. Servs., In809 U.S. 43, 57 n.181993).

52 Abbott Labs. v. GardneB87 U.S. 136, 148 (1967).

53 New Orleans Public Serv., Inc. v. Counsel of CityfNew Orleans833 F.2d 583, 586 (5th Cir. 1987)
(quotingAbbott Labs.387 U.S. at 149).

54 0rix, 212 F.3d at 896 (internal quotation marksitied).

551d.
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Becausdhe duty to defend does not depend on the outconileeofinderlying law
suit,%% a dutyto-defend claim is ripe when the underlying suit iedi>” Accordingly,
Hanover’s duy-to-defend claim is ripe, and the Court finthe actionis justiciable.

B. Authority to Grant Declaratory Relief

The Fifth Circuit has explained that “when a stlEwsuit is pending, more often
than not, issuing a declaratory judgment will bateanount toissuing an injunctios-
providing the declaratory plaintiff an end run anaguthe requirements of the Anti
Injunction Act.™8 Therefore, the district court cannot consider therits of a declaratory
judgment action when (B declaratory defendant has previously filed a eaafsction in
state court against the declaratory plaintiff; {2¢ state case involves the same issues as
those involved in the federal case; and (8 district court is prohibited from enjoining
the state proceedings under the Ahtjunction Act 39

In Hanover’s amended complaint, Hanoedlegesthat, pursuant to its policies, it
is participating in Superior’s defense against thied-party demands in the Sta@ourt
Lawsuits “subject to a full reservation of right®.’Hanover doesiot assert that it is a
party in the Stat€ourt Lawsuits, and the Court is not aware of amgtescourt

proceedings involving the same issueswn being examined. Therefore, the Court finds

56 Suire v. Lafayette Cityparish Consol. Gov,t907 So. 2d 37, 52 (La. 2005).

57 See Columbia Cas. Co. v. Ga. & Fla. RailNet, |rtel2 F.3d 106, 110 (5th Cir. 2008Af actual case or
controversy exists before the resolution of an mesis underlying suit concerning the insurerduty to
defend”) (emphasis in original)Morad v. Aviz No. 122190,2013 WL 1403298at *2 (E.D. La. Apr. 5,
2013) (‘Courts have routinely held thaburts may determine an insureduty to defend even before the
underlying suit is decidet); Greenwich Ins. Co. v. Capsco Indus., Ind¢o. 1:14CV297L.G-JCG, 2014 WL
5025856, at *2 (S.D. Miss. Oct. 8, 2014).

58 Travelers Ins. @. v. Louisiana Farm Bureau Fed’Inc, 996 F.2d 774, 776 (5th Cir. 1993Jhe Anti-
Injunction Act states, “A court of the United Statmay not grant an injunction to stay proceedimgst i
State court except as expressly authorized by AGomgress, or where necessary in aid of its jucisan,
or to protect or effectuate its jgchents.” 28 U.S.C. § 2283.

59 Travelers 996 F.2dat 776; SherwinWilliams Co. v. Holmes Cty343 F.3d 383, 388 (5th Cir. 2003).
60R. Doc. 69 at 2.



that the Ant-Injunction Act does not apply, dbere is no pendip statecourt action
between Hanover and any of the defendants in tse@

Accordingly,the Court’s authority to grant declaratory reliefthe dutyto-defend
claim turns on whether subjentatter jurisdiction is propef2Hanover asserts the Court
has subjecmatter jurisdiction over this matter pursuant to @8.C. § 1332(a}3 28
U.S.C. 81332(a) provides that jurisdiction is proper whétgthe parties are completely
diverse, and (20he amount in controversy exceed&$ 00 .64

The parties are completely diverse when “the citsg®ip of each plaintiff is diverse
from the citizenship of each defenda®t All of the parties in this action are
corporations’é For purposes of diversity jurisdiction, a corpouoatiis a citizen of (1ijts
state of incorporation, and (B)e state in which its principal place of businass
located®? According to the amended complaint, Hanover isteen of New Hampshire,
the state of its incorporation, and Massachusélis state in whiclits principal place of
business is locate®. Defendant Superior is a citizen of Louisiana, thate of its
incorporation and the state in which its principlce of business is locatééiDefendant

Arch is a citizen of Missouri, the state of its arporation, and New Jersey, the state in

61See SherwiWilliams, 343 F.3d at 38488 (“The district court also properly concluded tlitahad the
authority to decide the declaratory judgment suit. DBity jurisdiction was present and the Anti
Injunction Act did not apply because there was maging state court action between SherWiiliams
and any of the declaratory judgment defendantdydson Pecialty Ins. Co. v. King Investments of
Louisiana, Inc. No. 135990, 2014 WL 108402, at *3 (E.D. La. Jan. 10, 20 Mat! Cas. Co. v. Tons’
Welding, Inc, No. 113101, 2012 WL 2064451, at *5 (E.D. La. June 7, 2012

62See SherwiWilliams, 343 F.3d at 87-88.

63R. Doc. 69 at 9.

64See28 U.S.C. § 1332(a).

65 Caterpillar Inc. v. Lewis 519 U.S. 61, 68 (1996). The parties have not uisd complete diversity.
Nonetheless, the Court has a dutyto examine pkets of subject matter jurisdictiema sponteSee Union
Planters Bank Natl Assh v. Sali869 F.3d 457, 460 (5th Cir. 2004).

66 SeeR. Doc. 69.

6728 U.S.C. § 1332(c)(2).

68 R. Doc. 69 at %.

691d. at 5.

10



which its principal place of business is locatédefendant State National is a citizen of
Texas, the state of its incorporation and the statghich its principal place of business
is located’? Because none of theetendants isa citizen of New Hampshire or

Massachusetts, the states in which Hanover isizeaif there is complete diversity.

In addition to complete diversity, Section 1332¢apuires that the amount in
controversy exceed $75,000. As the party inngkfederal jurisdiction, Hanover bears
the burden of establishing the amount in controyeby a preponderance of the
evidence’? In order to determine whether that burden has bmen, the Court first
inquires whether it is “facially apparent” from themplaint that the amount in
controversy exceeds $75,009.If not, the Court may examine summary judgment
type evidence4

When an insurer seeks a declaratory judgment oereme issues, the amount in
controversy is equal to the “insurer’s potentiallility under the policy, plus potential
attorneys’fees, penalties, statutory damages,paumdtive damages’® As set forth in the
complaint in this case and the petitions from that&Court Lawsuits, the stateourt
plaintiffs allege they have sufferedqperty damage and severe bodily injury and have
contracted diseases, including silicosis, Chronibs@uctive Pulmonary Disease,
Wegener’'sgranulomatosis Superior’s potential liability for these injuriesnd thus

Hanover’s liabilityto indemnify Superioreasilycould exceed $75,000.When coupled

701d. at 16.

7t1d. at 7.

72See Garcia v. Koch Oil Co. of Tex. In851 F.3d 636, 639 (5t@ir. 2003).

73 See Hartford Ins. Grp. v. LeCon Inc, 293 F.3d 908, 910 (5th Cir. 2002).

741d.

75 1d. (internal quotation marks omitted). Unless theuires seeks to void the entire insurance contract,
the amount in controversy is not measured by ticedaount of the policyld. at 911.

6 The question arises whether Hanover’s indemnityntlaan count toward the amount in controversy.
The Fifth Circuit has heltdhat the amount in controversy is equal to the ness “potentialliability under

11



with Hanover’'s potential defense obligations, theu@ concludes the amount in
controversy exceeded the jurisdictional amounthattime this action was filed.

Therefore, because the Court has diversitysgiiction over this matter and the
Anti-Injunction action does not apply, the Court findshas the authority to grant
declaratory relief in this casé.

C. Discretion to Exercise Jurisdiction

“Since its inception, the Declaratory Judgment Az$ been undstood to confer
on federal courts unique and substantial discretiodeciding whether taeclare the
rights of litigants,” even when subjentatter jurisdiction is otherwise propé&tThe Fifth
Circuit has developed seven facte#fie socalled ‘Trejo factors™—that a district court
should consider when deciding whether to exercisasgiction over a declaratory
judgment action:

(1) whether there is a pending state action in whidlofathe
matters in controversy may be fully litigated,;

(2)whether the plaintiffiled suit in anticipation of a lawsuit
filed by the defendant;

(3)whether the plaintiff engaged in forum shopping in
bringing the suit;

(4)whether possible inequities in allowing the dectary
plaintiff to gain precedence in time or to changeuims
exist;

(5) whether the federal court is a convenient forum tioe
parties and witnesses;

[the] policy.” See St. Paul Reinsurance Co. Lt#34 F.3d 1250, 1253 (5th Cir. 1998) (emphasiseadp
Hartford Ins. Grp, 293 F.3d at 912.

77 Jurisdictional facts are judged as of the time¢bmplaint is filed St. Pau) 134 F.3d at 1253.

8 SeeU.S. Fire Ins. Co. v. &ort, LLC No. 14-441, 2015 WL 1416490, at *3 (E.D. La. Mar. 26, 2p15
Hudson 2014 WL 108402, at *3 (E.D. La. Jan. 10, 20 xt1 Cas. Co, 2012 WL 2064451, at *5.

Wi ilton v. Seven Falls Co515 U.S. 277, 286 (1995).

12



(6)whether retaining the lawsuit would serve the psgsof
judicial economy; and

(7) whether the federal court is being called on tostone a
state judicial decree involving & same parties and
entered by the court before whom the parallel statie
between the same parties is pendifg.
As set forth below, th&rejo factors weigh in favor of exercising jurisdiction.
Accordingly, the Court will exercise jurisdictiorver this matter.
1 Nature of Pending State Court Action
The firstTrejofactor requires comparison of the declaratory ju@giaction with
the underlyingstatecourt action8! If the declaratory judgment action presents thesam
issues as the statmurt action, involves the same parties, and isgoverned by federal
law, the federal court should generally declineekercise jurisdictior?? If, on the dher
hand, the stateourt action is not truly parallel because it do@s involve all the same
parties or issues as the declaratory judgment actidederal court should consider the
degree of similarity between the two actici#’s.
Hanover is not parf to the StateCourt LawsuitsMoreover, whereas th&tate
CourtLawsuitsinvolve issues ofact, fault, and causation, the determination okwter
there is a duty to defenthvolves a straightforwarcexamination of the stateourt

pleadings andthe insurance policies Hanover issued to the statet defendants

Resolution of the Stat€ourt Lawsuitshas no bearing oklanover’sduty to defend. The

80 SherwinWilliams, 343 F.3d at 388.

81See idat 393-94.

82 See id; Wilton, 515 U.S. at 283 (“[WHere another suit involving the same parties andsenting
opportunity for ventilation of the same state lasues is pending in state court, a dtcourt might be
indulging in [g]ratuitous interferenceif it permitted the federal declaratory action tmpeed’) (second
alteration in original) (internal citation omittedquotingBrillhart v. Excess Ins. Co. of Am316 U.S. 491,
495 (1942)).

83See SherwiWilliams 343 F.3d at 394 n.5.

13



state and federal proceedings are clearly not perdJT]he lack of a pending parall
state proceeding. .weighs strongly against dismissa&¥The firstTrejo factor weighs in
favor of exercising jurisdiction.

2. Order of Filing

TheSt. Pierrelawsuit was filed on December 8, 2089and theAdam dawsuit was
filed on December 28, 201%.Hanover filed the lawsuit presently before this @oan
September 21, 20BY.Hanoverlikely wasaware that its insurance coverage of Superior
and Masse wouldbecome anissuein the pending Stat€ourt Lawsuits Therefore,
Hanovermay havefiled this decaratory judgment action in anticipation of becoming
party to the pending Stat@ourt Lawsuits’8 The secondTrejo factor weighsagainst
exercising jurisdictiorp?

3. Forum Shopping

That Hanovercould haveintervened and requestebkclaratory judgment in the
StateCourt Lawsuits does not necessiy demonstrate forum shoppirf§. As a
preliminary matter, there is no guarantee Hanaveuld have been allowed to intervene
in the StateCourt Lawsuits? Moreover, courts are less likely to find forum shapgi

where, as here, (1) a foreign insurer files a dugraction in federal court, and (2) the

841d. at 394.See also Fed. Ins. Co. v. Sw. Materials, JN»n. 021787, 2003 WL 21634945, at *3 (E.D. La.
July 3,2003) (finding abstention unwarranted imsar circumstances).

85R. Doc. 2276 at 3.

86 R. Doc. 2275 at 5.

87R. Doc. 1.

88 See @eat Am. Ins. Co. v. Cumberland Inv. Grp., LIND. 134763, 2013 WL 5755641, at *4 (E.D. La.
Oct. 23, 2013) (noting the plaintiff “was aware tiseue of its insurance coverage of [the defendamwt]ld
be at issue in the pending state coproceeding,” concluding that “it can be assumed: fllae plaintiff]
filed for Declaratory Judgment on June 10, 20 1&iricipation of becoming a party to that pendinatst
court action,” and finding the secofidejo factor weighs against exercising jsdiction).

89 SeelU.S. Firg 2015 WL 1416490, at *4.

90 See id.

91SeelA. CODECIV. PrROC. art. 1091(“A third person having an interest therein nmatervenein a pending
actionto enforce a right related to or connected with digect of the pending acticagainst one or more
of the parties thereto.” (emphasis added)).

14



selection of the federal forum does not changeag@licable lawf2 “The record does not
support a findinghat [Hanover] engaged in impermissible forum shogpy filing this
declaratory judgment sui®® The third Trejo factor weighs in favor of
exercising jurisdiction.

4. Inequities

The Court cannot conceive of any inequities thaivffoom allowing Hanovera
proceed in this action while the Sta@eurt Lawsuits remain pending. As explained
above, the&stateCourt Lawsuitsand this action are not parallel in any materias®eNo
party will be prejudiced if this action is resolvéefore theStateCourt Lawsits. The
fourth Trejofactor weighs in favor of exercising jurisdiction.

5. Convenience of Federal Forum

The StateCourt Lawsuitsare pending in the 17th Judicial District Court tbre
Parish of Lafourche, State of LouisiafaThe state courthouse for th&th Judicial
District Court for Lafourche Parish iapproximately60 miles west of the federal
courthouse in New Orleans. No party argues thatftrtum is inconvenient or that either
forum is more convenient than the otHer the parties or for the wigssesThis factor

iS neutral®s

92See SherwiiWilliams, 343 F.3d at 399.

93|d. at 400.See alsdronshore Specialty Ins. Co. v. Tractor Sup@ly., 624 F. Appx 159, 167 (5th Cir.
2015)(per curiam).

94 SeeR. Docs. 2285, 2286.

95 SeeGlobalSantaFe Drilling Co. v. QuinMNo. 121987, 2012 WL 4471578, at *4 (E.D. La. Sept. 26120
(“It does not appear that the Eastern District ofis@na isany more convenient or less convenient of a
forum; the parties are located outside the statethe withesses are located within. Therefore, tacdor

is neutral’ (citations omitted); Great Am. Ins. Co. v. Cumberland Inv. Grp., LIND. 134763, 20 13WL
5755641, at *5 (E.D. La. Oct. 23, 201Zemini Ins. Co. v. Turner Indus. Grp., LLRo. 1305922, 2014
WL 3530475, at *5 (E.D. La. July 16, 2014).
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6. Judicial Economy

This action has been pending forore thanfour years. The dutyto-defend issue
hasbeen fully briefed beforghis Court It would be a waste of judicial resources to dissn
this action and requirélanoverto refile in another forumExercising jurisdiction is
clearly in the interest of judicial econom§ This factor weighs in favor of
exercising jurisdiction.

7. Interpretation of Decree from Parallel State Prodéaeg

Again, the State€Court Lawsuits ad this action are clearly not parallel. This Court
need not interpret any decree issued in the SCatert Lawsuits to determine whether
Hanover has a duty to defend. The sevenihejo factor weighs in favor of
exercising jurisdictiorf?

Five of theTrejo factorsweigh in favor of exercising jurisdiction, while erweighs
against and another is neutral. Accordinglye tCourt will exercise its jurisdiction over
this matter.

LAW AND ANALYSIS

A. The ‘Eight-Corners Rulg&

Under Louisiana law, an insurance policy is a cactrand should be construed
using the general rules of interpretation of cowotsaset forth in the Louisiana Civil

Code?8 A liability insurer’s duty to defend and the scopfats coverage are separate and

9 See Ironshorg624 F. Apgx at 168 (finding that the judicial economy factorigleed against dismissal
when the parties had “already fully briefed theunance coverage issues to the district court arnéreql
into extensive factual stipulations’Agora Syndicate, Inc. v. Robinson Janitorial Spésts, Inc, 149 F.3d
371, 373 (5th Cir. 1998)ficding that judicial economy weighed against dismissal imtgmecauséthere
[were] no factual dsputes between the parties andthey have fully briefed the merits of the insurance
issues).

97 l[ronshore 624 F. Appx at 168 (“The seventh and last factorweighs against dismissal. There is no
need to construe a state judicial decree to restleeissues in this case.$ee also U.S. Fire2015 WL
1416490, at *5.

98 Sher v. Lafayette Ins. G007%2441 (La. 4/8/08), 988 So. 2d 186, 197, rehg in pat (July 7, 2008).
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distinct issue®? Under Louisiana lawan insurer’s duty to defend is broader thiés
obligation to indemnifyffor damage claim&?° Louisiana courts apply the “eigitorners
rule”to determine whether a liability insurer hth® duty to defend a civil action against
its insured; courts look tche “four corners” of the plaintiff's petition in ghcivil action
and the “four corners” of the insurance policy tetefrmine whether the insurer owes its
insured a duty to defen#10One Louisiana court explained as follows:
Under [the “eighicorners” anajsis, the factual allegations of the plaintiffs
petition must be liberally interpreted to determualeether they set forth grounds
which raise even the possibility of liability undtre policy. In other words, the test
is not whether the allegations unambiguously asseverage, but rather whether
they do not unambiguously exclude coverage. Sinyjaven though a plaintiff's
petition may allege numerous claims for which cogeras excluded under an
insurer’s policy, a duty to defend may nonethelesist if there is at least a single
allegation in the petition under which coveragaea unambiguously exclude@d?
The duty to defend “arises whenever the pleadingmrest the insured disclose even a
possibility of liability under the policy®3 The insurer has a duty to defend unless the
allegations in the petition for damages, as appticethe policy, unambiguously preclude
coverage4“Once a complaint stas one claim within the policy’s coverage, theuner
has a duty to accept defense of the entire lawsaugn though other claims in the
complaint fall outside the policg’coverage 15

When a party files a motion for summary judgmergaming the duty to defend,

the Court may consider only the plaintifietitionand the face of the policies; thanies

99 Mossy Motors, Inc. v. Cameras An20040726 (La. App. 4 Cir. 3/2/05), 898 So. 2d 602, 606it
denied 20051181 (La. 12/9/05), 916 So. 2d 1057.

100Henly v. Phillips Abita Lumber Cp20061856 (La. App. 1Cir. 10/3/07), 971 So. 2d41 1109.
101Mossy, 898 So. 2d at 606.

102]d. (citations omitted).

103 Steptore v. Masco Const. C83-2064 (La. 8/18/94), 643 So. 2d 1213, 12%&e also United Natl Ins.
Co. v. Paul and Mars In¢No. 10799, 2010 WL 2690615, at *2 (E.D. La. July 11, 2011

104 Martco Ltd. Pship v. Wellons, In¢c588 F.3d 864, 872 (5th Cir. 2009)

05Treadway v. Vaughr633 So. 2d 626, 628 (La. Ct. App. 199®Yit denied 635 So. 2d 233 (La. 1994)
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cannot present any evidence such as affidavitepoditionsi°¢ Factual inquiries beyond
the petition for damages and the relevant insurguodey are prohibited with respect to
the duty to defend?” Any ambiguities within the policy are resolved favor of the
insured to effect, not deny, coveraljé.
B. The Policies

Hanover issued two commercial lines policies to &ugr: one that provided
coveragdrom July 11, 2009,hroughJuly 11, 2010%°%and another that provided coverage
from July 11, 2010through July 11, 20111° The policies provide that Hanowvéwill pay
on behalf of thensured all sums which thasured shall become legally obligated to pay
as damages because ofbodilyinjury[and . . .property damage which this insurance
applies,caused by an occurrence, ajirthnover]shall have the right and duty to defend
any suit against themsured seeking damages...” 1 The policies define “bodily injury”
as “bodily injury, sickness or disease sustainedaby person which occurs during the
policy period, including death at any time resudtitherefrom.2 The policies define
“property damage” a¥(1) physical injury to or destruction of tangible propewhich
occurs during the policy period, including the lafsuse thereof at any time ngsing
therefrom, or (2)oss of use of tangible property which has not bpbwgsically injured or

destroyed provided such loss of use is caused bya@murrence during the policy

106 Milano v. Bd. of Comms of Orleans Levee Dist96-1368 (La. Ap. 4 Cir.3/26/97), 691 So. 2d
1311, 1314

07Martco, 588 F.3dat 872.

108 Doerr v. Mobil Oil Corp, 2000:0947 (La. 12/19/00), 774 So. 2d 119, 1Panover argues that “neither
Allied nor Superior has can sustain their burdenesfablishing” that the statmurt plantiffs’ bodily
injuries or property damage occurred during Han®veplicy periods. R. Doc. 22T at 10-11. This,
however, is not the correct standard for motionssiommary judgment on the duty to defend.

109R. Doc. 2279.

10R. Doc. 22710.

H1R. Doc. 2279 at 17; R. Doc. 2270 at 16.

12R. Doc. 2279 at 11; R. Doc. 2270 at 10.
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period.’3 The policies defin€occurrence” as “an accident, including continuoars
repeated exposure in conditions, which results adily injury or property damage
neither expected nor inteed from the standpoint of thesured.4

Both policies contain an exclusionrfailicon, slica, and silicate:

1. Thisinsurance does not apply to any liability osg, cost or expense arising
out of the actual, alleged or threatened contamweapathogenic, toxic or
other hazardous properties of Silicon.

2. Thisinsurance does not apply to dogs, cost or expense arising out of any:

a. Request, demand, order or regulatory or statutequirement that
any assured or others test for, monitor, cleanremove, contain,
treat, detoxify or neutralize, or in any way respaio, or assess the
effectsof Silicon[;] or

b. Claim or proceeding by or on behalf of a governnagmuthority or
others for damages because of testing for, momtprcleaning up,
removing, containing, treating, detoxifying or nealtzing, or in any
way responding to, or assessitngteffects of Silicon.

As used in this exclusion, Silicon means the eletr&licon, including silica
and other silicate compounds, or its presence erimsny other alloy, by
product, compound or other material or waste. Wastkides material to
be recycled, reconditioned or reclaimét.

The policies also contain Rollution BuybackEndorsementin relevant part, the
endorsement states as follows:

It is hereby understood and agreed that this pditgll not apply to any claim
arising out of the didtarge, dispersal, release or escape of smoke, sagoont,
fumes, alkalis, toxic chemicals, liquids or gasesste materials, oil or other
petroleum substance or derivative (including alllrefuse or oil mixed wastes) or
other irritants, contaminantg @ollutants or upon land, the atmosphere, or any
watercourse or body of water.

This exclusion shall not apply, however, providedtthe Assured establishes that
all of the following conditions have been met|:]

(a)the occurrence was accidental and washeziexpected nor intended by the
assured. An occurrence shall not be consideredtenohed or unexpected
unless caused by some intervening event neithexstgable nor intended
by the assured.

13R. Doc. 2279 at 13; R. Doc. 2210 at 12.
114R. Doc. 2279 at 13; R. Doc. 2270 at 2.
15R. Doc. 2279 at 44 R. Doc. 22710 at 43.
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(b)the occurrence can be identified as commencingsezifictime and date
during the term of the policy.

(c) the occurrence became known to the assured withimolrs after it’s [sic]
commencement.

(d)the occurrence was reported in writing to thesearmditer [sic] within 30
days after having become known to the asdure

(e)the occurrence did not result from the assuredtenmional and willful
violation of any governmmet statute, rule or regulatiori®¥.

C. TheAllegations of the Stat€ourt Lawsuits

In Adams, et al. v. Allied Shipyard, Inc., et,ahe plaintiffsallege they‘are
residents of a neighborhood that borders” Allieslgpyardil” They further allegehat
Allied, whose shipyard habeen operating since the 1960s, has been operéng
decadesvithout appropriate borders to stop the resultiaggerousilica dust produced
by its sandblasting from permeating the neighbochté Allied’s alleged negligence has
“expos[ed] the residents to dust containing sikeand, a very dangerous substance, as
well as other toxic substance¥?The petition alleges thahe plaintiffs“long, consistent
and protracted” exposura@nd “inhalation of the silica dust” has caused piantiffs to
contract severe diseases and illnesses ‘“that atefydaand disabling,” including
Wegener’'sgranulomatosis rheumatoid arthritissilicosis, and Chronic Obstructive
Pulmonary Diseas&0In the plaintiffs’third amended petition for damesgthe plaintiffs
namedSuperior as a defendai The plaintiffs allege thaSuperior has conducted

sandblasting and painting operations ghas]allowed dangerous byproduct to drift into

18R, Doc. 2279 at 34 R. Doc. 27-10 at 3.
17R. Doc. 2275 at 1.

181d. at 2.

119|d_

20|d. at 2-3.

211d. at 12-13.
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the neighborhood,” which “caused both personal iiigs and property damages to
all Plaintiffs.™22

In St. Pierre, et al. v. Allied Shipyard, Indhe plaintiffsallege they lived in a
residence near Allied’s shipyard for approximateight yeargpreceding 201023 The St.
Pierre plaintiffs allege that Alliedvas negligent when performing its operations, which
“resulted in the release into the atmosphere andrenment in the neighborhoods
surrounding the shipyard of hazardous substanoetyding, but not limited to, paint,
sand and silica24 The petition alleges that, as a result, the pl#fmtvere exposed to the
hazardous substances and “have suffered personatyjnmental anguish, health
problems, inconvenience, distress, loss of consgarti fear of disease, and
other damagest?s

D. HanoverArguesthe Danages DidNot Occur during the Policy Periods and, Thus,
Recovery is Unambiguously Excluded under the Pedici

TheHanover policiesmpose orHanovera duty to pay on behalf ofits insurady
sumsthe insuredoecoma legally obligated to pay as damagesaese ofbodily injury’
or “property damadecaused by an “occurrencahd to which the policies app#® The
bodily injuryor property damagenowever must “occur[] during the policy period2”

Hanover argues that it has no dadydefend Superior or Aidbecause the State
Court Lawsuits do not allege “bodily injury” or “pperty damagethat “occurred during

the policy periods28 Hanover argues, “[N]either underlying plaintiffs méllied have

221d. at 13.

123R. Doc. 2276 at 1.

241,

251d.

126 R, Doc. 2279 at 17; R. Doc. 22170 at 16.

7R, Doc. 2279 at 11, 13; R. Doc. 2270 at 10, 12.
128 R, Doc. 2271 at 16-11.
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alleged any injuries during Hanover’s Policy perochuchlessthat Superior was actually
performing any work at Allied’s shipyard during Haver’s Policy periods that could have
caused underlying plaintiffs’ alleged damages dgrithe relevant periods?® As
previously explained, however, Hanover misstatesstandard for a motion for summary
judgment on the duty to deferlél To prevailon a motion for summary judgment that it
has no duty to defendan insurer must establish thabverageis unambiguously
precluded based on review of the four corners efpletiton for damages and the four
corners of the complain$l

The Hanover policy periods span July 11, 2009, tigto July 11, 201132 The
Adamdawsuit was filed on December 28, 2013 The petition inAdam snotes that Allied
has operated “for decades without apprate borders” to prevent dangerous silica dust
from permeating the neighborhood and that the expmsas been “prolonged” and
“long, consistent and protracteé? Thus, theAdamsplaintiffs’ allege their exposure
occurredover decadeslheAdam splaintiffs alsoallege that they contracted illnesses and
diseases as a result of the exposure and thate'[djinst is so constant and voluminous
that residents must continuously wash their card laouses, almost on a daily basi&”
They seek damages for mediedpenses, loss of income, property damage, anddbss

value of propertys36

129R. Doc. 2271 at 16-11.

130 See suprdart A (The “EightCorners Rule”).
131|d_

132R. Doc. 2279 at 1; R. Doc. 22-20 at 1.
BB3SeeR. Doc. 2275 at 5.

B4R, Doc. 2275 at 2, 3.

B5R. Doc. 2275 at 2-3.

1361d. at 4.
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The St. Pierrelawsuit was filed on December 8, 20¥3.The St. Pierrepetition
alleges that “[flor approximately eight (8) yeatise plaintiffs have livedn a residence..
located near the shipyard,” and during that tinteeyt were exposed to the hazardous
substances released by Allié# Based on the allegations in tBé. Pierrelawsuit, theSt.
Pierre plaintiffs’ exposurebegan in 2002, eight years prior to the suit'snfili and
continued at least until 2010, when the petitiorsviiled. The St. Pierreplaintiffs allege
that, as a result of the exposure, they “have saffepersonal injury, mental anguish,
health problems,”and other damadésThey seek damages for phydiaad mental pain
and suffering, medical expenses, damage to pergmoalertyi40

Although the state&ourt petitions do not identify a precise time periduring
which the plaintiffs were exposed to the hazardsuisstancesausingoodily injury and
property damagea review of the petitiongnd the policies desnot unambiguously
preclude a findinghat the exposureccurred during the policy periods. “An insured’s
duty to defend arises whenever the pleadings agatiihe insured diclose even a
possibility of liability under the policy1The petitions clearly allege exposure that was
ongoing and continuou®r years, even decad@s Adams The plaintiffsin St. Pierre

allege that they were exposed to the hazardoustanbes from @02 to 20102 The

137SeeR. Doc. 2276 at 3.

138R. Doc. 2276 at 1.

1391d.

1401d. at 2.

141Steptore 643 So. 2cat 1218.

142 To determine when property damage or bodily injtogcurs” due to longerm exposure to harmful
substances, Louisiana courts apply the exposureryh8ee Cole v. Celotex Corm99 So. 2d 1058, 1076
77 (La. 1992)Norfolk S. Corp. v. California Union Ins. G&20020369 (La. App. 1 Cir. 9/12/03), 859 So.
2d 167, 192writ denied 20032742 (La. 12/19/03), 861 So. 2d 57Gefer v. Travelers Ins. Co04-1428
(La. App. 5 Cir. 1216/05), 919 So. 2d 758, 765. The parties do ngpdie that the exposure theory applies.
Under the exposure theory, “[e]lven where the damagajury was not manifested until after an insuse
policy period, if the insurer’s policy period fadither & the inception or during the course of exposuhe, t
insurer would be liable.Oxner v. Montgomery34,727 (La. App. 2 Cir. 8/1/01), 794 So. 2d 88, @rit
denied 803 So. 2d 36 (La. 2001). Thus, applying the expe theory, the stateourt plaintiffs’bodily
injuries and property damage “occurred” “during #rgtire course of [the plaintiffs] exposur&2?Thus, “if
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policies Hanover issued to Superior provide coverdgring these time period4 The
eight corners of the statmurt petitions and the policiek notunambiguouslypreclude
the possibility that the exposureausingthe plaintiffs’ personal injuries and property
damageoccuredduring Hanover’s policy periodg4

E. Hanover Argues thé&olicies’Silicon, Silica, andSilicate Exclusion Unambiguously
Excludes Coverage

Hanover argues separately and alternatively thateight corners of the petition
and thesilicon, silica, and silicate exclusion included its policies taken together
unambiguouslypar coverage for any liability of the stateurt plaintiffs’injuries4s

The silicon, silica, and silicate exclusipnecludesoverage for any liability or loss
“arising out of the actual, alleged or threatenedtaminative, pathogenic, toxic or other
hazardous properties of Silicoft8

In their original petition for damageshe Adamsplaintiffs allege that their

exposurdo “silica sand. . .aswell as other toxic substanc¢é¥ and“silica dust and other

the insurer’s policy period fell either at the ip¢®n or during the course of exposure, the insweuld be
liable.”Id.

13R. Doc. 2279 at 1; R. Doc. 22710 at 1.

144 R. Doc. 2275 at 1, 2; R. Doc. 2286 at 1.Seealso Duhon v. Nitrogen Pumping & Coiled Tubing
Specialists, Ing.611 So. 2d 158, 1662 (La App. 3 Cir. 1992) from a commorsense reading of the
plaintiffs’ petition, we cannosay that the allegations unambiguously rest on @eaurence which began
before the policy period. Plaintiffpetition generally alleges a period of time whersaaf liability took
place. However, no particular accident is detaibeud no specific allgation is made that the plaintiffs were
repeatedly exposed to the same harmful conditionorprto the effective date ofLloyd’s
policies.. . .Accordingly, because plaintiffpetition does not unambiguously exclude that theuoence
began during the policy periotlloyd’s must defend NPACT. .."); Steptore 643 So. 2d at 1218 (Thdtity
to defend arises whenever the pleadings againsindieed disclose even a possibility of liabilitgydier the
policy.”); United Natl Ins, 2010 WL 2690615, at *2A*The duty to defend analysis begins with an
examination of whetheanyof the facts pleaded in the complapuassiblyfall within matters covered under
the insuring clause.. .The duty to defend arises whenever the pleadinginagthe insured disclose even
a possibility of liability under the policy(titations omitted) (internal quotation marks omeit); Fed. Ins.
Co. v. St. Paul Fire &Marine Ins. Co638 So. 2d 1132, 1135 (La. AppCir.1994) (“The absence of detailed
times, dates, and placés the petition does not defeat our conclusion ttieg allegations state, at least
rudimentarily, a claim which may be covered by theurance contract.”).

15R. Doc. 2271 at 12-13.

146 R. Doc. 2279 at 44.

147R. Doc. 2275 at 2.
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harmful product’s caused their injurie$!8 The plaintiffs’ third amended petition for
damages alleges that the defendants “have condustadiblasting and painting
operatons and have allowed dangerous byproduct to drifb the neighborhood” and
“[t]he byproduct caused both personalinjuries gmdperty damages to all Plaintiff&9
The plaintiffs allege their exposure to hazardoubstancesin addition to silica dust
caused their personal injuries and property damd@pge.petition for damages does not
unambiguously limit the cause of their injuries“t@ntaminative, pathogenic, toxic or
other hazardous properties of Silicomg"which the exclusion applie&®

TheSt. Rerre petition for damages alsboes nounambiguously limit the cause of
the plaintiffs’injuries tothe hazardous properties of silicon, silica, or sileaTheSt.
Pierreplaintiffs allege that Allied’s operations “resudtén the release into the atmwhere
and environment in the neighborhoods surrounding w®hipyard of hazardous
substances, including, but not limited to, pairdand and silicd15! which caused the
plaintiffs’personal injuries and property damage

Considering théddam spetitions for damages, ti&. Pierrepetition for damages,
andthe language of the exclusidaund in the policiesthe Court does not find that the
silicon, silica, and silicate exclusion unambigsbubarscoverage othedamages alleged

in theStateCourt Lawsuits.

us|d. at 3.

191d. at 13.

BOR. Doc. 2279 at 44.
151R. Doc. 2276 at 1.
1521d. at 2.
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F. Hanover Arques thePollution Buyback Endorsement Unambiguously Exckide
Coverage

Hanoverfurther argues separately and alternatively that ¢flght corners othe
petitions and thé ollution Buyback Endorseentfound in its policiesunanbiguously
precludecoverage!> The Pollution Buyback Endorsement excludes coveragedny
claim arising out of the discharge, dispersal, aske or escape of smoke, vapors, soot,
fumes, alkalis, toxic chemicals, liquids or gaswaste materials, oil or other petroleum
substance or derivative (including all oil refuse@l mixed wastes) or other irritants,
contaminants or pollutants into or upon land, thre@sphere, or any watercourse or body
of water.”4 The insured may still be entitled to coverapewever, ifit establishedive
conditions!5 The endorsementsi a totalpollution exclusionon damages caused by
pollutants with time-element exception®s Hanover musestablishthat the exclusion
unambiguously precludes coverabefore the Courtmay consider whether the time
element conditions have been niet

TheLouisiana Supreme Coulntasruledthata literalapplication of a total pollution
exclusion “would lead to. .absurd results” and explained that]rilight of the origin of

pollution exclusions, as well as the ambiguous matand absurd consequences which

153R. Doc. 2271 at 13-17.

B4R, Doc. 2279 at 34; R. Doc. 2210 at 33.

155R. Doc. 2279 at 34; R. Doc. 2210 at 33.

156 SeeR. Doc. 2279 at 34 (“This exclusion shall not apply, howewvergvided that the Assured establishes
that all of the following conditions have been met.”); R. Doc. 22710 at 33 (same}ee alsdn re Matter

of Complaint of Settoon Towing, L.L,@20 F.3d 268, 278 (5th Cir. 201@hterpreting a pollution buyback
provision as establishing conditions precedent dar exclusion to not apply, noting the insured must
“establish’that the ‘conditions’ have been metdnder for the absolute pollution exclusion notagoply);
Certain Underwriters at Lloyd's London v. C.A. TemConst. Ca.941 F. Supp. 623, 629 (S.D. Tex. 1996),
affd, 112 F.3d 184 (5th Cir. 1997applying Texas law) (“The Court observes that [godlution buyback]
clause is not itséhn exclusion. . .but rather serves merely to reinstate coveragelihatbeen found to be
excluded.”).

157See Martcp588 F.3d at 880, 8884 (“[The insurerpears the burden of proving the applicability of an
exclusimary clause within the Policlf [the insurerkannot unambiguously show an exclusion applies, the
Policy must be construed in favor of coverddeitations omitted)).
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attend a strict reading of these provisiorestdtalpollution exclusionis “neither designed
nor intended to be read strictly to exclude coveréay all interactions with irritants or
contaminants of any kind'3® As a result, the Louisiana Supreme Cohatsinstructed
that cours must “attempt to determine the true meaning aneriptetation of [the]
pollution exclusion.’®In Doerr v. Mobil Oil Caporation, the Louisiana Supreme Court
explainedthat the applicability of such an exclusion in agiyen case must necessarily
turn on three considerations: (@hether the insured is a “polluter” within the m &ag

of the exclusion; (2yvhether the injuy-causing substance is a “pollutant” within the
meaning of the exclusion; and (@hether there was a “discharge, dispersal, seepage,
migration, release or escape” of a pollutant by imgured within the meaning of the
policy.1801fthe insurer fails to show these thrgeestions are answered in the affirmative
the total pollution exclusion is not applicable am@&court need not examine whether the
time-element conditions, or exceptionmntained in the endorsemeate met!®l The
Louisiana Supreme Court expressly stated that tfeefers must be considered “in any

given casg162 which this Court construes to incluakecisionsinvolving a motion for

158 Doerr, 774 So. 2dat 135.

1591d. at 125.

160 |d. The exclusion inDoerr precluded coverage for bodily or personal injurgyvartising injury, or
property damage that “would not have occurred irolghor in part but for the actual, alleged or thiereed
discharge, dispersal, seepage, migration, releagsaape of pollutants at any tim&berr, 774 So. 2d at
122. TheDoerr policy defined “pollutants” as “solid[,] liquid, geous, or thermal irritant or contaminant
including smoke, vapor, soot, fumes, acid, alkadlsemicals and wasteld. The court instead found it was
“appropriate to construe a pollution exclusion clausdight of its general purpose, which is to exclude
coverage for environmental pollution, and undertsirtterpretation, the clause will not be appliedaib
contact with substances that may be classidisghollutants.1d. at 135.

1B1SeeSmith v. Reliance Ins. Co. of 1llingi8%:888 (La. App. 5 Cir. 1/15/02), 807 So. 2d 1010, aqZI]n
light of the recent pronouncement by the SupremarCi Doerr and after consideration of the abeve
mentioned factors, we conclude that the insurethis case failed to meet its burden of proving the
applicability of Exclusion 10 of the policy, thettd pollution exclusion. Additionally, although ttparties
extensively dispute the applicability of the limdtbuybadk endorsement to this exclusion, we find it
unnecessary to reach this issue based on our hpldiat Exclusion 10 does not unambiguously exclude
coverage based on the facts alleged in this case.”)

182Doerr, 774 So. 2d at 135.
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summary judgment on the duty to defend, as wellnastions involving the duty
toindemnify.

Although the Doerr factorsshouldbe consideredn the dutyto-defend context
the Court imeverthelesBmited to the eight corners of the petitions ahd policiesvhen
deciding whether to apply a total pollution exclusias writtenThis is borne out by an
examination of Louisiana state court cases fadmgissueln Lodwick, L.L.C. v. Chevron
U.S.A., Inci63for example, a Louisiana appellate court found tltansidering the four
corners of the underlying petitions and the fournmrsof the timeelement pollution
exclusion, the insurer had no duty to defend beeatlge exclusion unambiguously
precluded coverag®# The court inLodwick addressedDoerr as “the seminal case
addressing pollution exclusiohand applied th®oerr factors usingnlythe four corners
of the plaintiffs’ petition for damage$> For example, the court found that the insureds
were “polluters’ under thé&oerr test” because “[tlhroughout the plaintiffs’ petitidor
damages, all defendants.are alleged to be oil field operators and producé&&The
court also found that the substances that causegldintiffs’ injuries were “pollutants”
within the meaning of the total pollution exclusibecausehe plaintiffs “allegéd] that
their property was comaminated by..[substances that] qualify as chemicals,
contaminantsirritants, or waste under the various exclusio#3.The court concluded

that “[p]laintiffs’ allegations make it clear that alhteeDoerr factors are meti® The

163 | odwick, L.L.C. v. Chevron U.S.A., Ind8,312 (La. App. 2 Cir. 10/2/13), 126 So. 3d 544it denied
20132898 (La. 2/28/14), 134 So. 3d 117he plaintiffs inLodwickalleged that the activities of nearby oil
and gas operators “caused pollution damages onljarcant to their poperty.”ld. at 547.

164R. Doc. 2271 at 16.

165 odwick 126 So. 3d at 56Hanover incorrectly argues that the courtLindwick “not[ed] thatDoerr
did not apply.” R. Doc. 221 at 16.

1661d. at 561.
167|(.

168 |d.
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court thus found thathe pollution exclusion in the policies at issdied unambiguously
excludecoverage and granted summary judgment declaringttteainsurers had no duty
to defendi69

In Smith v. Reliance Insurance Company of lllindkse plaintiffs alleged that the
releasenf noxious odors carried by the wind to the plafiisthomes and properties caused
their damaged$’? Before theSmithcourt was a motion for partial summary judgment on
the insurer’s duty to defend! When ruling on the motion, the couutsed the eight
corners rule andcexamined a pollution exclusion with a buyback ersonent similar to
the exclusion and endorsement currently before @osrt as well as the allegations
contained in the plaintiffs petitio&’2 The court applied th®oerr factorsbased on the
facts alleged in the petitioand concluded that the insurer “failed to meethitsden of
proving the applicability” of the pollution exclumi.l’”3 The court explained that,
“although the parties extensively dispute[d] thepkgability of the limited buyback
endorsement to th[e] exclusion,” it was unnecesdaryeach the issue of whether the
buyback endorsement applied because the court fouhedexclusion itself did not
unambiguously exclude coverage given theerr analysis!’4 The court affrmed the
judgment of the trial court, which found that tmsurer had a duty to deferi¢h.

To apply theDoerr factorsin this casethe Court mustirst determinevhether the

insured is a “polluter” within the meaning of theciusion, usingthe eight corners of the

l69|d_

170 Smith 807So. 2d at 1013.

1711d.

1721d. at 1019-20. See also idat 1015 (explaining that the insurer’s duty to defeis determined by the
allegations of the plaintiff's petition with thesarer being obligated to furnish a defense unlasgtetition
unambiguously excludes coverage”).

173]d. at 1020.

174 |d.

1751d. at 1013.
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petitions and the policiesThe Doerr court described this issue as a fhesed
determination for which courts should consider “th&ture of the insuredbusiness,
whether that type of business presents a risk dupion, wheter the insured has a
separate policy covering the disputed clawhgther the insured shoutdave known from
a read of the exclusion that a separate policy wogepollution damages would be
necessary for the insuredbusiness, who the insurer typicalisures, any other claims
made under the policy, and any other factor thertaf fact deems relevant to this
conclusion’1’¢ Hanover is unable to establish from the eight cosniéat Superior is a
“polluter” within the meaning of the exclusioRor exampe, Hanover is unable to point
to anyinformationwithin the eight cornersegarding the nature of Superior’s business,
whether that type of business presents a risk dfigon, andwhether Superior has a
separateollution policy. Accordingly, the Courts unable to concludghat Superior is a
“polluter” within the meaning of the exclusion

Second, the Court must determimdnether the injurycausing substance is a
“pollutant” within the meaning of the exclusiomhe Court should consider “the nature of
the injurycausing substance, its typical usage, the quantitlge discharge, whether the
substance was being used for its intended purpdsnwhe injury took place, whether
the substance is one that would be viewed as autmolt as the term is gendya
understood, and any other factor the trier of @eems relevant to that conclusio¥i””
Hanoveris unable to establistiom the eight cornerthatthe substances the Sta@eurt
Lawsuit plaintiffs allege caused their personalum¢s and property damge are

“pollutants” within the meaning of the exclusisnich that the exclusion unambiguously

176 Doerr, 774 So. 2d at 135.
177|d_
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precludes coveragen the Adamsand St. Pierrepetitions for damages, the plaintiffs
broadly describe theubstances causirtgeir injuries. TheAdam splaintiffs, for example,
allege that “silica dusand other harmful product&® and “dangerous byproduct™
caused their injuries. Thé&t. Pierre plaintiffs allege that *hazardous substances,
including, but not limited to, paint, sand andaall caused their injurge!80 TheCourt is
unable to determine the nature of the inpeausing substances, théypical usags, the
quantity ofanydischargs, whether the substances wér@ng used fotheir intended
purpose when the injury tookgde, or whether the substan@®ones that would be
viewed aspollutants as the term is generally understoddhe Court reiterates thdany
ambiguity should be interpreted in favor of theunad."81Hanover has failed testablish
that the injurycausing substance is a “pollutant’tivin the meaning of the exclusion
Finally, the Court mustconsider whether there was a “discharge, dispersal,
seepage, migration, release or escape” of a polluig the insured within the meaning of
the policy a factbased determinatiof#2 The Court $hould consider whether the
pollutant was intentionally or negligently dischady the amount of the injufgausing
substance discharged, whether the actions of tleged polluter were active or passive,
and any other factor the trier of fact deems rehvas3The Court is unable to determine
from the eight corners whether a pollutant was mti@nally or negligently discharged,
the amount of the injurgausing substance discharged, or whether the actodrihe

alleged polluter were active or passittanover has failed testablishthat there was a

178 R. Doc. 2275 at 3 (emphasis added).
m9|d. at 13.

180R, Doc. 2276 at 1.

181Doerr, 774 So. 2d at 125.

1821d. at 135.

1831d. at 136.
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discharge, dispersal, seepage, migration, releagsaape of a pollutant by the insured
within the meaning of the policy

Because Hanover has failed to establish that Sopdsi a polluter, that the
substancer substances to which the plaintiffs were exposetdepollutant, or that there
was a discharge within the meaning of the polickkanover has failed testablishthat
the pollution exclusion unambiguously precludesarage. Therefore, the Court neraolt
reach the issue of whether Superior met thee-elementconditions necessary to
establish the exception to the pollution exclusi#&hHanover’s motion for summary
judgment on its duty to defend is denied.

The Court notes thaddanover argueBoerr does not apply to this case because the
exclusion in Hanover’s policies is not a total pibn exclusion as was the provision
examined by the court iDoerr.185Hanover citeBridger Lake, LLCv. Seneca Insurance
Company, Incin support of its positionhut this case is distinguishable from the matter
before the Court8é In Bridger Lake the Western District of Louisiana found that the
pollution exclusion for damage “arising out of thetual, alleged or threatened discharge,
dispersal, seepage, migratiage|ease or escape of pollutants” applied to aecesswhich

a crude oil pipeline ruptured, causing the releafseore than 3,000 barrels of crude oil

184See SMith807 So. 2d at 1020 (“[I]n light of the recent pmuncement by the Supreme CourtDoerr
and after consideration of the abemeentioned factors, we conclude that the insurethis case failed to
meet its burden of proving the applicability of Hxsion 10 of the policy, the total pollution exclusion.
Additionally, although the parties extensively digp the applicability of the limited bulyack endorsement
to this exclusion, we find it unnecessary to retuls issue based on our holding that Exclusl® does not
unambiguously exclude coverage based on the fdletgeal in this case.”).

185R. Doc. 2271 at 16-18.

186 Bridger Lake, LLCv. Seneca Ins. ChN0.11-0342, 2013 WL 2458758 (W.D. La. June 6, 2013)
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into the environmeni8” The court, however, applied Wyoming law and thuss wnat
bound by, and did natonsider, the Louisiana Supreme Court’s decisioDaerr.188
CONCLUSION
For the foregoing reasons
IT IS ORDERED that Hanover's motion for partial summary judgment
DENIED.

New Orleans, Louisiana, this30th day of March, 20 16.

SUSIE_M_O%JBANI S
UNITED STATES DISTRICT JUDGE

187]d. at *5.
188 See idHanover also citekodwick but as explainedupra Lodwickindeed applied th®oerr factors
when considering a motion for summary judgment lo@a duty to defend.
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