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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

HANOVER INSURANCE COMPANY, CIVIL ACTION
Plaintiff
No. 11-2375 c/w
VERSUS 14-1930, 141933
SUPERIOR LABOR SERVICES, SECTION “E”
INC., ET AL.,
Defendants

Applies to: 11-2375,14-1933

ORDER AND REASONS

Before the Court are four motions for summary jucgrhfiled by State National
Insurance Company regarding its duty to defend &wpeind Masse as insureadand
Allied as an additionlansured under Superior’s and Masse’s polidies.

BACKGROUND

A. StateCourt Lawsuits

This is a consolidated action. The case origin&i@ms two personalnjury actions
(“StateCourt Lawsuits”) filed in state court against AieShipyard, Inc. (“Allied”)
Adams, et al. v. Allied Shipyard, Inc., etahdSt. Pierre, et al. v. Allied Shipyard, 14c
The plaintiffs in the Stat€ourt Lawsuits allege Allied negligently performed
sandblasting activities, causing dangerous siligatcand other hazardous substances to

permeate the plaintiffs’neighborhodd’he plaintiffs seek damages for physical paida

1R. Docs. 242, 243, 244, 245. Unless otherwise iatdd, “R. Doc.” refers to record documents in the
consolidated matter, No.-P375

2 The petitions for damages from each St&mrt Lawsuit are attached to State National's mmsi for
summary judgmentSeeR. Docs. 2427, 2447 (AdamsPetition for Damages); R. Docs. 2482 2448
(AdamsFirst Amended Petition for Damages); R. Docs224 2449 (AdamsSecond Amended Petition
for Damages); R. Docs. 2410, 24410 (AdamsThird Amended Petition for Damages); R. Docs. 242
244-11 (AdamsFourth Amended Petition for Damages); R. Docs.-Z42457 (St. PierrePetition for
Damages).

3SeeR. Docs. 2427, 2447, 2437, 2457.
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suffering, medical expenses, property damage, am@érodamages as a result of their
exposure to the hazardous substarfcBise two cases were consolidated in state court on
September 9, 2013.

In both StateCourt Lawsuits, Allied filed thireparty demands against its
contractors that performed the sandblasting jabduding Superior Labor Services, Inc.
(“Superior”)® and Masse Contracting, Inc. (“Massé&”Bpecifically, Allied alleges that
Superior and Masse contracted with Allied to pemfozertain job responsibilities and to
indemnify Allied under master work contractgllied seeks indemnity from Superior and
from Masse with respect to the claims in the St@oeirt Lawsuits’ Allied has also alleged
the right to additionainsuredstatus and covage on all insurance policies issued to
Superior and to Masse for any lidibj in the StateCourt Lawsuitslo

The plaintiffs inAdamsamended their petition to name Superior, Massegoth
subcontractors, and Gray Insurance Compasgirect defendant&t

The contractors against which Allied brought thpdrty demands “in turn sought
coverage, defense and/or indemnity from their vasiowsurers for the periods of time
when these jobs were allegedly performed, whichnppted the insurers to file lawsuits

in federal courts 22

4SeeR. Docs. 2427, 2447, 2437, 2457.

5SeeR. Doc. 2615.

6 SeeR. Docs. 24412, 2458.

7SeeR. Docs. 24212, 24213, 2438, 2439.

8 SeeR. Docs. 24212, 24213, 2438, 2439, 24412, 2458.

9 SeeR. Docs. 24212, 24213, 2438, 2439, 24412, 2458.

10 SeeR. Docs. 24212, 24213, 2438, 2439, 24412, 2458. See alsdR. Doc. 135 at 1 5663.
11SeeR. Doc. 24210, 24410.

2R, Doc. 1741 at 2.



B. Declaratory Actions irFederalCourt

Three federal actions related to the St&turt lawsuitsarepending in this Court.
The Court consolidated the three cases on Noverabe20 1413

1. No. 112375

On September 21, 2011, Hanovémsurance Company (“Hanover”) filed a
complaint in this Court4 Hanover filed an amended complaint on Septembe2@71215
Hanover alleges it has been participating in thiedse of Superior against Allied’s third
party demands in the Sta@ourt Lawsuitsl® Hanover maintains the other insurers it
names in its federal suit “are not participatingSaperior’'s defense” in the StaGourt
Lawsuitsl” Hanover seeks judgment against Superior declarireg tt has no duty to
defend or indemnify Superior in thea&& Court Lawsuitst8 If Hanover has a duty to
defend or indemnify Superior, Hanover seeks dettaryajudgment that State National
Insurance Company (“State National”), Arch Insurar@mpany (“Arch”), and “other
unidentified insurance companies collectivaamed as ABC Insurance Company” are
liable “for their share of defense and indemnitybw paid on behalf of Superior”in the
StateCourt Lawsuits®® Hanover also seeks reimbursement, contribution,/and
damages from State National, Arch, and other entdfied insurance companies for
defense costs already incurred by Hanover on betfaBuperior in the Stat€ourt

Lawsuits that, Hanover argues, should have beed Ipaithose insurance compangs.

13SeeR. Doc. 108.

4 Hanover Ins. Co. v. Superior Labor Servsc., et al, No. 112375.
15 R. Doc. 69.

®1d. at 1123-24.

171d. at 1 26.

1B1d.at 22-23.

91d. at 2.

201d. at 13.



On January 14, 2015, Hanover filed a second supeideh and amending
complaint naming Allied as a defendaditdanover alleges that “Allied has tendered the
[StateCourt Lawsuits] to Hanover for defense and indeminitis capacity as an alleged
additional insured” under Superior’s policies, aHdnover has offered to participate in
Allied’s defense in the Stat€ourt Lawsuits subject to a full reservation ofhig.22
Hanover alleges that Allied is not an additionas@sd under Hanover’s policies, and
Hanover seeks judgment against Allied declaringtthhahas no duty to defend or
indemnify Allied in the Stat€ourt Lawsuits?3 In the alternative, if the Court finds
Hanover has a duty to defend or indemnify Alliedaitdver seeks judgment declaring that
Arch, State Nationalandother unidentified insurance cqmanies are obligated to pay
their portions of defense costs and/or indemnitguimed by Hanover on behalf of
Superior and Allied in the Stat€@ourt Lawsuits?4

On March 8, 2012, State National filed a crosscldan declaratory judgment
against Superio?® State National filed its first amended crossclaior fleclaratory
judgment on September 27, 202State National filed a second amended crossclarm fo
declaratory judgment on January 14, 201&ming Allied as a defendai-crossclaim?2’
State National seks judgment declaring that there is no coverdfpgded to Superior
under the State National policies issued to Supeaid that State National has no duty

to defend or indemnify Superior in the Stafeurt Lawsuits?8 State National also seeks

21R. Doc. 125.
221d. at 779.
231d. at 9.
241,

25R. Doc. 29.
26 R. Doc. 67.
27R. Doc. 135.
28|d. at 719.



a declaration that the State National policies raffono coverage to Allied as a purported
additional insured and that State National doesovwe¢ a duty to defend or indemnify
Allied in the StateCourt Lawsuits?9

2. No. 141930

On August 22, 2014, Arch Insurance Company browghtctionfor declaratory
judgment against Superior and Allied. Arch seekdeclaration of its rights and
responsibilities under “certain insurance policissued by Arch to Superior,” with
respect to Superior’s request for defense ardkmnity in the Stat€ourt Lawsuits30
Arch also seeks a declaration of its rights andooesibilities with respect to Allied’s
request for additional assured status under theeBap policies and defense and
indemnity of Allied in the Stat€ourt Lawsuis.3! Arch seeks a declaration against
Superior and Allied that Arch has no defense oreimahity obligation to Superior in the
StateCourt Lawsuits32 Arch also seeks recovery of the portion of defeocssts already
incurred by it on behalf of Superig?.

3. No0.14-1933

On August 22, 2014, Arch also filed an action facthratory judgment against
Masse and Allied. Arch seeks a declaration ofights and responsibilities under “certain
insurance policies issued by Arch to Masse,” wigspect to Masse’s request for defense

and indemnity in the Stat€ourt Lawsuits34 Arch also seeks a declaration of its rights

291d.

30 No. 141930, R. Doc. 1 at §.

31]d. at 14. Arch alleges that Allied is not entitled to atldnal assured coverage “to the extent there is no
evidence that any loss occurred” while Superior wasforming work for Allied and during the Arch poy
periods.ld. at 1120-21.

321d. at 1921, 47.

331d. at 147.

34No. 141933, R. Doc. 1 at §.



and responsibilities with respect to Allied’s regtéor additional assured status under
the Masse policies and defense and indemnity aédlin the SateCourt Lawsuits’s
Arch seeks a declaration against Masse and Alled Arch has no defense or indemnity
obligation to Masse in the Stateourt Lawsuits36

On January 14, 2015, Hanover filed a complaintntervention in Case No. 14
1933 againsDefendants Masse and Allied.Hanover seeks judgment declaring that
Hanover has no obligation to defend or indemnify dd@ or Allied in the State
Court Lawsuits38

State National Insurance Company (“State National§o filed a petition for
interventionfor declaratory judgment on January 14, 2645tate National issued two
marine general liability policies to Masse that pded coverage from November 15,
2006, to November 15, 200@nd from November 15, 2007 November 15, 20080
Allied seeks additnal insured status under the policies issued ateSNational to
Masse4lState National seeks a judgment declaring thene isoverage afforded to Masse
under the State National policies and that Stateéidwal has no duty to defend or
indemnify Massen the StateCourt Lawsuits2 State National also seeks a declaration

that “there is no coverage afforded to Allied undbe [State National] policies as a

351d. at 4. Arch alleges that Allieds not entitled to additional assured coveragettie extent there is no
evidence that any loss occurred” while Masse wasopming work for Allied and during the Arch policy
periods.d. at 1120-21.

361d. at 146.

37R. Doc. 128.

38 1d.

39R. Doc. 132.

40|d. at 114.

41]d.at 7 3.

421d. at 119.



purported additional insured” and that State Naaiothoes not owe a duty to defend or
indemnify Allied in the State€Court Lawsuitst3

C. State Nationd Motionsfor Summary Judgment

State National filed four motions for summary judgmi on December 1, 2015,
regading its duty to defend Masse a®diperioras insuredsand Allied as an additional
insured under the policies issued to Masse and Somp#

The first motion pertains to State National's dtaydefend Masse and Allied in the
Adamdawsuit 45> State National argueshas no duty to defend Masse or AllisdAdams
under the policied® State National argues in the alternative thfahe Court finds State
National has a duty to deferMlasse or Allied the duty is subject to the rule of proration
requiring allocation of defense costs based oniniBarer’s time on the risk onHy.

The seond motion pertains to State National's duty téethel Masse and Allied in
the St. Pierrelawsuit#8 State National argues it has no duty to defend MassAllied in
St. Pierreunder the policieg? State Nationahrgues in the alternative that, if the Cobu
finds State National has a duty to defavldsse or Alliedthe duty is subject to the rule of
proration requiring allocation of defense costs dzthon the insurer’s time on the
risk only 0

The third motion pertains to State National’'s dtaylefend Suerior and Allied in

the Adamslawsuit>! State National argues it has no duty to defend Soper Allied in

431d.

44R. Docs. 242, 243, 244, 245.

45R. Doc. 242.

46R. Doc. 2421 at 23

471d. TheCourt defers ruling on whether the rule of proratapplies.
48 R. Doc. 243.

491d. at 24.

50 Id.

51R. Doc. 243.



Adamsunder the policie§2State National argues in the alternative thfahe Court finds
State National has a duty to defend Superior oedllthe duty is subject to the rule of
proration requiring allocation of defense costs dzth®n the insurer’s time on the
risk only 33

The fourth motion pertains to State National's dtdydefendSuperiorand Allied
in theSt. Pierrelawsuit 54 State Nationaargues that it has no duty to defe@dperioror
Allied in St. Pierreunder the policies®>State National argues in the alternative thfahe
Court finds State National has a duty to def&uperioror Allied, the duty is subject to
the rule of proratin requiring allocation of defense costs basedhminsurer’s time on
the risk only>6

On December 8, 2013Jlasseand Superior filed their respective oppositiofs
Allied filed an opposition to the motions on Deceenld4, 2015, adopting the oppositions
filed by Masse and Superidf.Stae National filed a reply in support of its motiofo
summary judgment on December 15, 209Bfter deposing Anthony Boudreaux, Allied’s
vice president of operations and Superior's formséee president, Masse filed a
memorandum to supplement itgpposition on February 29, 20.86 State National filed
a responsen March 1, 2016, arguing that the deposition ofllomy Boudreaux has no

bearing on the four pending motions for summaryguents1

521d. at 23.

531d.

54R. Doc. 245.

551d. at 23.

561d.

57R. Doc. 258 (Masse’s Opposition); R. Doc. 261 (Sugres Opposition).
58 R. Doc. 280.

59R. Doc. 295.

60 R. Doc. 312.

61R. Doc. 319.



STATE NATIONAL 'S INTERVENTION
The Court must determine wheth®tate National'sntervention in No. 141933 b
permissibleunder Rule 24Rule 24a) provides for intervention as of right, while Rule
24(b) providesfor permissive interventionState Nationalfiled a supplemental
memoramum on March 2, 2016, arguing interventiors proper under both Rule 24(a)
and Rule 24(b¥2 Masse arguetheintervention is impropef3

A. Interventionof Right

Rule 24(a) provides that the court must permit areyto intervene who (1) is given
an unconditional right to intervene by a federatste or (2) claims an interest relating
to the property or transaction that is the subpfcthe action, and is so sited that
disposing of the action may as a practical reatinpair or impede the movantgdbility to
protect its interest, unless existing parties addqly represent that intere®t.

State Nationalpoints to no federal statutgving it an unconditional ight to
intervene. “Absent a statute giving a right to intervene, R@2lé(a) imposes four
requirements for intervention as of right: (1) timess, (2) an interest relating to the
subject matter of the main action, (3) at leastgmoial impairment of thiainterest if the
action is resolved without the intervenor, and [d@dk of adequate representation by

existing parties.?s

62R. Doc. 335.

63R. Doc. 337. State National filed &x partemotion for leave to file a complaint in intervention on Jamy
12, 2015. R. Doc. 118. Masse and Arch had no ogposto the intervention. R. Doc. 118 at 3. The €ou
granted the motion for leave to intervene on Jaguld, 2015, R. Doc. 131, and State Nationkeldf its
complaint in intervention against Masse and AlliedNo. 141933 on January 14, 2015. R. Doc. 132.

64 FED. R.CIv. P.24(a).

65Vallejo v. Garda CL Sw., IncNo.12-0555, 2013 WL 391163, at *5 (S.D. Tex. Jan. 30,320%ee alsdn
re Lease Oil Antitrust Litig.570 F.3d 244, 247 (5th Cir. 2009).

9



To show it has an interest relating to the subjeettter of the main actiorgtate
Nationalmustdemonstrate it ha'a direct, sub&gantial, legally protectable interest in the
action, meaning that the interest be one which sudstantivelaw recognizes as
belonging to or being owned by the applicarit.State Nationahrgues thait has shown
it has an interest relating to the sudijenatter of the main actiohecause it “asserts
coverage defenses against Masse arising out acfahreeAdam sandSt. Pierreunderlying
lawsuits for which Arch seeks to deny coverageState National argues, “[s]hould
coverage be found under the [State National] pesicithen [State National] has an
interest in making sure coverage also exists untder Arch policies to support its
arguments on allocation or to subsequemptlysuecontributionand subrogation claims
against Arch and/or potential reimbursement clamgainst Arch and Massé® State
Nationalfails to show, however, that ithas a stake in the matter that goes beyond a
generalized preference that the case come outtaineray’ 6 State National'purported
interest is insufficient to establish an “interes¢lating to the subject matter of the main
action under Rule 24(&y.

State Nationahklso fails to show that its interest would be least potenti&f
impaired if the action isresolved withouft. “Impairment exists wherhe decision of a
legal questiowould, as a practical matter, foreclose the rigifthe proposed intervem
in a subsequent proceedin@.State Nationahas failed to establish that its interest would

be potentially impaired if the main action is resmdwvithout it as State Nationdlas not

66 |n re Lease Oil570 F.3d at 250 (quotin@ajun Elect. Power Coop. v. Gulf States Utils.,.|Ir82t0 F.2d
117, 119 (5th Cir. 1991)).

67R. Doc. 335 at 7.

68|d. at 8.

69 Texas v. Unitedbtates 805 F.3d 653, 657 (5th Cir. 2015)

70 Seeid. at 65760.

tVallejo, 2013 WL 39163, at *5.

10



demonstrated thatlie disposition ofthe main] suit will . .. bar [State Nationdlfrom
assertindits] rights in a separate actior?”

BecauseState Nationalfails to demonstrate at least two of the four prongs
necesary to establish interventiaof right, the Court find$State Nationais not entitled
to interventionof rightunder Rule 24(a)

B. Permissive Intervention

Rule 24(b) provides that courts may permit anybméntervene who has a claim
or defense that shares with the main action a commueestion of law or factd “Even if
not warranted as a matter of right, the Court hesald discretion to allow permissive
intervention where, as here, the parties seekingtervene assert claims with a common
guestion of fact or law inannection with the main actioir4Ifthe intervenor has a claim
or defense that shares with the main action a comestion of law or factistrict
courts have “broad discretion” irmallowing intervention’ “A court possesses the
discretion to determine whether to permit permigsivtervention and mustonsider
whether the intervention will unduly delay or prdjoethe adjudication of the rights of
the original parties’¢ The rule on permissive intervention shHould be

liberally construed.”

721d. (“If the disposition of a suit will not bar a propasetervenor from asserting his or her rights in a
separate action, thienpairmentprong of Rule24(a) typically is not met).

BFED.R.CIv.P.24(b)(1).

74 Liberty Mut. Fire Ins. Co. v. Lumber Liquidatorsid, No. 1534, 2016 WL 554830, at *6 (E.D. Va. Feb.
9, 2016).

5 Sec. & Exch. Comm! v. Mutuals.com, IncNo. 032912, 2004 WL 1629929, at *®N.D. Tex. July 20,
2004) citing League of United Latin Am. Citizens, Council No344/. Clements384 F.2d 185, 189 (5th
Cir. 1989));Vallejo, 2013 WL 39163, at *10.

6 Waste Mgmt. of Louisiana, L.L.C. v. River Birch¢lmNo. 1312405, 2013 WL5175620, at *3 (E.D. La.
Sept. 12, 2013)quoting FED. R. Civ. P. 24(b)(3)). See alsoTajonera v. Black Elk Energy Offshore
Operations, L.L.GC.No. 130366,2015WL 893447, at *8 (E.D. La. Mar. 2, 2016M. Smith Corp. v. Ciolino
Pharmacy Wholesale Distrutors, LLG No. 10-1483, 2013 WL 1344557, at *1 (E.D. La. Apr. 3, 20.13
7Moore v. Tangipahoa Parish Sch. B&98 F. Supp. 288, 292 (E.D. La. 1969).

11



In PennsylvaniaNational Mutual Casualty Insurance Co. v. Perlbetige district
court for the District of Maryland allowed an in®urto intervene permissively under Rule
24(b)(1)(B)in a situation similar to that currently beforesiGourt’8 In Perlberg Penn
National issued @ommercialgeneral liability policy to the Perlbergdefendants in an
underlying personal injury lawsuf®.Penn National filed a federal declaratory judgment
action against the Perlbergs, seeking a declaratat it owed no duty to defend or
indemnify the Perlbergs in the underlying lawst#itNew Hampshire, another insurer
that provided a separate commercial general ligbgolicy to the Perlbergd)ad bea
defending the Perlbergs in the underlying law$dilew Hampshire filed a motion to
intervene in Penn National's declaratory judgmerctian to protect its potential
contribution rights’2 The court granted the motion to intervene, conalgdihat
permissve intervention under Rule 24(b) was approprigd&he court explained that the
lawsuit could determine both Penn Nationals deztary judgment action and New
Hampshire’s conttdution claim in one proceeding while allowing adipies to be hearét
The court also explained that the intervention wouldoidva competing suit in
State cour®>

Several issues of law and fact in State Nationdéglaratory judgment action
against Masse and Allied are common to those inhArdeclaratory judgment action

agairst those same entities. Both Arch aBtéte National seek declaratory judgment that

8 Pennsylvania Nat. Mut. Cas. Ins. Co. v. Perlbe2§8 F.R.D. 218, 226 (D. Md. 2010).
1d. at 220.

80|d.

81|d.

82|d.

83|d. at 226.

841d.

85]d.

12



they have no duty to defend or indemnify Masse hed in the StateCourt Lawsuits?6
The allegations of the underlying Sta@eurt Lawsuits are the same with respecbooh
declaratory judgment action8lthough the relevant provisions of the policies issued to
Masse by Arch and b$tate Nationaare not identical, thenaterial factual disputes will
most certainly overlap and tHegal issues surrounug the applicatiorof thesilica and
pollution exclusionsin the policieswill be substantially similarAs in Perlberg this
lawsuit canbe used taletermine Arch’s declaratory judgment action anat&tNational's
declaratoryudgmentaction in one proceeding while allowiad) parties to be heardhe
Court finds theapplication of theapproach taken by the courterlbergto this case to
be commonrsense and well within the Court’s discretion unRelle 24(b).

Courts should also consider whether permissiverireietionwill achieve judicial
economy8” The Court finds that judicial economwill be served ¥ allowing State
National to intervenein this action and that allowing State Nationalsclaim in
intervention to proceewill not unduly delay or prejudice any parti&sAlthough the
Arch declaratory judgment action has been pendioigsome time, there has been
virtually no activity in the casether than motions for summary judgment on the doty
defend as the parties have been focusing on the undeylgtateCourt Lavsuits.

Further, the issue of whether State National hdsty to defend Masse and Superior as

86 R. Doc. 132No. 141933, R. Doc. 1.

87United States v. Texas Educ. Agency (Lubbock In8ep. Dist.) 138 F.R.D. 503508(N.D. Tex.),affd
sub nom. United States v. Texas Educ. AgeR&g F.2d 399 (5th Cirl991) ({J]udicial economy is a
relevant consideration in deciding a motion for mpéssive intervention.” (quotingenegas v. Skagg867
F.2d 527,52931 (9th Cir. 1989))).

88 Deus v. Allstate Ins. Cpl5 F.3d 506, 525 (5th Cir. 1994)The intervention rule is intended to prevent
multiple lawsuits where common questions of laviemit are involved.”)Jn reEnron Corp. Sec., Derivative
& ‘ERISA™ Litig., 229 F.R.D. 126, 129 (S.D. Tex. 2005) (allowingméssive intervention where the Court
found the intevenor did “not seek to create a whole new suittbyritervention, but for pragmatic reasons
[sought] to preserve judicial economy by sharingcovery materials that overlap with its own
investigation. . .."”); Texas Educ. Agency38 F.R.D. at 508.

13



insureds and Allied as an additional insured idyflriefed before this CourtState
National’s claim in intervention ispermissibleunder Rule 24(b), and th€ourt will
exercise its broad discretion ballowing the claim in intervention to proceed, as
“liintervention should generally be allowed where nne would be hurt and greater
justice could be attained®?

C. Independent Basis for Jurisdiction

State National must also establish an independeadisbfor jurisdiction to
intervene in No. 141933."lt is well-established . .that a party must havedependent
jurisdictional groundso intervene permissively under Rule 24{89 State National avers
that this Courhas subjectmatter jurisdiction over its interventiggursuant to 28 U.S.C.
§1332(a)?128 U.S.C. 81332(a) provides that jurisdiction is proper whéigthe parties
are completely diverse, and (&)e amounin controversy exceeds $75,002

The parties are completely diverse when “the citsg®ip of each plaintiff is diverse

from the citizenship of each defenda®t State National, Superior, and Allied are all

89 Ross v. Marshall426 F.3d 745, 753 (5th Cir. 2005) (internal quata marks omitted).

The Court notes that it dismissed Masse’s tipatty demands as improper under Rule 14. R. Dog. 32
Rule 14, which governs impleader, sets forth aed@ht standard than the standard for interventien s
forth in Rule 24. Rule 14 requires that liabilititbe third-partydefendant be dependent’or in some way
derivative’ d the outcome of the main claimBranch Consultants, L.L.C. v. Allstate Ins. C@65 F.R.D.
266, 272 (E.D. La. 2010), while Rule 24 requiredyaimat the party seeking permissive interventicavé
“a claim or defense that shares with the main acdocommon question of law or fackED. R. Civ. P.
24(b)(1)(B).

90 Harris v. Amoco Prod. Co768F.2d 669, 675 (5th Cir. 198%)nternal quotation marks omittedyee
alsoE.E.O.C. v. NdtChildren’s Ctr., Inc, 146 F.3d 1042, 1046 (D.C. Cir. 1998) (“The firsguirement for
permissive interventioran independent basis for jurisdictiestems not fom any explicit language in
Rule 24(b), but rather from the basic principlettlhacourt may not adjudicate claims over whichaits
subject matter jrisdiction.” (citingFeED. R.Civ. P.82)).

91R. Doc. 132 at %.

92See28 U.S.C. § 1332(a).

93 Caterpillar Inc. v. Lewis 519 U.S. 61, 68 (1996). The parties have not utisd complete diversity.
Nonetheless, the Court has a duty to examine pkets of subject matter jurisdictiesua sponteSee Union
Planters Bank Natl Assh v. Sali869 F.3d 457, 460 (5th Cir. 2004).

14



corporations?4 For purposes of diversity jurisdiction, a corpopatiis a citizen of (1jts

state of incorporation, and (B)e state in which its principal place of businass
located?> According to the complaint in interventioBtate Nationais a citizen ofTexas

the state of its incorporatioand the state in which its principal place of bess is
located?¢ Defendantin-intervention Masse is a citizen of Louisiana, thats of its
incorporation and the state in which its principglace of business is locatéd.
Defendantin-intervention Allied is a citizen of Louisiana, tls¢ate of its incorporation
and the state in which its principal place of bwess is located® Becauseneither

defendandin-intervention is a citizen ofexas, the staten which State Natioal is a

citizen, there is complete diversity.

In addition to complete diversity, Section 1332¢apuires that the amount in
controversy exceed $75,000. As the party invokiedefral jurisdiction State National
bears the burden of establishing the amtomncontroversy by a preponderance of the
evidence?® In order to determine whether that burden has bmen, the Court first
inquires whether it is “facially apparent” from theomplaint that the amount in
controversy exceeds $75,000. If not, the Courtmay examine summary judgment
type evidencédl

When an insurer seeks a declaratory judgment oereme issues, the amount in

controversy is equal to the “[insurer’s] potentiability under the policy, plus potential

94 SeeR. Doc. 135.

9528 U.S.C. § 1332(c)(1).

9% R. Doc. 132 at %.

971d. at 5.

98 |d.

99 See Garcia v. Koch Oil Co. of Tex. In851F.3d 636, 639 (5th Cir. 2003).

100 See Hartford Ins. Grp. v. LeCon Inc, 293 F.3d 908, 910 (5th Cir. 2002).
101]d.

15



attorneys’ fees, penalties, statuga@amages, and punitive damagé®.”As set forth in
the complaint in this case and the petitions frdva $tateCourt Lawsuits, the stateourt
plaintiffs allege they have suffered property damagd severe bodily injury and have
contracted diseases, inding silicosis, Chronic Obstructive Pulmonary &ase,
Wegener'sgranulomatosisMasse’s potential liability for these injuriesand thusState
National’s derivative indemnity liability-could easily exceed $75,000. When coupled
with State National'potential defense obligations, the Court concludes theant in
controversy exceeded the jurisdictional amounha&ttime this action was filetf3

Therefore, the Court has an independent basisifigsgiction over State National’s
complaint in interventiopursuant to 28 U.S.C.B32(a).

CONSIDERATION OF DECLARATORY JUDGMENT ACTIONS

State Nationakhas intervened to assert a declaratory judgmenibacigainst
Masse and Allied.The Declaratory Judgment Act, 28 U.S.C. § 2201, v@es in
pertinent part:

In a case of actual controwgy within its jurisdiction. . .any court of the United

States, upon the filing of an appropriate pleadmgy declare the rights and other

legal relations of any interested party seekinghsdeclaration, whether or not

furtherrelief is or could be sought. Any such declaratgirall have the force and

effect of a final judgment or decree and shall béewable as suck4
The Fifth Circuit hasexplainedthat,when considering a declaratory judgment action, a

district court mustengage in a threstep inquiryto determine whether to decide or

dismiss a complaint for declaratory rel#?First, the Court must determine whether the

1021d. (internal quotation marks omitted). Unless theuirey seeks to void the entire insurance contract,
the amount in controversy is not measured by tite Eamount of the policyld. at 911.

103 Jurisdictional facts are judged as of the ¢ithe complaint is filedSt. Paul Reinsurance Co. Ltdl34
F.3d 1250, 1253 (5th Cir. 1998).

10428 U.S.C. 2201.

105 QOrix Credit All., Inc. v. Wolfe212 F.3d 891, 895 (5th Cir. 200(®ee alscAggreko, LLCv. Am. Home
Assur. Co.No.14-1215, 2014 WL 690186, at *3 (E.D. La. Dec. 5, 2014).
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action is justiciablé% Second, the Court must determine whether itth@sauthority to
grant declartory relief107 Third, the Court must determine *how to exercisehbroad
discretion to decide or dismiss a declaratory juégmaction.?8 [f State National’s
claims survive this analysis, the Court will theonsider whetheState Nationahas a
duty todefend the insured under the policies at issue.

A. Justiciability

The justiciability doctrines of standing, mootnegslitical question, and ripeness
derive from Article Ill's “case or controversy” reqementl09in a declaratory judgment
action, justiciability often turns on ripene88This case is no exception.

The ripeness doctrine is drawn “both from Articlelimitations on judicial power
and from prudential reasons for refusing to exerqisisdiction”11 The purpose of this
doctrine is to forestall éntanglpmeni...in abstract disagreements” through
“avoidance of premature adjudicatioH?“The key considerations arthe fitness of the
issues for judicial decision and the hardship to tparties of withholding
court consideration .3

The Fifth Circuit has recognized that “applying thipeness doctrine in the
declaratory judgment context presents a uniquelehgé.”4 This stems primarily from

the fact that declaratory relief often involves @x arte determination of rightsi.e., a

106|d_

1071d.

108 |d

109 Choice Inc. of Tex. v. Greenste91 F.3d 710, 71415 (5th Cir. 2012).

10 See id Orix, 212 F.3d at 89%Rowan Cos., Inc. v. Griffil8B76 F.2d 26, 2428 (5th Cir. 1989).

11Reno v. Catholic Soc. Seryic, 509 U.S. 43, 57 n.18 (1993).

12 Abbott Labs. v. GardneB87 U.S. 136, 148 (196 79brogatedon other ground$y Califano v. Sanders
430 U.S. 99 (1977).

13 New Orleans Public Serv., Inc. v. Counsel of CityfNew Orleans833 F.2d 583, 586 (5th Cid987)
(quotingAbbott Labs.387 U.S. at 149).

14 Orix, 212 F.3d at 896 (internal quotation marks omijted
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determination of rights before an injury has ocedrrthat “exists in some tension with
traditional notions of ripenesd$!® Fortunately, this challenge is not presented today,
because the Court’s analysis is guided Idistinct subset of ripeness jurisprudence on
disputes regarding the duty to defend

Because the duty to defend does not depend onutomme of the underlying law
suit,11% a dutyto-defend claim is ripe when the underlying suit iedill’ Accordingly,
State National'sduty-to-defend claim is ripe, and the Court finds the atti®justiciable.

B. Authority to Grant Declaratory Relief

The Fifth Circuit has explained that “when a stkwsuit is pending, more often
than not, issuing a declaratory judgment Wil tantamount to issuing an injunctien
providing the declaratory plaintiff an end run ana@uthe requirements of the Anti
Injunction Act."18 Therefore, the district court cannot consider thexits of a declaratory
judgment action when (B declaratory defendant has previously filed a eaafsction in
state court against the declaratory plaintiff, {2¢ state case involves the same issues as
those involved in the federal case; and (8 district court is prohibited from enjoining
the state proceedingmder the Antilnjunction Act1®“The presence of all three factors

mandates abstention. The want of any one factogatefmandatory abstentiof?

115|d_

16 Suire v. Lafayette Cityparish Consol. Govt907 So. 2d 37,52 (La. 2005).

17See Columbia Cas. Co. v. Ga. & Fla. RailNet, |rbgl2 F.3d 106, 110 (5th Cir. 2008 Aff actual case or
controversy exists before the resolution of an mesis underhing suit concerning the insurerduty to
defend”) (emphasis in original)Morad v. Aviz No. 122190,2013 WL 1403298at *2 (E.D. La. Apr. 5,
2013) (“Courts have routinely held thaburts may determine an insureduty to defend even before the
underlying suit is decidet); Greenwich Ins. Co. v. Capsco Indus., |nd¢o. 1:14CV297LG-JCG, 2014 WL
5025856, at *2 (S.D. Miss. Oct. 8, 2014).

18 Travders Ins. @. v. Louisiana Farm Bureau Fed’'Inc, 996 F.2d 774, 776 (5th Cir. 1993he Anti
Injunction Act states, “A court of the United Statmay not grant an injunction to stay proceedings i
State court except as expressly authorized by AGomgress, or where necessary in aid of its jurisalig
or to protect or effectuate its judgments.” 28 \C. 2283.

9 Travelers 996 F.2d at 776SherwinWi illiams Co. v. Holmes Cty343 F.3d 383, 387 (5th Cir. 2003).
20 AIX Specialty Ins. Co. v. W. SestAsset Mgmt., IncNo. 124342, 2013 WL 4603775, at {&.D. Tex.
Aug. 29, 2013).
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On March 25, 2016, the Courtruck from the recordMasse’s thirdparty
complaint and amended thhglarty @mplaint in which Masse named several of its
insurers, including State Nation&EMasse subsequentfijed a thirdparty demand in
the StateCourt Lawsuits against State National and otheuiesson March 28, 2016As
aresult, there ia statecourt proceeding that involve®me of thesameparties andssues
currently before this Cour®2 State National’s intervention against Masse, howghas
been pendingince January 20183 Thus, there was no “previously filed” cause of anti
in state court against State Nationatl the time State National filed its intervention
Because all three factors have not been met, hetGs not required to abstain from
this matteri24

C. Discretion to Exercise Jurisdiction

The Court stillmust considein its discretionwhether to exercisgirisdiction over
this matter.”Since its inception, the Declaratory Judgment Aas lbeen understood to
confer on federal courts unique and substantiareison in deciding whether wbeclare

the rights of litigants,’even when subjeanatter jurisdiction is otherwise prop&?in

121 R, Doc. 321 (Order); R. Doc. 130 (ThiRlarty Complaint); R. Doc. 169 (Amended ThiParty
Complaint).

22Superior has not filed an action against State &l in the Stat&Court Lawsuits.

123R. Doc. 132.

124 Sealed v. Sealed33 F.3d 1379 (5th Cir. 1994) (“[W]e hold that tdate at which appellee filed the
declaratory action (July 6) is controlling as tethpplication of the mandatory abstention factBexause
appellant did not file its thirdparty demand in the state court proceeding untib®er 7, we find that there
was no pending state court action addressing theesasue as that raised in the declaratory judgnaent
thus affirm the district court’s decision teject mandatory abstention.'$t. Paul Fire & Marine Ins. Co.
No. 94253, 1994 WL 261935, at *2 (E.D. La. June 3, 19¢%}. Paul filed its complaint for declaratory
relief before the Lupins filed their thirdarty demand against St. Paul in the statert action. Thus, this
is not a case where the declaratory defendant lkeas fiirst in raising the issue in state court agaime
declaratory plaintiff. Because the state courtrolaegarding coverage was not ‘previously filedetGourt
is not tecically required to abstain from this caseQhevron U.S.A., Inc. v. CureingtpNo. 100764,
2011 WL 1085661, at *6 (W.D. La. Feb. 18, 20X8port and recommendation adoptedo. 100764, 2011
WL 1044639 (W.D. La. Mar. 21, 20 1¢)Albstention is notrequired because [the plaintiff] filed the instant
declaratory judgment action before the [defendantshmenced their suit in state court.”).

25Wilton v. Seven Falls Co515 U.S. 277, 286 (1995).
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Wilton v. Seven Falls Cothe Supreme Court held that the discretionarypdtad of
Brillhart v. Excess Ins. Co. of Ameri&8 governsa distict court’s decision to stay a
declaratory judgmenaction during the pendency of parallel statairt proceeding®”
“AlthoughBrillhart did not set out an exclusive list of facsogoverning the district coust’
exercise of this discretion, it did provide somefus guidance in that regard?® There
are three overarching considerationsm the Supreme Coust analysisin Brillhart:
federalism, fairness, and efficien&p.“Despite the circuitdifferent expressions of the
Brillhart factors, each circuit'sformulation addesses the same three aspects of
the analysis?” 130

The Fifth Circuit uses the Trejo factors to guideditrict courts exercise of
discretion to accept or decline jurisdictioners\a declaratory judgment suit:

(1) whether there is a pending state action in whidlofathe
matters in controversy may be fully litigated;

(2)whether the plaintiff filed suit in anticipation aflawsuit
filed by the defendant;

(3)whether the plaintiff engaged in forum shopping in
bringing the suit;

(4)whether possible inequities in allowing the dectarg
plaintiff to gain precedence in time or to change forums
exist;

(5)whether the federal court is a convenient forum tioe
parties and witnesses;

(6)whether retaining the lawsuit would serve the psgsof
judicial economy; and

26 Brillhart v. Excess Ins. Co. of Americal6 U.S. 491 (1942).
27Wilton v. Seven Falls Co515 U.S. 277, 284 (1995).
281d. at 282.

29SherwinWilliams, 343 F.3d at 390.
130 |d
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(7) whether the federal court is being called orcomstrue a
state judicial decree involving the same partiesd an
entered by the court before whom the parallel stati
between the same parties is pendi#ig.
As set forth below, th&rejo factors weigh in favor of exercising jurisdiction.
Accordingly, the Court will exercise jurisdiction over this matte
1 Nature of Pending State Court Action
The firstTrejofactor requires comparison of the declaratory ju@ginaction with
the underlying stateourt action132 “If there is a pending relatestateproceeding but it
is not parallel because it does not involve all the same partiesssues, the federal
district court properly considers the extent of garity between the pending state court
and federal court cases in deciding which courtdtiaecide the dispute, rather than
relying on aper serule.”33
On March 28, 2016, more than one year after Stateddal filed its complaint in
intervention against Masse and Allied in federalumo Masse filed a thireparty
complaintin the StateCourt Lawsiits againstState National and other insurers for
declaratory judgment regarding the duty to defend andemnify Masseé/Nhether State
National has a duty to defend or indemnify Superioowever, is not before th&ate
court, thus, the proceedings are not parallel with resp@thoseissues. Further, vhereas
the StateCourtLawsuits involve issues of fact, fault, and causatimd numerous other
parties the determination of whethe®tate National has duty to defendMasse

Superior, or Allied as an additional insuriedolvesa straightforwarcgxamination of the

statecourt petitions and the insurance policies State Nationatued toMasse and

BiSherwinWilliams, 343 F.3d at 388, 390.
BB2See idat 393-94.
B3See SherwiuWilliams, 343 F.3d at 394 n.5.
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Superior The issue of whether State National has a dutyeferd Masse, Supier, or
Allied under the policies State National issuedMasse and Superior has been fully
briefed before this CourtFurthermore, the resolution of the Sta@eurt Lawsuits
including Masse’s thirgparty claim against State Nationadjll not determineState
National'sduty to provide coverage Superior, a determination this Court will hawe t
make Thestate and federal proceedings are clearly not perak they do not involve all
of the same parties and issuésThe extent of dissimilarity between the state agdetal
cases convinces the Court that it should detiealisputebefore it The firstTrejofactor
weighs in favor of exercising jurisdiction.

2. Order of Filing

The St. Pierrelawsuit was filed on Decembe, 2010135 and theAdam slawsuit
was filed on December 28, 20 1p.State Nationaliled its crossclaim against Superior on
March 8, 2012, andiled its complaint ininterventionagainst Masse®n January 14,
2015137State Nationalikely wasaware that its insurance coverage of Superior anddé
would beomean issuein the pending Stat€ourt Lawsuits. Therefore&tate National
may havdiled its crossclaim and@omplaint in intervention in anticipation of becangia
party to the pending Stat€ourt Lawsuis.138 The secondlrejo factor weighs agaist

exercising jurisdictionts?

B4 1d. at 394 (finding that the lack of a pending parakthte proceeding “weighs strongly against
dismissal”).

BB5R. Doc. 2285 at 3.

1B8R. Doc. 2284 at 5.

BB7R. Doc. 132.

138 See Geat Am. Ins. Co. v. Cumberland Inv. Grp., LIND. 134763, 2013 WL 5755641, &4 (E.D. La.
Oct. 23, 2013) (noting the plaintiff “was aware tiseue of its insurance coverage of [the defendawt]|d
be at issue in the pending state court proceedicantluding that “it can be assumed that [the pti#fin
filed for Declaratory Jugment on June 10, 2013 in anticipation of beconmdrmarty to that pending state
court action,” and finding the secoffdejo factor weighs against exercising jurisdiction).

139SeeU.S. Firg 2015 WL 1416490, at *4.
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3. Forum Shopping

ThatState National could havetervened and requestéeclaratory judgment in
the StateCourt Lawsuitsdoes not necessiéy demonstrate forum shoppindg? As a
preliminary matter, there is no guarantegtate National would dve been allowed to
intervene in the Stat€ourt Lawsuits*1 Moreover, courts are less likely to find forum
shopping where, as here, (1) a foreign insures filaiversity action in federal court, and
(2) the selection of the federal forum does not cheatie applicable law2 “The record
does not support a finding thaState Nationgl engaged in impermissible forum
shopping by filing this declaratory judgment suit3'The third Trejo factor weighs in
favor ofexercising jurisdiction.

4. Inequities

The Court cannot conceive of any inequities thatffrom allowingState National
to proceed in this action while the Stafeurt Lawsuits remain pendinjo party will be
prejudiced if this action is resolved before t8®mteCourt Lawsuits The fourthTrejo
factor weighs in favor of exercising jurisdiction.

5. Convenience of Federal Forum

The StateCourt Lawsuits are pending in the 17th JudicialtbBe Court for the
Parish of Lafourche, State of Louisiakd.The state courthouse for th&/th Judicial

District Court for Lafourche Parish iapproximately60 miles west of the federal

140See id.

141Seel A. CoDECIV. PrROC art. 1091 (“Athird person having an interestrdia mayintervenein a pending
actionto enforce a right related to or connected with digect of the pending acticagainst one or more
of the parties thereto.” (emphasis added)).

142See SherwiWilliams, 343 F.3d at 399.

1431d. at 400.See alsdronshore Specialty Ins. Co. v. Tractor Supply ,&R24 F. Appx 159, 167 (5th Cir.
2015)(per curiam).

144SeeR. Docs. 2285, 2286.
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courthouse in New Orleans. No party argues that fidrium is inconvenient or that either
forum is more convenient than the other for thetjgsror for the witnesses. This factor
is neutral4s

6. Judicial Economy

State National’s crossclaims against Supehave been pending for more than
four years!#6 andits crossclaims against AHd have been pending for more than one
year.147State National'slaims in intervention against Masse have been penfbr more
than one yea#8 The issueof whether State National has a duty to defend $iopge
Masse, or Alliedas an additional insured irhé¢ StateCourt Lawsuitshas been fully
briefed before thiourt It would be a waste of judicial resources to dissnthis action
and requireState Nationato refilein another forumExercising jurisdiction is clearly in
the interest of judicial econom®y® This factor weighs in favor afxercising jurisdiction.

7. Interpretation of Decree from Parallel State Prodéaeg

Although some of the issues with respectthe duty to defend and provide
coverage tdMasse are beforboththestate court and this Courtherecurrentlyareno
statecourtrulings affectingthis Court’s determination afhetherState Nationahas a

duty to defendor indemnify MasseMasseonly recently filed its thirdparty demand in

15SeeGlobalSantaFe Drilling Co. v. QuinrNo. 121987, 2012 WL 4471578, at #E.D. La. Sept. 26, 2012)
(“It does not appear that the Eastern District ofis@na is any more convenient or less convenierg of
forum; the parties are located outside the statethe withesses are located within. Therefore, tacdor

is neutral’ (citations omitted))Great Am. Ins. Co. v. Cumberland Inv. Grp., LIND. 134763, 2013 WL
5755641, at *5 (E.D. La. Oct. 23, 201%emini Ins. Co. v. Turner Indus. Grp., LL8o. 1305922, 2014
WL 3530475, at *5 (E.D. La. July 16, 2014).

16R. Doc. 29.

147R. Doc. 135.

148R. Doc. 132.

149 See Ironshorgb624 F. Appx at 168 (finding that the judicial economy factorigleed against dismissal
when the parties had “already fully briefed theunance coverage issues to the district court artérewq
into extensie factual stipulations”Agora Syndicate, Inc. v. Robinson Janitorial Spésts, Inc, 149 F.3d
371, 373 (5th Cir. 1998) (finding that judicial eammy weighed against dismissal in part becauser&he
[were] no factual disputes between the parties andhey have fully briefed the merits of the insurance
issues”).
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state court on March 28, 2016. Meanwhile, the issiwghether State National has a duty
to defend or indemnify Masse has been pending leefois Court for more than one year,
and the parties have already fully briefed the e&ssfiwhether State National has a duty
to defend MasseéMore importantly the issue of whether State National owes Supexior
duty to defend or indemnify is not at issue in staburt, and the Coudearly will not
needto interpret any decree issued in the St&€baurt Lawsuits with respect to Superior.
TheCourt finds theseventhTrejofactor is neutral>0

FouroftheTrejofactors weigh in favor of exercising jurisdictiomhile one weighs
against and two araeutral. Accordingly, the Court will exercise judistion over
this matterst

LAW AND ANALYSIS

A. The “EightCorners Rule”

UnderLouisiana law, an insurance policy is a contractl amould be construed
using the general rules of interpretation of contsaset forth in the Louisiana Civil
Codel52A liability insurer’s duty to defend and the scogfats coverage are separate and
distinct issuest>3 Under Louisiana law, an insurer’s duty to defendigader than its
obligation to indemnify for damage clain¥®.Louisiana courts apply the “eigitbrners
rule”to determine whether a liability insurer hth® duty to defend a civil action agst

its insured; courts look to the “four corners” bfet plaintiff's petition in the civil action

150 [ronshore 624 F. Appx at 168 (“The seventh and last factorweighs against dismissal. There is no
need to construe a state judicial decree to restleeissues in this case.$.e also U.S. Fire2015 WL
1416490, at *5.

151 Applying this same analysis to the declaratory jomeémt action filed by Hanover against Superior and
State National (No. $2375) and to the declaratory judgment action filgdArch against Masse and Allied
(No.14-1933) would result in the same conclusion.

152Sher v. Lafayette Ins. GR007%2441 (La. 4/8/08), 988 So. 2d 186, 197,rehg in part(July 7, 2008).
153 Mossy Motors, Inc. v. Cameras An20040726 (La. App. 4 Cir. 3/2/05), 898 So. 2d 602, 608it
denied, 20051181 (La. 12/9/05), 916 So. 2d 1057.

1B4Henly v. Phillips Abita Lumber Cp20061856 (La. App. 1Cir. 10/3/07), 971 So. 2d 1104091
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and the “four corners” of the insurance policy tetefrmine whether the insurer owes its
insured a duty to defen#>One Louisiana court explained as follew

Under [the “eighticorners”] analysis, the factual allegations of tpkintiff's

petition must be liberally interpreted to determimleether they set forth grounds

which raise even the possibility of liability undtre policy. In other words, the test

is not whether the allegations unambiguously asseverage, but rather whether

they do not unambiguously exclude coverage. Sinyiaven though a plaintiff's

petition may allege numerous claims for which cogeras excluded under an

insurer’s policy, a duty to defend may nonethelesist if there is at least a single

allegation in the petition under which coveragad unambiguously excluded¢
The duty to defend “arises whenever the pleadingmirest the insured disclose even a
possibility of liability under the policy®” The insurer has a duty to defend unless the
allegations in the petition for damages, as appi@the policy, unambiguously preclude
coverage>® “Once a complaint states one claim within the pdicoverage, the insurer
has a dut to accept defense of the entire lawsuit, evenuggio other claims in the
complaint fall outside the policy’s coverage?

When a party files a motion for summary judgmergamling the duty to defend,
the Court may consider only the plaintiffietitionand the face of the policies; the parties
cannot present any evidence such as affidavitepoditions!é0 Factual inquiries beyond
the petition for damages and the relevant insurgrdiey are prohibited with respect to

the dutyto defendétAny ambiguities within the policy are resolved in fawdithe insured

to effect, not deny, coveragé?

155Mossy, 898 So. 2d at 606.

156|d. (citations omitted).

157 Steptore v. Masco Const. C83-2064 (La. 8/18/94), 643 So. 2d 1213, 12%&e also United Natl Ins.
Co. v. Paul and Mar's In¢No. 10799, 2010 WL 2690615, at *2 (E.D. La. July 11, 2011

158 Martco Ltd. Pship v. Wellons, In¢588 F.3d 864, 872 (5th Cir. 2009)

159 Treadway v. Vaghn, 633 So. 2d 626, 628 (La. Ct. App. 199®Yit denied 635 So. 2d 233 (La. 1994)
160 Milano v. Bd. of Comms of Orleans Levee Dist96-1368 (La. App. 4 Cir. 3/26/97), 691 So. 2d
1311, 1314.

B1Martco, 588 F.3d at 872.

182 Doerr v. Mobil Oil Corp, 20000947 (La. 12/19/00), 774 So. 2d 119, 124. Hanovguas that “neither
Allied nor Masse can sustain their burden of essdiihg” that the stateourt plaintiffs’ bodily injuries or
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B. The Rlicies

State Nationailssuedtwo marine general liability insurangmlicies toMasse one
that provided coveraggom November 15, 200,6throughNovember 15 2007163 and
another that provided coverage fradovember 152007 throughNovember 152008
(collectively, “the Masse policiey. 164 State National issued two marigeneral liability
insurance policies to Superior: one that providedecage from Jy 11, 2007, through
July 11, 2008%5and another that provided coverage from July 10&Ghrough July 11,
2009(collectively, “the Superior policies)6

1. General Liability

The Masse policies and the Superior policies corddithe following insuring
agreement for bodily injury and property damagéiligy:

We will pay those sums that the insured becomeslle@bligated to pay as

damages because of “bodily injury” or “property dage” to which this insurance

applies. We will have the right and dutty defend the insured against any “suit”

seeking those damages. However, we will have no/ datdefend the insured

against any "suit” seeking damages for “bodily injuor “property damage” to

which this insurance does not apply.

The policies define ‘git” as “a civil proceeding in which damages beoaatbodily
injury’, ‘property damage’, ‘personal injury’ ordvertising injury’to which this insurance
applies are alleged8® The policies define “bodily injury” as “bodily inpy, sickness or

diseasesustained by a person, including death resultiogifany of these at any timé?

The policies provide the following definition of “pp&rty damage”: “(aPhysical injury to

property damage occurred during Hanover’s policyigas. R. Doc. 228l at11. This, however, is not the
correct standard for motions for summary judgmemtloe duty to defend.

163R. Docs. 2423, 2424; R. Docs. 2433, 2434.

164R. Docs. 2425, 2426; R. Docs. 243, 2436.

165R. Docs. 2443, 2444; R. Docs. 2483, 2454.

166 R. Docs 2445, 2446; R. Docs. 245, 2456.

167R. Docs. 2423 at 4, 2425 at 4 (Masse policies); R. Docs. 284at 7, 2445 at 9 (Superior policies).

168 R. Docs. 2423 at 16, 2425 at 16 (Masse policies); R. Docs. 284t 19, 2445 at 21 (Superior policies).
189R. Docs. 2423 at 13, 2425 at 13 (Masse policies); R. Docs. 23844t 16, 2445 at 18 (Superior policies).

27



tangible property, including all resulting lossude of that property. All sucless of use
shall be deemed to occur at the time of the physingary that caused it; or (b) Loss of
use oftangible property that is not physicallyirgd. All such loss of use shall be deemed
to occur at the time of the 'occurrence’that calg€1’0 The policies define “occurrence”
as “an accident, including continuous or repeatgposure to substantially the same
general harmful conditionst”

The policies further provide that they apply to dpdhjury and property damage
onlyifthe bodily injuryor property damag#s caused by an occurrence which takes place
during the policy period regardless [of] whetheclswccurrence is known to the insured”
and the bodily injury or property damaffast takes place during the policy perioé?
Under the pbcies, any property damage or bodily injury “angi from, caused by or
contributed to by, or in consequence of an occuceeshall be deemed to take place at the
time of the first such damage, .even though the occurrence causing such [b]odily
[ilnjury or [p]roperty [d]amage may be continuous or rajeel exposure to substantially
the same general harm’?

2. Silicon, Silica, and Silicate Exclusion

The Masseoliciesand the Superior policieontainthe sameexclusion fa silica
and silicarelated dust:

This insurance does not appty.
Silica Or Silica-Related Dust
a. “Bodily injury” arising, in whole or in part, outfahe actual, alleged,

threatened or suspected inhalation of, or ingesbgn“silica” or
“silica-related dust”.

10 R. Docs. 2423 at 16, 2425 at 16 (Masse policies); R. Docs. 23844t 19, 2445 at 21 (Superior policies).
171R. Docs. 2423 at 15, 2425 at 15 (Mase policies); R. Docs. 243 at 18, 2445 at 20 (Superior policies).
172R. Docs. 2424 at 3, 2425 at 21 (Masse policies); R. Docs. 244t 3, 2446 at 3 (Superior policies).
13R. Docs. 2424 at 3, 2425 at 21 (Masse policies); R. Docs. 244t 3, 2446 at 3 (Superior policies).
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b. “Property damage” arising, in whole or in part, caftthe actual,
alleged, threatened or suspectahtact with, exposure to, existence
of, or presence ofsilica” or “silica-related dust”.

c. Any loss, cost or expense arising, in whole or @rtp out ofthe
abating, testing for, monitoring, cleaning up, renmg, containing,
treating, detoxifying, neutralizing, remediatingaisposing of, or in
any way responding to or assessing the effectssiia” or “silica-
related dust”, by any insured or by aother person or entity?

The exclusion defines “silica” as “silicon dioxideccurring in crystalline, amorphous and
impure forms), silica particles, silica dust oricalcompoundsand defines “silicarelated
dust” as “a mixture or combination of silieand other dust or particle$’3
3. Pollution Exclusion and PollutioBuyback Endorsement
The policiesissued to Masse and Superior also contdie samepollution
exclusion andPollution Buyback Endorsement The pollution exclusionprovides in
relevant part
2. This insurance does not apply.to.
f. Pollution
(1) “Bodily injury” or “property damage” arising dwf the actual, alleged or
threatened discharge, dispersal, seepage, migratedease or escape of

pollutants:

(a) At or from any premises, siter location which is owas at any
time owned or occupied by or rented olloaned to, any insured,

(b) At or from any premises, site or location whichoiswas at any
time used by or for any insured or othdos the handling, storage,
disposal, procesng ortreatment of waste;

(c) Which are or were at any time transported, hand&tdred,
treated, disposed of, or processed as wasterdgr any insured or
any person or organization fahom you may be legally responsible;
or

174 R. Docs. 2424 at 28, 2426 at 21 (Masse policies); R. Docs. 244t 26, 2446 at 27 (Superior policies).
15R. Docs. 2424 at 28, 2426 at 21 (Masse policies); R. Docs. 244t 26, 2446 at 27 (Superior policies).
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(d) At or from any prenses, site or location on whia@ny insured or
any contractors or subcontractone®rking directly or indirectly on
anyinsured’s behaldre performing operations:

(N If the pollutants are brought on or to theemises, site
or location in connection witeud operations by such
insured, contractoor subcontractor; or

(i) If the operations are to test for, monitor, cleap,
remove contain, treat, detoxify areutralize, or in any
way respond to, or assedee effects of pollutant¥’s

The exclusion define&ollutant” as “any solid, liquid, gaseous or themmrritant or
contaminant, including smoke, vapor, soot, fumesg]s alkalis, chemicals and wasté?”
The Pollution Buyback Endorsement contained inMasse and Superior policies
provide in relevant art:
Notwithstanding any Pollution Exclusion attachedthas policy, the exclusion(s)
shall not apply provided that the insured estal@shhat all of the following
conditions have been met:
A. The “occurrence” was accidental and was neitheretgd nolintended by
the Insured. An accident shall not be considereithtemded or unexpected
unless caused by some intervening event neitheea®p nor intended by

the Insured.

B. The “occurrence” can be identified as commencin@ afpecific time and
date duringhe term of this policy.

C. The “occurrence” became known to the Insured witAthhours after its
commencement and is reported to the Company wi2didays thereafter.

D. The “occurrence” did not result from the Insureni¢entional and willful
violation o any government statute, rule or regulatigh.

176 R. Docs. 2423 at 4-5, 2425 at 4-5 (Masse policies); R. Docs. 243 at 78, 2445 at 9-10 (Superior
policies).

177R. Docs. 2423 at 6, 2425 at 6(Masse policies); R. Docs. 243lat 9, 2445 at 11 (Superior policies).

18 R. Docs. 2424 at 13, 2426 at 8 (Masse policies); R. Docs. 244at 13, 2446 at 14 (Superior policies).
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C. TheAllegations of the Stat€ourt Lawsuits

In Adams, et al. v. Allied Shipyard, Inc., et,ahe plaintiffsallege they‘are
residents of a neighborhood that borders” Alliesfspyard’® They further alegethat
Allied, whose shipyard habeen operating since the 1960s, has been operé&ing
decadesvithout appropriate borders to stop the resultiaggerous silica dust produced
by its sandblasting from permeating the neighborch®é° Allied’s alleged negligence has
“expos|ed] the residents to dust containing sikeand, a very dangerous substance, as
well as other toxic substance¥*The petition alleges thahe plaintiffs“long, consistent
and protracted” exposure and “inhalation of thécaildust”’has caused the plaintiffs to
contract severe diseases and illnesses ‘“that atefydaand disabling,” including
Wegener’s granulomatosis rheumatoid arthritis, silicosis, an@hronic Obstructive
Pulmonary Diseas#2In the plaintiffs’third amended petition for damesgthe plaintiffs
named Masse as a defendai® The plaintiffs allege thatMasse has conducted
sandblasting and painting operations dnas]allowed dangerous byproduct to drift into
the neighborhood,Wwhich “caused both personahjuries and property damages to
all Plaintiffs.”84

In St. Pierre, et al. v. Allied Shipyard, Indhe plaintiffsallege they lived in a
residence near Allied’s shipyard for approximateight yearpreceding 201085The St.
Pierre plaintiffs allege that Allied was negligent whenrfigming its operations, which

“resulted in the release into the atmosphere andrenment in the neighborhoods

19 R. Doc. 2427 at 2.
180|d. at 3.

181|d.

182]d. at 3-4.

183R. Doc. 24210.
184]d. at 4.

1B5R. Doc. 2437 at 2.
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surrounding the shipyard of hazardous substanoetyding, but not limited to, paint,
sand and silical®6 The petition alleges that, as a result, the pl#fstwere exposed to the
hazardous substances and “have suffered personatyjnmental anguish, health
problems, inconvenience, distress, loss odnsortium, fear of disease, and
otherdamages 87

D. State National Arques that Allied’s ThirlHarty Demand AgainstMasse and&uperior
Do Not Allege an “Occurrence” and, Thus, Coveragy®lnambiquously Excluded

The State National policies apply to bodily injuagd property damage only if the
bodily injury or property damage ‘“is caused by amwwrrence which takes place during
the policy period regardless [of] whether such acence is known to the insureé8The
policies define “occurrence” as “an accident, irdilug continuous or repeated exposure
to substantially the same general harmful cond&i®"8® The policies do not define the
term “accident.”

Allied filed third-party demands against Masse and Supdndrsoth theAdams
and St. Pierrelawsuits.State National argues that Allied’s thighrty demands against
Masse and Superion the StateCourt Lawsuitdo not allege an “occurrence” within the
meaning of the policies because they do not allegeaccicent” and, therefore, that
coverage for Masse and Superior is unambiguoustiuebed 90 In effect, State National
is asking that the Court consider not only the fpeuis filed inAdam sandSt. Pierrebut
also the thirdparty demands filed by Alliedn Louisianathe issue of whether an insurer

has a duty to defend teterminedsolelyby the “four corners’ of the plaintiff's petition

186 |( .

187|d.

188 R, Docs. 2424 at 3, 2425 at 21 (Masse policies); R. Docs. 244t 3, 2446 at 3 (Superior policies).
189R. Docs. 2423 at 15, 2425 at 15 (Masse policies); R. Docs. 284t 18, 2445 at 20 (Superior policies).
190R. Doc. 2431 at 1+12; R. Doc. 245l at 11.
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and the four corners’ of [the insurance] polidy¥’State National has not cited any
authority, and the Court is not awarfeamy, that provides that the Court may look beyond
the “eight corners” of the petitiorfded by the plaintiffsin AdamsandSt. Pierreand the
insurance policiesssual by State Nationalo determine whether State National owes a
duty to defendi®2 State National's argument that the thipdrty demands against Masse
and Superior in the Stat€ourt Lawsuits do not allege an “occurrence” withtime
meaning of the policies pertains only to Alliedrsrd-party demands. Because the Court
cannot consider Allied’'third-party demands, State National's argument fails.

E. State National Arqgues thePolicies’ Silica or SilicaRelated Dust Exclusion
Unambiguously Excludes Coverage

State Nationaargues that the eight corners of the petition dnalsilica or silica
related dustexclusion included in its policies taken togethaeambiguously bar coverage
for any liability of the stateourt plaintiffs’injuries1o3

Thesilica or silicarelated dust exclusionontained inthe Masseoliciesand the
Superior policieprecludes coverage for bodily injury “arising, ifhwale or in part, out of
the actual, alleged, threatened, or suspected atioal of, or ingestion of, ‘silica’or ‘silica
related dust™ and for property damage “arising,whole or in part, out of thectual,
alleged, threatened, or suspected contact withogxpe to, existence of, or presence of,

‘silica’ or ‘silica-related dust.™4

191Mossy Motors898 So. 2d at 606.

192SeeR. Doc. 243 an@45. In a supplemental memorandum on the applicatiomeftightcorners rule,”
State National argued as follows: “In determiningether an insurer owes a duty to defend, Louisiana
utilizes the eight corners rule, which means ttted court must look at thfeur corners of the petition and
the four corners of the policy in question.’ Loweia law is absolutely unequivocal on this issue eiler

the insurer owes a duty to defenddeterminedsolely from the plaintiff's pleadingsand the face

of the policy,without consideration of extraneous evidence.” Rc[B36 at -2 (emphasis in original)
(citations omitted)

193R. Doc. 2421 at 12-15; R. Doc. 2431 at 12-15; R. Doc. 2441 at 12-15; R. Doc. 245l at 1+14.

194R. Docs. 2424 at 28, 2426 at 21 (Masse polies); R. Docs. 2441 at 26, 2446 at 27 (Superior policies).
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In their original petition for damages, tihalam splaintiffs allege that they have
been exposed to “silica sand.aswell as other toxic substancé®¥and “silica dust and
other harmful product%¢ The plaintiffs allege that, as a result of Alliedperations, the
plaintiffs “have been exposed and made ill by irdimin of the silica dustl®’ The
plaintiffs’ third amendedpetition for damages alleges that the defendantavéh
conducted sandblasting and painting operationstean allowed dangerous byproduct
to drift into the neighborhood” and “[tlhe byproducaused both personal injuries and
property damages to all Plaiffs.”198 The plaintiffsunambiguouslhallege their personal
injuries and property damageere caused at least in part by silica dU$terefore, based
on the four corners of th&dam spetition for damages and the four corners of thiessi
or silicarelated dust exclusion contained in the policies issue®dtperior and Masse
whichtogetherunambiguously bar coverage for damages arising tiole or in part” out
of inhalation of or exposure to silica or silicalated dusé?®the Court findscoverage for
the bodily injury and property damage thalamsplaintiffs allegeis unambiguously
excludedby the policiesAs a result, State National has no duty to defeladse, Superior,
or Allied as an additional insured in tA&lam slawsuit 200

The St. Pierreplaintiffs allege that Allied’s operations “resulted in ttedease into
the atmosphere and environment in the neighborh@dsounding the shipyard of

hazardous substances, including, but not limitedptint, sand and silic&%! The St.

195R. Doc. 2427 at 3.

1961d. at 4.

197]d. at 3.

198R. Doc. 24210 at 4.

199R. Docs. 2424 at 28, 2426 at 21 (Masse policies); R. Docs. 244t 26, 2446 at 27 (Superior policies).
200 There is no ned for the Court to analyze the other argumentState National regarding its duty to
defend Masse, Superior, or Allied in tA€am slawsuit.

201R. Doc. 2437 at 2.
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Pierre plaintiffs alleg that they were “exposed to tbe substanceand have suffered
personal injury. . .and other damag€s2 The plaintiffs, however, never speciyhich
substancesausedtheir injuries.The petition alleges as follows: “The Defendant dvee
duty of care to lte plaintiffs and breached that duty of care byasing hazardous
substances into the neighborhood environment. Biaeach is the legal cause of the harm
suffered by the plaintiffs and entitles plaintifi® damages?93 Thus, it is not
unambiguously cleathat silica or silicarelated dust caused th®t. Pierreplaintiffs’
damages in whole or in pa@onsidering théour cornersSt. Pierrepetition for damages
and thefour cornersof the exclusion found in the policies, the Couoed not find that
thesilica exclusion unambiguously bars coverage of the damafleged inSt. Pierre

F. State NationaRlrgues theAlleged Damages Occued Prior tothe Policy Periods and,
Thus, Recovery is Unambiguously Excluded underRbkcies

The State Nationapoliciesimpose onState Nationa& duty to pay on behalf of its
insuredany sumshe insuredoecoma legally obligated to pay as damages because of
“bodily injury’ or “property damagdeto which the policies appl§4 The policies further
provide that they apply to bodily injury and propedamage only if the bodily injury or
property damage “is caused by an occurrence wtdkleg place during the policy period
regardless [of] whether such occurrence is knowthtinsured” and the bodily injury or
property damag#irst takes place during the policy perio@3The policiescontain a se
called ‘DeemerClause,” which states thamny property damage or bodily injury “arising
from, caused by or contributed to by, or in consemee of an occurrence shall be deemed

to take place at the time of the first such damagegven though the occurrence causing

2021d. at 3.
203 (.

204SeeR. Docs. 2423 at 4, 2425 at 4 (Masse policies); R. Docs. 284t 7, 2445 at 9 (Superior policies).
205R. Docs. 2424 at 3, 2425 at 21 (Masse policies); R. Docs. 244t 3, 2446 at 3 (Superior policies).
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such [b]odily [i]njury or [p]roperty [d]amage mayelcontinuous or repeated exposure to
substantially the same general har#fg”

State National argues that the policieat8tNational issued to Masse and Superior
“were not the policies on therisk at the timelod fiirst injurious exposur¢and] therefore
the [State National] policies do not provide cowpFato Masse and Superior
in St. Pierre207

The St. Pierrelawsuit was filed on December 8, 20208 The St. Pierrepetition
alleges that “[flor approximately eight (8) yeatise plaintiffs have livedn a residence..
located near the shipyard,” and during that tinteeyt were exposed to the hazardous
substances releaddy Allied 209 Based on the allegations in tBe. Pierrelawsuit, theSt.
Pierre plaintiffs’ exposure began in 2002, eight yearsoprio the suit’s filing, and
continued at least until 2010, when the petitiors\iled.The St. Pierreplaintiffs allege
that, as a result of the exposure, they “have saffepersonal injury, mental anguish,
health problems,”and other damagé&sThey seek damages for physical and mental pain
and suffering, medical expenses, damage to pergomoalerty21!

State National argisethat the Deemer Clause “means that all damagedesmed
to have occurred...at the time of the first injurious exposur&?This reading, however,
misinterprets the plain language of the clause. Dhemer Clause states that all property
damage or baily injury, even if caused by “continuous or repeé exposure to

substantially the same general harm,”is "deemetdke place at the time of the firstich

206 R, Docs. 2424 at 3, 2425 at 21 (Masse policies); R. Docs. 244t 3, 2446 at 3 (Superior policies).
207R. Doc. 2431 at 9;R. Doc. 2451 at 8-9.

208 SeeR. Doc. 2437 at 4.

2091d. at 2.

210 |d

21|d. at 3.

22R. Doc. 2431 at 9; R. Doc. 248 at 8-9.
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damage’213 not the firsttime there wasxposureto harmful substance§he policies
require onlythat theinjury or damages first take place during the policy perigd®ith
respect to the cause of those injurmsdamagesthe policies provideonly that the
occurrence causing the alleged bodily injury orgedy damage-in this case, the alleged
exposure to harmful substaneemust “take[] place during theolicy period? 215

A review of the petitions and the policies does na@mnbiguously preclude a
finding thatthe “first such damage” took place during the pplperiods The Masse
policies providedcoverage from November 15, 2006, through Novem!®2008. The
Superior policies provided coverage from July X102, through July 11, 200@lthough
the four corners of th&t. Pierrepetition state thatthe plaintiffs’ exposure begaim
2002216t is not unambiguously cleawhenthe bodily injury orpropertydamage first
took place For example, the petitions do not state when thenpiffs developed their
alleged‘personalinjurfies]”and “health problem&“An insured’s duty to defend arises
whenever the pleadings against the insured disaesa a possibility of liability under

the policy.218 Therefore, the eight corners of the stataurt petitions and the policies do

213R. Docs. 2424 at 3, 2425 at 21 (Masse policies); R. Docs. 244t 3, 2446 at 3 (Superior policies).

214R, Docs.242-4 at 3, 2425 at 21 (Masse policies); R. Docs. 244t 3, 2446 at 3 (Superior policies).

215R, Docs. 2424 at 3, 2425 at 21 (Masse policies); R. Docs. 244t 3, 2446 at 3 (Superior policies).

216 To determine when property damage or bodily injiogcurs” due to longerm exposure to harmful
substances, Louisiana courts apply the exposureryh8ee Cole v. Celotex Corm99 So. 2d 1058, 1076
77 (La. 1992)Norfolk S. Corp. v. California Union Ins. CR20020369 (La. App. 1 Cir. 9/12/03), 859 So.
2d 167, 192writ denied 20032742 (La. 12/19/03), 861 So. 2d 57Gefer v. Travelers Ins. Co04-1428
(La. App. 5 Cir. 12/16/05), 919 So. 2d 758, 765.dén the exposure theory, “[e]Jven where the damage o
injury was not manifested until after an insurgy@licy period, if the insurer’s policy period feither at
the inception or during the course of exposure,ittseirer would be liable Oxner v. Montgomery34,727
(La. App. 2 Cir. 8/1/01), 794 So. 286, 93,writ denied 803 So. 2d 36 (La. 2001). Thus, applying the
exposure theory, the stateurt plaintiffs’ bodily injuries and property damea “occurred” “during the
entire course of [the plaintiffs] exposuré&®Thus, “if the insurer’s policy periodefl either at the inception
or during the course of exposure, the insurer wdaddiable.”ld.

217SeeR. Doc. 2437; R. Doc. 2457.

218 Steptore643 So. 2d at 1218.
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not unambiguously preclude the possibility thie plaintiffs’ “first such damagetook
placeduring the State National policy perio@ds

G. State NationalArgues thePolicies’ Pollution Exclusion and PollutionBuyback
Endorsement Unambiguously Exclude Coverage

State Nationalfurther argues that the eight corners of the patdiand the
pollution exclusion andPollution Buyback Endorsement found in its policies
unambiguously preclude coverag®® The policiesexcludecoverage for any {bJodily
injury’ or ‘property damage’ arising out of theectual, alleged or threatenekdscharge,
dispersal, seepage, migration, release or escapmlbaftants’?21 The policies define
“pollutants” as “any solid, liquid, gaseous or thaal irritant or contaminant, including
smoke, vapor, soot, fumes, acids, alkalis, chersiaald waste?22 Theinsured may still
be entitled to coverage, however, if it establisttesfour conditionsenumerated in the
Pollution Buyback Endorsemei#3 The endorsemergrovidesan exception to theotal

pollution exclusion contained in the policié® State Nationamust establish that the

2B R. Docs. 2284, 2285. See alsduhon v. Nitrogen Pumping & Coiled Tubing Specitdjdnc, 611 So.
2d 158, 16262 (La. Ct. App. 1992)From a commorsense reading of the plaintiffsétition, we cannot say
that the allegations unambiguously rest on an amauce which began before the policy period. Pldfiiti
petition generally alleges a ged of time when acts of liability took place. Hewer, no particular accident
is detailed, and no specific allegation is madetttiee plaintiffs were repeatedly exposed to the sam
harmful condition prior to the effective dateldbyd’s policies.. . .Accordingly, because plaintiffpetition
does not unambiguously exclude that the occurrdrezmn during the policy periodloyd’s must defend
NPACT. ...").

220R. Doc. 2431 at 15-20; R. Doc. 2451 at 15-20.

221R. Docs. 2423 at 4-5, 2425 at 4-5 (Massepolicies); R. Docs. 2448 at 7~8, 2445 at 9-10 (Superior
policies).

222R. Docs. 2423 at 6, 2425 at 6 (Masse policies); R. Docs. 284at 9, 2445 at 11 (Superior policies).
223R. Doc. 2424 at 13(“Notwithstanding any Pollution Exclusion attachexdthispolicy, the exclusion(s)
shall not apply provided that the insured estaldshhat all of the following conditions have been
met..."); R. Doc.242-6 at 8(same); R. Doc2444 at 13(same) 244-6 at 14 6am34.

224SeeR. Docs. 2424 at 13, 2426 at 8(Masse policies); R. Docs. 24at 13, 2446 at 14 (Superior policies).
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exclusion unambiguously precludes coverage befoeeGourt may consider whether the
time-element conditions have been n¥ét.

The Louisiana Supreme Court has ruled that a litspalication of a total pollution
exclusion “would leado . . .absurd results” and explained that, “[i]n lighttb® origin of
pollution exclusions, as well as the ambiguous natand absurd consequences which
attend a strict reading of these provisions,” atpbllution exclusion is “neither designed
nor intended to be read strictly to exclude coverageafbinteractions with irritants or
contaminants of any kind26 As a result, the Louisiana Supreme Court has ircdead
that courts must “attempt to determine the true mmeg@ and interpretation of [the]
pollution exclusion.227In Doerr v. Mobil Oil Corporation the Louisiana Supreme Court
explained that the applicability of such an exatusin any given case must necessarily
turn on three considerations: (@hether the insured is a “polluter” within tmeeaning
of the exclusion; (2yvhether the injurycausing substance is a “pollutant” within the
meaning of the exclusion; and (@hether there was a “discharge, dispersal, seepage,
migration, release or escape” of a pollutant by imgured within the madng of the
policy.228|fthe insurer fails to show these three questiarsanswered in the affirmative,

the total pollution exclusion is not applicable athh@ court need not examine whether the

225See Martco588 F.3d at 880, 88384 (“[The insurerpears the burden of proving the applicability of an
exclusimary clause within the Polic¥f [the insurerjcannot unambiguousbhow an exclusion applies, the
Policy must be construed in favor of coverddeitations omitted)).

226 Doerr, 774 So. 2cat 135.

2271d. at 125.

228 |d. The exclusion inDoerr precluded coverage for bodily or personal injurgvertising injury, or
property camage that “would not have occurred in whole opart but for the actual, alleged or threatened
discharge, dispersal, seepage, migration, releagsaape of pollutants at any tim&berr, 774 So. 2d at
122. TheDoerr policy defined “pollutants” as “dal[,] liquid, gaseous, or thermal irritant or caminant
including smoke, vapor, soot, fumes, acid, alkallsemicals and wasteld. The court instead found it was
“appropriate to construe a pollution exclusion daun light of its general purposehwh is to exclude
coverage for environmental pollution, and undertsirtterpretation, the clause will not be appliedaib
contact with substances that may be classifiedadlsifants.”ld. at 135.
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time-element conditions, or exceptions, contained in ¢éheorsement are méi? The
Louisiana Supreme Court expressly stated that tfeeders must be considered “in any
given case 230 which this Court construes to include decisionsoining a motion for
summary judgment on the duty to defend, as wellnastions involving the duty
to indemnify.

Although theDoerr factors should be considered in the dudydefend context,
the Courtis nevertheless limited to the eight @ofthe petitions and the policies when
deciding whether to apply a total pollution exclusias written. This is borne out by an
examination of Louisiana state court cases fadmgissue. IrL,odwick, L.L.C. v. Chevron
U.S.A., Inc, for example, a Louisiana appellate court foundttltansidering the four
corners of the underlying petitions é@nhe four corners of the tim&ement pollution
exclusion, the insurer had no duty to defend beeatige exclusion unambiguously
precluded coveragé&! The court inLodwick addressedDoerr as “the seminal case
addressing pollution exclusions”and applied Broerr factors using only the four corners
of the plaintiffs’ petition for damage®2 For example, the court found that the insureds
were “polluters’ under thé®oerr test” because “[tlhroughout the plaintiffs’ petitidor

damages, all defendants.are alleged to be oil field operators and produ¢é¥sThe

229SeeSmith v. Reliance Ins. Co. of Illingi8%:888 (La. App. 5 Cir. 1/15/02), 807 So. 2d 1010, aqFI]n
light of the recent pronouncement by the SupremerCm Doerr and after consideration of the abeve
mentioned factors, we conclude that the insurethis case failed to meet its burden mfoving the
applicability of Exclusion 10 of the policy, thettd pollution exclusion. Additionally, although ttparties
extensively dispute the applicability of the limdtdouyback endorsement to this exclusion, we find it
unnecessary to reach thisussbased on our holding that Exclusion 10 doesumambiguously exclude
coverage based on the facts alleged in this case.”)

230 Doerr, 774 So. 2d at 135.

231] odwick, L.L.C. v. Chevron U.S.A., Ind8,312 (La. App. 2 Cir. 10/2/13), 126 So. 3d 544it denied,
20132898 (La. 2/28/14), 134 So. 3d 1176. The plaintifft odwickalleged that the activities of nearby oil
and gas operators “caused pollution damages omjacant to their propertyld. at 547.

232] odwick, 126 So. 3d at 560.

233]d. at 561.
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court also found that the substances that causegintiffs’injuries were “pollutants”
within the meaning of the total pollution exclusibecause the plaintiffs “allege[d] that
their property was contaminated by.[substances that] qualify as chemicals,
contaminants, irritants, or waste under the variexausions.z34 The court concluded
that “[p]laintiffs’ allegations maket clear that all thred®oerr factors are met?35 The
court thus found that the pollution exclusion iretpolicies at issue did unambiguously
exclude coverage and granted summary judgment degléhat the insurers had no duty
to defendz236

In Smith v. Rednce Insurance Company of Illing#87the plaintiffs alleged that
the release of noxious odors carried by the windht® plaintiffs’homes and properties
caused their damagéd Before theSmith court was a motion for partial summary
judgment on the insurs duty to defen®3°When ruling on the motion, the court used
the eightcorners rule and examined a pollution exclusionhvdatbuyback endorsement
similar to the exclusion and endorsement curremiyore this Court as well as the
allegations contained ithe plaintiff's petition240 The court applied th®oerr factors
based on the facts alleged in the petition and koded that the insurer “failed to meet
its burden of proving the applicability” of the pwiion exclusion241The court explained
that, “althaigh the parties extensively dispute[d] the applitgbof the limited buyback

endorsement to th[e] exclusion,” it was unnecesdaryeach the issue of whether the

234 |d.

235|d_

236 |(d.

237Smith v. Reliance Ins. Co. of Illingi8%:888 (La. App. 5 Cir. 1/15/02), 807 So. 2d 1010,002

238]d. at 1013.

239 |d.

2401d. at 1019-20. See also idat 1015 (explaining that the insurer’s duty to deféisddetermined by the
allegations of the plaintiff's petition with thesarer being obligated to furnish a defense unlbsgtetition
unambiguously excludes coverage”).

2411d. at 1020.
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buyback endorsement applied because the court foilnedexclusion itself did not
unambigwusly exclude coverage given thlmerr analysis?42 The court affrmed the
judgment of the trial court, which found that tmesurer had a duty to defer?éB

To apply theDoerr factors in this case, the Court must first deteremwvhether the
insured is a “polluter” within the meaning of thectusion, using the eight corners of the
petitions and the policies. Th®oerr court described this issue as a fhesed
determination forwhich courts should consider “the nature of theuiresi’s business,
whether that type of business presents a risk diipon, whether the insured has a
separate policy covering the disputed clawhgther the insured shoutdave known from
a read of the exclusion that a separate policy mogepollution damages would be
necessary for the insuredbusiness, who the insurer typically insures, ather claims
made under the policy, and any other factor thertaf fact deems relevant to this
conclusion”244 State Nationals unable to establish from the eight corners tigher
Superior orMasseis a “polluter” within the meaning of the exclusidfnor exampleState
Nationalis unable to point to any information within theglet corners regarding the
nature ofSuperior’s orMasse’sbusiness, whether that type of business presensk af
pollution, and whetheBuperior orMassehas a separate pollution policy. Accordingly,
the Court is unable to conclude th&uperior andMasseare “polluters” within the
meaning of the exclusiocontained in the policies

Second, the Court must determine whether the infianysing substance is a
“pollutant” within the meaning afhe exclusion. The Court should consider “the natoifr

the injurycausing substance, its typical usage, the quanfitye discharge, whether the

2421d.

2431d. at 10 B.
244Doerr, 774 So. 2d at 135.
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substance was being used for its intended purpdsnwhe injury took place, whether
the substance is onghat would be viewed as a pollutant as the terngeserally
understood, and any other factor the trier of eéms relevant to that conclusioft?
State Nationals unable to establish from the eight corners tthat substances th®t.
Pierre plaintiffs allege caused their personal injuries and propetgymage are
“pollutants” within the meaning of the exclusioncsuthat the exclusion unambiguously
precludes coverage. In ti&d. Pierrepetitions for damages, the plaintiffs broadly déser
the substanee causing their injuries. Th8t. Pierre plaintiffs allege thatthey were
exposed t6hazardous substances, including, but not limitegtint, sand and silica&46
TheSt. Pierreplaintiffs allege that Allied breached its “dutycdre by releasing haziwus
substances into the neighborhood environmentwhich] is the legal cause of the harm
suffered by the plaintiffs?*7 The Court is unable to determine the nature ofibijery-
causing substances, their typical usages, the giyaoft any discharge, whether the
substances were being used for their intended pmemchen the injury took place, or
whether the substances are ones that would be dieagepollutants as the term is
generally understood. The Court reiterates thay‘ambiguity should be interpreted in
favor of the insured?*8 State Nationahas failed to establish that the injucgusing
substancen St. Pierreis a “pollutant” within the meaning ahe exclusion.

Finally, the Court must consider whether there veasdischarge, dispersal,
seepage, migration, release or escape” of a pollubgrthe insured within the meaning of

the policy, a factbased determinatio?#® The Court “should consider whether the

2451,

246 R, Doc. 2437 at 2.

2471d., at 3.

248 Doerr, 774 So. 2d at 125.
2491d. at 135.
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pollutant was intentionally or negligently dischady the amount of the injufgausirg
substance discharged, whether the actions of tleged polluter were active or passive,
and any other factor the trier of fact deems retdyvas>° The Court is unable to determine
from the eight corners whether a pollutant was iti@nally or negligent} discharged,
the amount of the injurgausing substance discharged, or whether the actodrihe
alleged polluter were active or passiBtate Nationahas failed to establish that there
was a discharge, dispersal, seepage, migratioeasel or escapef a pollutant by the
insured within the meaning of the policy.

BecauseState Nationalhas failed to establish thad¥lasseand Superior are
polluters, that the substance or substances to whiclsth®ierreplaintiffs were exposed
were pollutants, or thahere was a discharge within the meaning of thecps, State
Nationalhas failed to establish that the pollution exclussionambiguously precludes
coverage. Therefore, the Court need not reachst$iesi of whetheMasseor Superiomet
the timeelementconditions necessary to establish the exceptionth® pollution
exclusion?5! State National'smotion for summary judgment on its duty to defend
Superior, Masse, or Allied in th®t. Pierresuitis denied.

CONCLUSION
IT IS ORDERED that State National's Motion for Summary Judgment Finglin

No Duty to Defend Masse or Allied in the UnderlyiAdam sLawsuit SGRANTED .252

250|d. at 136.

251See Smith807 So. 2d at 1020 (“[I]n light of the recent pauncement by the Supreme CourtDoerr
and after consideration of the abemeentioned factors, we conclude that the insurethis case failed to
meet its burden of proving the applicability of Hxsion 10 of the policy, the total pollution
exclusion.. . .Additionally, although the partiestensively dispute the applicability of the limdtbuy-back
endorsement to this exclusion, we find it unnecegsa reach this issue based on our holding that
Exclusion 10 does not unambiguously exclude covettzased on the facts alleged in this cgse.

252R. Doc. 242.
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IT IS FURTHER ORDERED that State National's Motion for Summary
Judgment Finding No Duty to Defend Superior or édliin theUnderlying Adams

Lawsuit iISGRANTED .253
IT IS FURTHER ORDERED that State Nationals Motion for Summary

Judgment Finding No Duty to Defend Masse or Alliemdthe UnderlyingSt. Pierre

Lawsuit iSDENIED .254
IT IS FURTHER ORDERED that State National's Motion folSummary

Judgment Finding No Duty to Defend Superior or édliin the UnderlyindgSt. Pierre

Lawsuit isDENIED .255

New Orleans, Louisiana, this & day of April , 20 16.

SUSIE MGR( %“’* “““
UNITED STATES DISTRICT JUDGE

253R. Doc. 244.
254 R, Doc. 243.
255R, Doc. 245.
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