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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

HANOVER INSURANCE COMPANY, CIVIL ACTION
Plaintiff
No. 11-2375 c/w
VERSUS 14-1930, 141933,
16-2490
SUPERIOR LABOR SERVICES, SECTION “E”
INC., ET AL.,
Defendants

Appliesto: All cases

ORDER AND REASONS

Before the Courts a motion to stay filed by Allied Shipyard, IAdhe motion is
opposed For the reasons set forth beloflied’s motionis DENIED .

Allied argues the Court cannot rule on its insutdrgy to indemnify until after
the conclusion of the underlying state court praiegs and the declaratory judgment
actionsin their entiretieshould be stayed State National, Arch, Hanover, Clarendon,
and Lloyd’sLondon contend the duty to indemnify is justicialled the actions should
not be stayed

The Declaratory Judgment Acgives district courts broad discretion to abstain

from hearing federal declaratory judgment actionslevpending state court proceedings

1R. Docs.375.

2R. Doc. 386 (State National Insurance Company)D&c. 388 (Arch Insurance Company); R. Doc. 390
(Hanover Insurance Company); R. Doc. 393 (Clarendational Insurance Company); R. Doc. 394
(Certain Underwriters at Lloyd’s, London).

3R. Doc. 3751 at 1.

4The Declaratory Judgment Act provides

In a case of actual controversy within its jurisdiat. . . , any court of the United States,
upon the filing of an appropriate pleading, mayldee the rights and other legal relations
of any interested partyeeking such declaration, whether or not furthédiefé or could
be sought.
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involve related facts or issues between the samsigsa This principle was first
announced irBrillhart v. Excess Insurance Company of Amenricén Wilton v. Seven
Falls Co, the U.S. Supreme Court clarified that a distdourt’s decision to decide or
dismiss a declaratory judgment action is discresiyf There are three overarching
considerations in the Supreme @bs analysis inBrillhart: federalism, fairness, and
efficiency.” “Despite the circuitsdifferent expressions of thBrillhart factors, each
circuit’s formulation addesses the same three aspectihefanalysis?8

In the Fifth Circuit, a district court must consrdihe seven nowexclusiveTrejo
factors when determining if it will decline to exi#se its discretion to hear a declaratory
judgment action. These factors include:

(1) whether there is a pending state actiorwhich all of the
matters in controversy may be fully litigated;

(2) whether the plaintiff filed suit in anticipatoof a lawsuit
filed by the defendant;

(3) whether the plaintiff engaged in forum shoppiny
bringing the suit;

(4) whether possible inequities in allowing the kdeatory
plaintiff to gain precedence in time or to changeuims exist;

(5) whether the federal court is a convenient forton the
parties and witnesses;

(6) whether retaining the lawsuit would serve theposes of
judicial economy; and

28 U.S.C. 2201(a). The Declaratory Judgment Acafi enabling act, which confers discretion onddwerts
rather than an absolute right on a litigand/illton v. Seven Fadl Ca, 515 U.S. 277, 287 (1995) (quoting
Public Serv. Commmn of Utah v. Wycoff.C844 U.S. 237, 241 (1952)).

5SeeBrillhart, 316 U.S. 491, 495 (1942) (“[I]t would be uneconioal as well as vexatious for a federal court
to proceed in a declaratory judgment suit wherethapsuit is pending in a state court presentirgtame
issues, not governed by a federal law, betweerstnee parties.”).

6 515 U.S. 277289-90 (1995) (“In the declaratory judgment context, the normaingiple that federal
courts slould adjudicate claims within their jurisdictioneyils to considerations of practicality and wise
judicial administration.”).

7SherwinWilliams Co. v. Holmes Cnty343 F.3d 383, 3905th Cir. 2003)
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(7) whether the federal court is being called orcdastrue a
state judicial decree involving the same partied antered by
the court before whom the parallel state suit betwehe same
parties is pending.

In each of its rulings omotions for summary judgmeit this action this Court
has analyzed thd&rejo factors, finding the factors weighed in favor of ecising
jurisdictionto decide the question of an insurer’s duty to defé®

Allied, however, argues the question of eadsurer’s duty to indemnify is
distinguishable from its duty to defendhe Court agreedJnder Louisiana law, an
insurer’s duty to defend is broader than its obliga to indemnify for damage clainis.
Louisiana courts apply the “eigitbrners rule” to detenine whether a liability insurer
has the duty to defend a civil action againstntsured; courts look to the “four corners”
of the plaintiff's petition in the civil action anthe “four corners” of the insurance policy
to determine whether the insurer owes its insuredty to defend? The duty to defend
“arises whenever the pleadings against the insulisdose even a possibility of liability

under the policy® The insurer has a duty to defend unless the aliegatin the petition

for damages, as applied to the policy, unambiguppstclude coverag¥.

9SherwinWilliams, 343 F.3dat 388 (citingSt.Paul Ins. Co. v. Trejo39 F.3d 585, 59091 (5th Cir. 1994));
Vulcan Materials Co. v. City of Tehuacanz38 F.3d 382, 390 (5th Cir. 2001) (“The seviarjo factors . .
. must be considered on the record before a digaraty, nonmerits dismissal of a decatory judgment
action occurs.” (emphasis in originalgee also RLI Ins. Co. v. Wainoco Oil & Gas.Ci81 F. Appx 970
(5th Cir. 2005).

10 SeeR. Docs. 341, 342, 34418.

1Henly v. Phillips Abita Lumber Cpo2006 1856 (La. App. 1Cir. 10/3/07), 971 So. 2d 1104991
2Mossy, 898 So. 2d at 606.

13 Steptore v. Masco Const. C83-2064 (La. 8/18/94), 643 So. 2d 1213, 12%&e also United Natl Ins.
Co. v. Paul and Mar’s In¢No. 10799, 2010 WL 2690615, at *2 (E.D. La. July 11, 2011

4 Martco Ltd.P’ship v. Wellons, Inc588 F.3d 864, 872 (5th Cir. 2009)
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An insurer’s duty to indemnify, however, generatignnot be determined until
after the underlying suit hasbn resolved and the insurer is found liaBl&€he duty to
indemnify is “triggered by actual facts that esiablliability in the underlying lawsuit1®
The exception to this general rule is that the dwtyndemnify is justiciable before the
insurer’s liability is determined if “the insureal no duty to defend and the same reasons
that negate the duty to defend will likewise negabg possibility the insurer will ever
have a duty to indemnifyt?

The Court has found that Hanover and Arch have & tlo defendMasse and
Superior as insuredsndto defendAllied as an additional insured in thhelam sand St.
Pierre lawsuits1® The Courtalso hasfound that State National owes a duty to defend
Masse and Superior as insureds aadiefendAllied as an additinal insured in thét.
Pierre lawsuit1® As a resultthe limited exception to the general rule does not apply.
Because liability in the underlying cases has natthyeen determined, the Court cannot
determine whether Masse and Superior as insureddlied as an additional insured

have a right to indemnit§?

15 Allstate Ins. Co. v. Emp. Liab. Assurance Codpl5 F.2d 1278, 1281 (5th Cir. 1974ge alscCorgeis Ins.
Co. v. Sch. Bd. of Allen ParisNo. 0730844, 2008 WL 2325632, at+3 (5th Cir. Juné&, 2008) (“[Alfter
the district court concludes that the insurer haduay to defend, the indemnity issue is nonjustitéa
pending resolution of the liability sul). Unlike the duty to defend, the duty to inderfyrtis triggered by
the actual facts tht establish liability in the underlying lawsu@uar. Natl Ins. Co. v. Azrock Indus. Inc.
211F.3d 239, 243 (5th Cir. 200@Nerruled on other grounds as recognize®bgBeacon Ins. Co. v. Don's
Bldg. Supply In¢.553 F.3d 901, 903 (5th Ci2008) (per curiam).

16 Guar. NatlIns. Co. v. Azrock Indus. In@11 F.3d 239, 243 (5th Cir. 200®@)erruled on other grounds
as recognized b@neBeacon Ins. Co. v. Don's Bldg. Supply /883 F.3d 901, 903 (5th Ci2008) (per
curiam)

17Northfield Ins. Co. vLoving Home Care, Inc363 F.3d 523, 529 (5th Cir. 2004ed. Protective Co. v.
Turner, No. 150366, 2015 WL 3631701, at *4 (N.D. Tekune 10, 2015)

18 SeeR. Docs. 341, 342418.

19 SeeR. Doc. 347.

20 Courts generally evaluate the insurer’s duty toemahify after parties have “developed the actuatsac
that establish liability in the underlying lawsuitCS Corrections Servs., Inc. v. Lexington Ins.,860.0
F.3d 664, 668 (5th Cir. 2015).
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The Court granted State National’s motion for sumynadgmentfinding it had
no duty to defend Masse ar8liperioras insured®r to defend Allied as an additional
insured in theAdam slawsuit21 StateNational argues the duty to indemnify is ripéh
respect to the claims against Masse and Superiorsaseds and Allied as an additional
insuredin theAdamslawsuitbecause the Court has fouState Nationahas no duty to
defendthem in the Adamslawsuit. The Court made this determinatiom the Adams
lawsuit by looking at the eight corners of the petition andurance policyConversely,
the determination of State National's duty to inddfy requires analysis of the “actual
facts that establish liality in the underlying lawsuit22 The Courtdeclines to rule on
State National's duty tmdemnifyuntil liability in the Adam ssuit is resolved.

Although the Court will not stay theonsolidateccasein theirentirety, the Court
declines to rule on anyinsurer’s duty to indemnify until the underlyingasé court
proceedings in thAdamsandSt. Pierrematters are resolvedAny motiorsfor summary
judgment filed with respect to an insurer’s dutyimdemnify will be dismissed without
prejudice to refilafterthe resolution of the underlying stateurt lawsuits.

At the most recent status conference, some parépsesentedhey wish to file
motions for partial summary judgment on digerssues, such as the status of Allied as
an additional insurednderMasse and Superior’s insurance policies. The partiay file
such motions on or befodanuary 23, 2017 Memoranda in opposition to such motions
must be filed withintwo weeksfrom the date of fiinganymotion for partial summary
judgment Replies to opposition memoranda must be filed imithne weekfrom the

filing of the opposition.

21R. Doc. 317.
22 Guar. NatlIns. Cgo211F.2d at 243.



Accordingly;

IT 1S ORDERED that Allied’s motion to sta3#isDENIED .

IT IS FURTHER ORDERED that the parties may file motions for partial
summary judgment on discrete issues, such as gtasbdf Allied as an additiohasured
under Masse and Superisrinsurance policies byanuary 23, 2017 Memoranda in
opposition to such motions must be filed withimo weeksfrom thedate of filing any
motion for partial summary judgment. Replies to oppion memoranda must be filed
within one weekfrom the filing ofthe opposition.

New Orleans, Louisiana,this 8th day ofDecember, 20 16.

SUSIE MOR
UNITED STATES DISTRICT JUDGE

23R. Doc. 375.



